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| Introduction

With the internal disputes within the Yindjibarndi native
title claim group in the Pilbara and the Goolarabooloo Jabirr
Jabirr in the Kimberley - regarding, respectively, a proposed
land access and mining agreement with the Fortescue Metals
Group' and the construction of an offshore gas processing
plant at James Price Point? - intra-Indigenous conflict in the
native title realm has recently been thrust into the spotlight.
Such disagreements are not new to native title, as the system
has stimulated heated debates on many different levels from
the outset, and by its nature contains the seeds of discord
between and within claim groups. Conflict has long been
a concern within the native title sphere — there is a wealth
of useful material that focuses on ways of managing and
minimising disputes between and within claim groups, and
participants in the system often emphasise the importance
of Indigenous® unity. This article, taking a specifically legal
perspective, focuses on those conflicts about rights to specific
areas of land and waters that are manifested in claims
which overlap each other.* The article does not dispute
that conflict under the Native Title Act 1993 (Cth) (‘NTA’)
may cause profound difficulties to claimants and requires
sensitive management. However, it also notes that conflict
is unavoidable in any system of property law, as valuable
rights capable of legal recognition will always be the subject
of competing claims. It is suggested that the inevitability of
conflict needs to be more widely acknowledged in a native
title context.

Indiscussing the operation of thenative title system, thisarticle
takes an analytical, rather than a normative, approach. It does
not defend the NTA from criticism, and notes the conclusion
of lawyer, academic and public intellectual Hal Wootten
that the legal process is ill-suited to addressing historical

dispossession. Wootten has contended that relegating
postcolonial dilemmas ‘to litigation in private actions based
on existing rights, in courts designed to settle legal rights
by an adversary system within a relatively homogeneous
community, is at once an insult to the Indigenous people
and a prostitution of the courts’.® The native title regime also
arguably exacerbates intra-Indigenous conflicts, which may
cause pain, frustration and heartache, experiences that must
not be silenced. Referring to disputes between traditional
owners at James Price Point, lawyer and public intellectual
Noel Pearson concludes that the ‘differences within
Aboriginal communities that are convulsed by arguments
such as this produce much psychological and spiritual hurt.
Indeed, it physically sickens and kills people’.®

Aboriginal and Torres Strait Islander Social Justice
Commissioner Mick Gooda has noted that native title ‘can
be a catalyst for lateral violence’: expressions of conflict
and aggression within oppressed groups. For Gooda, the
potential for such violence, whether physical or emotional,
inheres in the fact that ‘the native title process reinforces
our oppression and dispossession of our lands, and raises
questions about our identity —issues that are already sensitive
for us given our harsh history of colonialism’.” Gooda argues
that ‘[l]ateral violence resulting from our engagement in
native title is having a devastating impact on our families
and communities’, and that ‘we need to work out ways to
address this’.% This article does not dismiss the seriousness
of intra-Indigenous conflict or the need to minimise, address
and manage it, nor the extent to which native title-related
disputes can have a negative impact on claimants’ lives.
However, the article suggests, first, that conflict is often
unavoidable given the legal nature of the native title system;
and second, that supporters of Indigenous rights to land
need to take a more nuanced view of discord within the
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system, one which explicitly acknowledges the factual and
legal bases of the rights being contested.

Il The System, the Players and the Rules

The process established in the NTA is a legal one: applications
for a determination of native title are determined by the
Federal Court and mediated by the National Native Title
Tribunal ‘'NNTT’) and the Court; state and Commonwealth
governments — and numerous other parties — act as
respondents in opposition to a claim; evidence is tendered
to prove and disprove a claim; and, by and large, formal
court procedures are followed.® Although claim groups are
free to engage private representation, the NTA also provides
for the establishment of Native Title Representative Bodies
(‘NTRBs') to assist claimants in progressing claims.'® These
bodies have particular obligations and functions under the
NTA to which other legal practitioners are not subject. For
instance, NTRBs are obliged to “assist’, ‘consult with’, and
‘have regard to the interests of’ any ‘registered native title
bodies corporate, native title holders and persons who may
hold native title’."" A representative body must also attempt

712

to “identify persons who may hold native title’,'* and must

maintain organisational structures and administrative
processes that ‘promote satisfactory representation ... of
native title holders and persons who may hold native title’
within the region it represents.”® Representative bodies
face both longstanding funding constraints and more
fundamental limitations stemming from the content of the

NTA and its interpretation by the courts.

During its comparatively brief lifetime, Australian native
title law has been extensively critiqued for its limited and
fragmented recognition of Indigenous rights to lands and
waters. Dr Lisa Strelein wrote recently that native title
law had been fatally flawed from its inception with the
‘discriminatory compromise’'* of the Mabo decision,'® which
concluded, for instance, that prior to the enactment of the
Racial Discrimination Act 1975 (Cth), the Commonwealth
could extinguish native title without giving rise to a right
to compensation.'® Strelein also charged that in addition to
existing flaws in the NTA, the courts had repeatedly ‘read
down’ native title rights and interests and imported higher
standards of proof, arguing:

the veil of statutory interpretation cannot hide the fact

that the courts have chosen interpretations of the words of
the statute that have added layers of meaning ... without
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regard to the principles of non-discrimination and beneficial
interpretation that should apply when considering the rights
of Indigenous peoples.'”

It is critical to make a distinction between native title law as
embodied in the NTA and interpreted by Australian courts,
and the sense in which the term ‘native title” is often used
to refer to broader conceptualisations of Indigenous rights
to land. In a lecture at the annual Native Title Conference
in 2007, Mick Dodson, Chair of the Australian Institute of
Aboriginal and Torres Strait Islander Studies, reminded
his audience: ‘let us not pretend that the [Mabo] decision
by the High Court recognised land rights as we understand
them, as we understand our responsibilities for country and
connections with each other’.' The NTA does not echo or
codify Indigenous laws. Rather, as Pearson argues, native
title constitutes ‘the recognition space between the common
law and the Aboriginal law’." In his discussion of lateral
violence in Indigenous communities in the 2011 Native Title
Report, Mick Gooda distinguished between ‘native title,
which recognises our rights and interests in our lands, and
the native title process that is enacted in the Native Title Act’,
arguing that ‘[n]ative title itself provides immense benefits
to Aboriginal and Torres Strait Islander peoples; it is the
process that we need to follow to prove our native title that
provides opportunities for lateral violence’.?® This article
takes a similar approach, drawing a distinction between
the existing native title process and the recognition of
Indigenous proprietary rights. References to ‘native title’ in
this article connote the legal regime established by the NTA,
rather than Aboriginal or Torres Strait Islander norms about
land ownership or land use, or the broader set of aspirations
for postcolonial land justice.

Of particular relevance to the issue of intra-Indigenous
conflict is the concept of “society’ that forms part of the native
title system. In Members of the Yorta Yorta Aboriginal Community
v Victoria,?" a majority of the High Court found that claimants
of group rights must be members of a ‘group united by its
acknowledgment of ... laws and customs’, with the rights
and interests claimed being the ‘creatures of the laws and
customs of a particular society that exists as a group which
acknowledges and observes those laws and customs’.?? The

majority found that to satisfy the requirements in section 225
of the NTA:

acknowledgment and observance of those laws and
customs must have continued substantially uninterrupted



since sovereignty. Were that not so, the laws and customs
acknowledged and observed now could not properly be
described as the traditional laws and customs of the peoples
concerned.?®

Native title rights and interests to land and waters can only
be possessed, then, if there exists a normative society, united
by acknowledgment and observance of traditional laws and
customs, that gives rise to those rights and interests. Such
a society need not be constituted by an individual claim
group — it could be a wider regional group — but the society
must have had a continuous existence and vitality since
the assertion of British sovereignty. Crucially, a claim must
include all members of the society, and must not include any
persons who are not members.

The NTA seeks to provide certainty in relation to Indigenous
landholdings. Accordingly, only one determination of native
title can be made in respect of an area of land or waters. In
its original form however, the NTA allowed multiple claims
to be registered — thus attracting procedural rights, including
the right to negotiate — within the one area.?® This anomaly
was removed when the NTA was amended in 1998, but
the overlaps extant at that date remain in place. As of 31
December 2007, of the 521 active claimant applications, 45
per cent still had at least one overlap.? Pearson has argued
that

[tlhe way in which claims were organised, lodged and
prosecuted by Indigenous groups and their advisors
following the enactment of the 1993 legislation could not
have been more harmful to Indigenous interests. We failed to
control greed and the power struggles within and between
claimant groups, not the least between conflicting parts of
families. ... The 1998 amendments helped to put more rigour
into the process but many of the claims that are registered
were prepared with as much planning, strategy, forethought
and consultation as went into the European dismemberment

of colonial Africa.?8

In addition to frustrating third parties, who may be required
to consult or negotiate with multiple claim groups under
the NTA’s future acts process, the presence of overlaps
causes problems for claimants themselves. First, as noted
above, only one determination of native title can be made
in respect of an area. Second, governments and some other
respondent parties will not participate in substantive
mediation towards a consent determination of native title

until overlaps are resolved. Third, overlaps cause difficulties
in negotiating agreements under the NTA’s future acts
regime. Fourth, the presence of overlaps — which may reflect
longstanding tensions and rivalries as well as disputes as to
landholdings under traditional law and custom - is often
profoundly distressing for native title claimants and can lead
to disputes.27 The native title system is thus often criticised,
by both Indigenous and non-Indigenous participants and
commentators, for stimulating conflict within Aboriginal and
Torres Strait Islander communities.

Analysis of the native title system’s legal framework and
adversarial nature occasionally blurs into criticism of the
lawyers who practice within the system. The role of barristers
and solicitors in the native title process is routinely subject
to scrutiny, reflecting impatience with the legal regime as
well as the interests and outlook of other participants. Third
parties who seek to interact with native title claimants may
view their legal representatives as unhelpful ‘gatekeepers’;
native title claimants and anthropologists note that legal
expertise does not connote an understanding of Aboriginal
or Torres Strait Islander cultural mores;?® claimants become
impatient with legal advice that does not accord with their
land aspirations; and it is not uncommon for native title
lawyers themselves to adopt an apologetic stance vis-a-vis
their profession, conceding that this area is plagued by ‘too
many lawyers’.?? At a more general level, legal practitioners
also provide a useful scapegoat for the system’s relative
paucity of positive outcomes. Addressing a forum on
‘Negotiating Native Title” in 2008, no less an authority than
Commonwealth Attorney-General Robert McClelland was
critical of “purists intoxicated by their expertise in a technical

and complicated system’,*°

arguing that ‘we need to move
away from technical legal arguments about the existence of
native title’.3! The frustrations expressed by McClelland and
others stem from the painful clash of hopes and reality, the
distance between broader concepts of ‘land justice” and the

limited nature of the existing native title system.

The sense that native title ought to be more than a legal
process®?has arguably contributed to a tendency todownplay
some of the consequences flowing from the system’s legal
character. For instance, and with some notable exceptions,33
the implications of lawyers’ professional obligations are
not often explored in a native title context. Australian legal
practitioners are subject to duties to the court and their clients,
which are derived from the common law and articulated
in statutory or regulatory form in each jurisdiction.®* In
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Western Australia for instance, the Legal Profession Conduct
Rules 2010 provide that practitioners” duty to the court and
the administration of justice is ‘paramount’, and prevails to
the extent of inconsistency with any other duty including
duties owed to clients.®® The Rules further note that a legal
practitioner must “act in the best interests of a client in any
matter where the practitioner acts for the client” and must
‘avoid any compromise to the practitioner’s integrity and
professional independence’.® The ‘relationship between
client and [lawyer] is one of the most important fiduciary
relationships known to the law’;*” the lawyer owes the client
a duty of undivided loyalty which has been characterised as
‘inflexible’.*® Obligations to the court and the client prevail
over duties to one’s employer,® and will trump any more
generalised desires to resolve intra-Indigenous disputes,
preserve relationships or maintain harmony.*® It must be
noted, however, that legal obligations to one’s client may
create difficulties where the ‘client’ is not a single person but
a group of people who may well have disparate views about
the conduct of their native title claim.

Il Great Expectations and Win-Lose Outcomes

Statutes are products of the prevailing political winds of
their time, and the NTA arguably reflects the ‘third way’
ideology that attracted some western democracies in the
1990s. The belief that society is no longer riven by internal,
economically rooted divisions — and that, accordingly,
parties of good sense and goodwill can simply resolve
disputes by negotiating —is embodied in the NTA’s emphasis
on mediation, which masks the inescapably political nature
of native title. Initially, any such disguise was futile;
the furor with which Mabo was greeted in 1992 and the
sustained campaigns of mining and pastoral lobby groups
and state governments against the NTA demonstrated only
too well the contested nature of Indigenous rights to land
in Australia. The dust has now settled, and former native
title lawyer David Ritter notes that the current focus on
‘agreement-making’#' is ‘an expression of power relations
that were the subject of vigorous contest and have now
settled into a configuration that the principal parties either
broadly accept or lack the facility to meaningfully seek to
overturn’.*? With this acceptance has come a great deal of
disappointment for Aboriginal and Torres Strait Islander
people, as well as an understandable scepticism about
the native title process. The NTA offers limited benefits: it
enables Indigenous people who can prove that they possess
proprietary rights under pre-sovereignty regimes to have
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those rights recognised by the Australian legal system, and
the standard of proof is exacting.

The existence of intra-Indigenous disputes has also been
dissatisfactory for many of the ‘reliable supporters’ of
Indigenous rights to land within what could be termed the
broad Left,*® and it is frequently lamented that the NTA has
proved divisive within Aboriginal and Torres Strait Islander
communities.** Former Aboriginal and Torres Strait Islander
Social Justice Commissioner Tom Calma noted in 2009
that throughout his personal and professional experiences,
he had ‘witnessed Indigenous peoples and communities
divide under a native title law which is defined by Western
understandings of land ownership and Western priorities
for land’.*® Calls for ‘unity’ among native title claimants
and NTRBs are also common: in 2008, Wayne Bergmann,
then CEO of the Kimberley Land Council, posited that ‘if
we stand together as one mob across Western Australia, and
even Australia, we will achieve more consistent native title
outcomes’.*® The adversarial process can be destructive and
unhelpful; in the words of anthropologist Toni Bauman and
mediator Rhian Williams, it ‘will often achieve outcomes
at the expense of relationships and sustainability’.%’
The ‘significant social disruption caused to Indigenous
communities by the process of claiming and proving native
title’*® has also been the subject of both humane concern
and scholarly analysis.*® It is clear then that conceptualising
the native title system in purely legalistic terms produces a
limited picture that overlooks claimants’ lived realities and
their experiences of the conflict engendered or exacerbated
by the system.

However, the system’s adversarial nature cannot be denied.
In seeking a positive determination of native title, claimants
may well be required to engage in adversarial behaviour
and act in a manner contrary to the interests of other claim
groups: this is the way the Australian legal system works.
Native title has become assimilated within this structure;
as Wootten notes, ‘the hand that signs the paper saying
what native title will be recognised by Australian law will
be that of a lawyer, and what is written will be in language
that ... lawyers can understand and use’.%® By lodging a
claim, Indigenous groups themselves become enmeshed in
the legal system and need to play by its rules. There is, of
course, some room to move. A competent and ethical legal
practitioner will advise clients of the pitfalls of litigation, and
may strongly recommend settling out of court, rather than
undergoing the full gamut of legal battle. In particular, intra-



Indigenous agreements between overlapping claim groups
can provide for the reduction of claims and access to disputed
areas. These agreements, entered into in a spirit of genuine
mutual respect, may well constitute a preferable alternative
to a legal battle. Unfortunately, however, sometimes the
much-prized “win-win solution” does not exist, whether due
to the strict requirements of the NTAS! or the intransigence
of other parties. This simple fact seems often overlooked.
For instance, in 2008 NNTT President Graeme Neate used an
unusual metaphor to describe the native title system, arguing
that it

isnotin a state of gridlock. The traffic is not always moving as
itshould. Each party is in a driver’s seat and should cooperate
with others so that they are moving in the same direction,
toward the timely resolution of claims. Not every party will
end up at the same destination. Some claimants will end up
with determinations that native title exists. Others will not.
... Whatever their destinations, all participants in the native
title system must work to find ways to reach outcomes in
a timely and more efficient manner for the hundreds of

current native title applications and those that are to come.?

Despite acknowledging that different parties will not
arrive at the same destination, Neate seems to suggest
that they are headed in the same direction. This is rather an
optimistic analysis. Patently, not all parties are seeking ‘the
timely resolution of claims’, and not all are motivated by a
benevolent concern for the applications ‘that are to come’.
There are mining companies that remain intractably opposed
to native title; governments that seek to impose ever more
conditions on their consent to a positive determination; third
parties who pursue outcomes entirely out of proportion to
their interest in a claim; and, relevantly, claimants who do
not seek to ‘resolve’ their claim because the resolution is
unlikely to be to their liking.5

IV  ‘Recognition’ and Its Limits

As previously noted, extra layers of complexity are added
to the lawyer—client relationship in a context that is bound
up with questions of historical wrongs and where the
client is composed of many people, all of whom together
claim communal rights. However, it bears emphasising
that, notwithstanding the need to engage with the
specific circumstances peculiar to native title claims, legal
practitioners are generally not in the business of improving
relationships or achieving social cohesion. Rather, they are

retained specifically to provide legal advice to those seeking
outcomes, such as a positive determination of native title.
Put starkly, not all native title claim groups are capable of
achieving this outcome within the parameters of the NTA as
interpreted by the courts. The ‘recognition space’ of native
title is increasingly limited, encompassing only a relatively
small number of Aboriginal and Torres Strait Islander
groups.

There are many reasons why a group may not be capable of
being determined to hold native title rights and interests. For
instance, and particularly in areas which saw early contact
between European settlers and Indigenous peoples, the
extent of dispossession may have fractured the ‘normative
society” the court requires. Those who have been most
affected by colonisation are therefore least likely to become
determined native-title-holders, a fundamental unfairness
acknowledged in the NTA’s Preamble.3* Second, native title
rights and interests may have been extinguished by previous
acts of government, such as the grant of exclusive tenure.
Third, claims made on the basis of occupation of particular
areas will fail if this occupation itself is not grounded in
‘traditional’ laws and customs: those which existed at the
time of the assertion of British sovereignty, which varies
between and within states.®® There is thus a distinction
between “traditional people’ — those with rights and interests
in land and waters which are derived from traditional laws
and customs — and ‘historical people’, who may have lived
in the area for many years but whose connection with it does
not predate the assertion of British sovereignty.

The existence or otherwise of native title under the NTA is
not an abstraction, it is a factual as well as a legal matter.
We are here in the realm not of notions of justice, fairness or
unity, but of distinct bodies of traditional law and custom,
the rights they generate and the identity of the holders of
those rights. Some claims will not meet these factual bases
and will simply lack merit, in the eyes of other Indigenous
people as well as the court. During early debates about the
role of NTRBs in 1995, anthropologist Diane Smith noted that
although it was

reasonable to expect a NTRB to fully investigate all asserted
native title claims in its region, it is not realistic to expect it to
finally represent all those asserted interests. ... [O]ne could
argue that to do so would be eminently “un-Aboriginal’.
For if the ‘representativeness’ of some NTRBs is an issue,
then surely so is the ‘representativeness’ of the groups and
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individuals proposing themselves as claimants. Some will
be recognised within the indigenous domain as owners of
particular areas; others will not be.%®

Indeed, rhetoric to the effect that Indigenous people must
form a united front and support each others’ land aspirations
can receive short shrift from claimants themselves, who
may be distressed and angered by the lodgement of claims
perceived not only as incapable of success under the NTA,
but contrary to traditional law and custom. For instance,
at a meeting held in 2009 to ‘resolve overlaps’ between
three registered native title claims, the statements of one
individual (whose claim was widely regarded as spurious
among Aboriginal people of the region) that the native title
system was ‘making Aboriginal people fight each other’
and that the people gathered in the room ought to ‘stand
together’ was greeted with profound scepticism by the
members of other, overlapping claim groups.’” There may
be sympathy among many participants in the native title
system for Justice Reeve’s comment in the case of Quall v
Northern Territory that in deciding to strike out a claim, he
took into account the ‘just and efficient allocation of the
Court’s resources’ and was

mindful of the fact that there are many other native
title applicant groups waiting in the Court’s native title
list to have their native title determination applications
determined ... I consider that it is in the interest of the
administration of justice, so far as this Court has any control
over the matter, that I ensure that the Court’s resources are
devoted to the resolution of real and genuine native title
determination applications that have not yet been provided
with a determination on their merits.®®

Strike-out applications are rare. Overlapping claims are
involved in compulsory mediation, and NTRBs are required
to attempt to resolve overlaps,®® a deceptively bland phrase
which sums up processes which may involve skilful diplomacy
by claim group members, mediation, negotiation and research.
NNTT Member Dan O'Dea has noted that ‘[e]ven when dealing
with relatively minor boundary overlaps, a great deal of effort,
resources and emotional energy needs to be expended ... before
they can be resolved’.®® O'Dea stated that in his experience,
meetings called to ‘resolve’ overlaps could be ‘extremely
volatile, emotional and occasionally violent'.®' Writing
about broader settlements, also known as non-native title
or alternative settlements, NNTT researcher David Edelman

also highlighted the ‘conflict and disputation which may
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arise within or between Aboriginal groups which are
seeking recognition as traditional owners’.5? Edelman noted
that ‘[p]recisely because this symbolic recognition can be so
important, disputes and arguments sometimes arise ... about
which people can rightfully assert traditional ownership of a

particular area of country’.®®

Vv Whose Interests?

As briefly noted above, not all native title claim groups are
represented by NTRBs. Some may retain private lawyers by
choice, while others may be refused assistance from an NTRB
under its internal policies on the grounds of, for instance,
the lack of a compelling historical and anthropological
basis. NTRB resources are scarce, and claims that are
more likely to meet with success will be prioritised. Those
groups that are not assisted by an NTRB and are unable
to afford private legal representation may pursue their
claims as unrepresented litigants.** Decisions by NTRBs
to refuse to represent particular groups have occasionally
been controversial and led to legal challenges under the
Administrative Decisions (Judicial Review) Act 1977 (Cth).%®
More broadly, NTRB decision-making has contributed to
accusations of ‘favouritism’. It is commonly and erroneously
supposed that NTRBs have a duty to assist “all Aboriginal
people’® and achieve positive native title outcomes for all
groups within their regions. These assumptions reflect what
Smith characterises as a ‘non-Aboriginal preoccupation
with equity and appeals procedures’. Smith argues that this
preoccupation ‘should not pre-empt indigenous decisions
about these matters by requiring the inclusion of individuals
into a claimant group who are deemed to have no rightful
or legitimate claims according to Aboriginal criteria ... or
by requiring NTRBs to represent all proposals put to it’.*”
Providing legal representation to all Indigenous people
resident in a particular area may be an impossible task for an
NTRB acting within the confines of the NTA, notwithstanding

duties owed to “persons who may hold native title’.5®

The success of a claim for a determination of native title
may well be contingent upon the argument that another,
overlapping claim is either wholly unmeritorious or
constitutes a (non-traditional) sub-group of the former.
This underlying reality is often obscured in public
pronouncements on the native title process, which tend
to focus on resolution through agreement-making.® In
the early years of the NTA regime, anthropologist Mary
Edmunds noted that the “way in which the claims process



has been established encourages an adversarial approach
by rival claimant groups, each of whom is free to engage
its own lawyer or other advisers’.”” Edmunds then observed
that representative organisations, including NTRBs, were
‘tending to act in the interests of particular claimants against
the interests of other claimants’.” It must be noted that these
observations were made prior to the 1998 amendments to
the NTA, which caused substantial changes to the operation
of NTRBs. In a similar vein, Pearson stated that the work
of NTRBs had been rendered very difficult “after 1993
when freelance lawyers roamed the countryside picking
off clients and setting them off against rivals, including the
representative bodies themselves’.”? Edmunds’ statement
must be viewed in its historical context. However, its potential
implication that there is something illegitimate or unhelpful
about legal representative bodies acting in the interests of
their clients arguably reflects a widespread sentiment. It is
not uncommon for external parties who interact with NTRBs
to suggest that their legal advocacy for specific claim groups
is problematic or unfair”® and this notion merits unpacking.

To a lawyer, this suggestion may be somewhat curious.
Practitioners are obliged to act in their clients’ best interests,
regardless of any negative consequences for other parties.
Further, the legal mindset takes it as read that the interests
of one party will be contrary to those of another. The fiction
writer and essayist Margaret Atwood has noted that ‘extreme
Utopias” do not need any lawyers, as ‘all are of like and
right mind’.”* Humanity is better at imagining utopias than
creating them, and the society does not yet exist where there
is perfect consensus on the allocation of rights. Beyond the
world of fiction, property law is rife with conflict (consider
disputes between landlords and tenants, purchasers and
vendors, and mortgagees and mortgagors), and family and
trust law have also witnessed many unedifying disputes. It is
hardly surprising, then, that the native title realm might also
be a site of discord. It must be acknowledged that native title
has distinctive characteristics that render conflict particularly
problematic, including the issues of historical dispossession
and identity with which it is bound up, the communal nature
of the title, which magnifies the potential for disagreement,”®
and the fact that parties to a legal dispute are likely to live
at close quarters so disputes impact claimants’ daily lives.
Nevertheless, it is important to note that native title law is
by no means unique in stimulating disagreement. Further,
to state that conflict is inevitable is not to conclude that it is
harmless or benign, but merely to acknowledge the realities
of the adversarial legal system.

To give a brief example of oppositional interests under the
NTA, imagine that A is a registered native title claim group
represented by an NTRB, and B is a registered claim group
with private legal representation.”® B’s claim overlaps
A’s. As stated above, overlaps must be ‘resolved’ before a
determination can be made; it is therefore in A’s interests
to have this overlap removed. If and when the NTRB has
sufficient funds available, detailed anthropological and
historical research will be carried out to determine whether
native title rights and interests exist in the overlap area and, if
so, which persons hold those rights and interests. A and B will
negotiate with each other on the basis of the research. Ideally,
such negotiation would take place with a view to reaching
consensus on an appropriate boundary between the claims.
If the research indicates that native title rights are held by A,
and that B’s claim over this area has no or dubious merit, it
will be in A’s interests to have the overlap removed, either
by persuading B to withdraw its claim, insofar as it overlaps
A’s, by applying under the NTA, or Federal Court Rules to
have B’s claim, in whole or in part, struck out or summarily
dismissed,” or by proceeding to a litigated determination,
where the court will determine whether native title exists in
the relevant area and, if so, who holds it.

B’s members, however, may have become emotionally
invested in the claim to the extent that withdrawal is simply
not perceived as a viable option. In addition, it will be in B’s
economic interest to maintain its claim over as large an area
as possible in order to retain procedural rights in respect of
any future acts.” In the event that B declines to withdraw
its claim from the overlap area, A will be faced with either
making an application to strike out B’s claim, or proceeding
to a costly and stressful litigation process. In this instance, the
NTRB would likely advise A to proceed with the former.” It
must be noted, though, that any ‘success’ in the legal arena
on A’s part may be undermined by ongoing conflict with the
members of B, particularly if members of both claim groups
live in the same town or community. A result that may be in
a client group’s interests from a legal perspective may well
pose ongoing and painful dilemmas at a practical level.

This brief discussion of the relative merits of hypothetical
overlapping claims is intended to illustrate the potential
for conflict under the NTA, and refers merely to the claims’
likelihood of success before the court, rather than to any
deeper worth on the part of the claimants. The discourse
— engaged in by NTRBs as well as native title claimants
and external parties — about ‘the right people for country’
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or ‘the true native title holders” can be unhelpful in that it
imports a moral dimension into an already fraught forensic
legal process. The concept of morality is inherent in the
very concept of land rights — Toni Bauman suggests that

80 _ but is

‘rights talk is a fundamentally moral discourse
nowhere present in the provisions of the NTA that govern the
recognition of native title rights and interests. Investigations
as to the identity of ‘the right people for country” are painful
processes, and the denial of ‘native title group membership’
has been identified as ‘a significant cause of hurt and pain
for many Indigenous people in Australia’.®' Bauman and
Williams note that a ‘number of disputes in native title,
and in land issues more broadly, revolve around issues of
Indigenous self-identification’.®2 This state of affairs has been
subject to critique; the anthropologist Gillian Cowlishaw
argues that the native title process ‘has forced questions
of the legitimacy of cultural identity into the courts, a
most inappropriate place for such sensitive matters to be
decided’.®

It should also be noted that registered claim groups may be
longstanding and meaningful social entities evenif constituted
in such a way as not to be capable of being determined to
hold native title rights and interests. The role played by
native title in developing or enhancing a social identity is
often cited as a positive outcome of the system.®* However, if
such an entity is found not to constitute a traditional group
capable of holding native title, the effect could be extremely
distressing for persons whose aspirations for the future are
strongly linked to their claim group. A lawyer may well, on
receipt of anthropological and historical research, have to
advise a client group that a claim is likely to fail for want
of a traditional (pre-sovereignty) basis. Legal advice to
the effect that the identity assumed by a claimant group is
unsupported by evidence® will be hurtful and offensive
regardless of how sensitively it is given. Nonetheless, such
advice must be provided — with all attendant harm to social
cohesion — if the lawyer is to fulfil his or her obligations to
the client group under statute and common law,®8 and duties
under the NTA.

VI The Discourse of Conflict under the NTA

As with other issues affecting Aboriginal and Torres Strait
Islander peoples, intra-Indigenous conflict over native title
has often been the subject of misleading reporting,®” and
discussion of ‘disunity’ among Indigenous people more
generally can prove problematic. As Sarah Maddison noted
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in 2009, the ‘intense media interest in any sign of trouble
in Aboriginal communities” is such that ‘there is pressure
placed on communities to appear trouble free’.%® Further,
‘[d]isagreements between Aboriginal leaders and activists
have often been used to embarrass them or to undermine
their credibility’.® As Maddison has argued, the resulting
tendency to ‘smother their disagreements’ has not been
without its costs.®® The pressure Maddison describes also
exists within a native title context; discussion of the very
ordinariness of conflict under the NTA is often difficult for
advocates of Aboriginal and Torres Strait Islander rights
to land, who may worry that arguments over country will
‘discredit’ not only the existing system, but the concept of land
rights more generally. There is an understandable reluctance
to exacerbate criticism of a law which has never been popular
among the non-Indigenous majority and which, for all its
flaws, at least provides some measure of recognition. Further,
to acknowledge that there are claims which lack merit might
be thought to encourage scepticism about the veracity of
native title claims more generally, which has previously
been expressed at the highest levels. Speaking to a group of
pastoralists following the 1996 Wik decision,®' former Prime
Minister John Howard characterised the right to negotiate as
‘that stupid property right ... a licence for people to come from
nowhere and make a claim on your property’.%> However,
avoidance of in-depth discussion about intra-Indigenous
conflict on the broad Left has arguably contributed to an
overly simplistic perception of the system and an illusory
sense of unity, as well as ceding ground to those on the
ideological right who are then able to claim that they alone
acknowledge the existence of divisions.%

Indeed, it is not only claimants and their advocates who
express ‘concerns’ about intra-Indigenous conflict in the
native title arena. Denunciations of the system’s divisiveness
have also come from those who oppose meaningful
recognition of Indigenous rights to land: Ritter notes that
in the late 1990s, even as they were ‘lobbying for statutory
protection of native title to be substantially weakened’, mining
industry representatives were apt to ‘express generous
concern about whether native title was benefiting Indigenous
people themselves’.*® More recently, disputes between
overlapping claims have been invoked to justify compulsory
acquisition and the consequent extinguishment of native title
rights. For instance, the Premier of Western Australia, Colin
Barnett, justified his 2010 decision to commence compulsory
acquisition proceedings over an area in James Price Point
on the grounds of, among other things, the well-publicised



intra-Indigenous dispute about the merits of constructing a
gas hub in the area. Barnett explained:

I cannot do any more, there have been endless meetings,
lawyers being paid huge amounts of money ... when you
just have Aboriginal groups within the [Kimberley Land
Council] taking legal action against each other, suing each

other ... I can’t deal with it any more.®

Criticism of the system’s potential harm to Indigenous groups
has increasingly come from within the resources industry.
For instance, former Fortescue Metals Group CEO Andrew
Forrest, who has been criticised for his company’s approach
to negotiations under the NTA,% has lamented that native

title was “terribly divisive amongst the Aboriginal people’.?”’

It seems that the old Hansonesque argument made by those
who critiqued the recognition of traditional rights to land —
that such recognition was “divisive’ as between Indigenous
and non-Indigenous Australians and thus threatened
national unity®® - may now be replaced by the contention that
the system encourages divisions among Indigenous people
themselves, and is therefore harmful. It is important not to
dismiss fears about conflict within the native title system.
Such concerns will often reflect the lived reality of native
title claimants, who may be left with irreparably damaged
relationships with their neighbours long after their lawyers
have departed the scene, with any legal ‘success’ rendered
somewhat illusory and any losses simply adding insult to
injury. However, critiques of native title’s “divisiveness’ can
be problematic in the context of the current and troubling
conflation of native title with social welfare initiatives.
Contrary to the many newspaper reports which describe the
Federal Court or the High Court as having ‘granted’ native
title, the courts merely recognise existing rights which are
held under traditional law and custom. As former Prime
Minister Paul Keating stated in a recent documentary on the
Mabo decision, native title is ‘a set of rights as distinct from
a gift ... this was a set of rights earned by way of traditional
association’.® Rather than being seen as a system predicated
on legal rights, however, native title is increasingly
conceptualised as a means to a broader end, a way to “close
the gap’. Disharmony is thus viewed not as an inevitable
side-effect of any property law system — albeit one which can
be particularly pernicious in the context of communally held
rights —but as an indication of fundamental flaws in the very
recognition of Indigenous proprietary rights. This viewpoint
arguably undermines native title claimants’ positions as

decision makers and holders of proprietary rights. Instead,
it reinforces the ‘widespread perception that legitimate
property rights under the NTA are a gratuity’,' with the
existence of conflict standing as evidence that the allocation
of this largesse has been fatally misguided."”’

VIl Conclusion

Proceeding from the rather simple observation that intra-
Indigenous conflict is often inevitable under the NTA, this
article has set out some of the ways in which such conflict
might arise and be perceived, both by commentators and
by participants in the process. It has suggested further that
the common tendency to downplay such conflict creates a
simplistic picture that fails to acknowledge the adversarial
nature of the Australian legal system. The article has not
sought to dismiss the genuineness of concern expressed by
both Indigenous and non-Indigenous Australians on the
impact of disputes under the NTA, nor the need to minimise
such conflict. Rather, it maintains that for all the system’s
manifold flaws, the status of native title rights as proprietary
rights merits defending, and suggests that this imperative
— and the factual nature of these rights and interests —
must be borne in mind in discussions of intra-Indigenous
disagreements in the native title realm.

* The author was employed as a legal officer at a native title
representative body from 2007-10. The views expressed here
are her own. The author is grateful to Dr Carolyn Tan, Ms
Tessa Herrmann, and the Australian Indigenous Law Review's
anonymous referees for their incisive comments.
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