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| Introduction

In Malaysia, constitutional protection for its Indigenous
minority, Orang Asli (in the English version of the Federal
Constitution (Malaysia), “Aborigines’)" principally takes the
form of affirmative action provisions for their “protection,
well-being or advancement’. However, this constitutional
protection has not resulted in the effective legislative or
executive recognition and protection of Orang Asli customary
land rights. This state of affairs persists, notwithstanding
the common law recognition of Orang Asli customary land
rights by the Malaysian courts and Malaysia’s unequivocal
votes for the 2007 United Nations Declaration on the Rights
of Indigenous Peoples ('UNDRIP’). Instead, the federal and
state governments use their extensive legal powers over
Orang Asli peoples and Orang Asli lands to determine state
priorities for land and resource ownership, management and
use. The exercise of these powers adversely affects Orang
Asli land rights.

In August 2013, the Human Rights Commission of Malaysia
('SUHAKAM’) released a report on its 18 month National
Inquiry into the Land Rights of Indigenous Peoples (‘the
SUHAKAM Report’).2 The SUHAKAM Report contains 18
recommendations for the recognition and protection of
Indigenous (including Orang Asli) land rights as well as
policy and administrative reform. In response, the federal
government formed a task force whose terms of reference
include an assessment of the findings and recommendations
of the SUHAKAM Report with a view to implement the
recommendations contained in the Report.®

While a comprehensive law and policy document on the

practicability of the SUHAKAM Report recommendations
within the confines of this article may be too ambitious,
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this recent development provides an opportunity to
examine the main constitutional, legal, political, policy
and administrative challenges in any law or policy reform
initiative towards the recognition and protection of Orang
Asli customary land rights.

This article begins with an introduction to Orang Asli vis-
a-vis Malaysian society, before the laws governing Orang
Asli customary land rights and the practical problems faced
by Orang Asli in securing the protection of their customary
land rights are examined. The main political, policy and
administrative challenges in securing effective recognition
and protection of Orang Asli land rights are then analysed
before the article concludes with guarded optimism on
government initiatives toward the possible recognition of
Orang Asli customary land rights.

|| Orang Asli within the Malaysian Context

The Federation of Malaysia comprises of the peninsular land
that separates the Straits of Malacca from the South China
Sea and most of the northern quarter of the island of Borneo.
Peninsular Malaysia consists of 11 states and two federal
territories. The Borneo territories are made up of the States of
Sabah and Sarawak and a federal territory.

In April 2012, the population of Malaysia stood at 28.72
million* divided into ethnic Malays (50.1 per cent),
Chinese (22.5 per cent), other Indigenous groups (11.7 per
cent), Indians (6.7 per cent) and other races (8.9 per cent).’
Malays, explicitly defined in the Malaysian Constitution,® are
the numerically and politically dominant ethnic group in
Peninsular Malaysia whose ancestors had formed kingdoms
within the Malay Peninsula at the time of the first recorded
European contact. Orang Asli, the Indigenous minority
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in Peninsular Malaysia are said to be the ‘first peoples’
of Peninsular Malaysia.7 In 2010, Orang Asli, numbered
approximately 178,197, around 0.6 per cent of the population
of Malaysia.?

The term ‘Orang Asli’ collectively refers to the 18 official
and distinct ethnic Aboriginal sub-groups in Peninsular
Malaysia, classified into three broad categories of Negrito,
Senoi and Aboriginal Malay.® Literally translated, the term
means ‘natural people’ and is now also taken to mean
‘original’ or ‘first’ people.’® Similar to other Indigenous
communities worldwide, many Orang Asli struggle to maintain
their culture and identity which are inextricably linked with
their close physical, economic, social, cultural, territorial and
spiritual relationship with the environment.""

The two ‘other’ Indigenous minority groups mentioned in
the Malaysian Constitution are natives of Sabah and Sarawak,
who are Indigenous to the Borneo Territories.'? They do not
form the subject of this article for this reason and due to the
different constitutional and legal status ascribed to them
under Malaysian law compared to the Orang Asli."

Key socio-economic indicators reveal that the Orang Asli
are arguably the most impoverished and marginalised
community in Malaysia. In 2009, 50 per cent of Orang Asli
lived below the poverty level compared to the national
average of 3.8 per cent." Orang Asli, who mostly reside
in rural areas, have a much higher poverty rate than the
national rural poverty rate of 11.9 per cent.'”® The drop-
out rate of Orang Asli students from school has also
been relatively high.'® In 2008, 47.8 per cent of Orang Asli
students who registered for secondary school in 2004 failed
to complete their secondary education."” As for the tertiary
level, government figures reveal that the percentage (0.067
per cent) of Orang Asli qualifying from Malaysian public
institutions of higher learning in 2008 was disproportionate
to the percentage of the total population of Orang Asli
peoples (around 0.6 per cent).'® In 2010, water and electricity
supplies only covered 67.4 per cent and 76.1 per cent of
Orang Asli villages respectively.'® These percentages pale in
comparison to the corresponding national rural averages of
97 per cent and 98 per cent.?

Il Orang Asli: Constitutional and Legal Provisions

In order to contextualise the challenges that the Orang Asli
face in securing the recognition and protection of their

104

customary land rights, this section provides the necessary
backdrop to the pertinent constitutional and legal provisions
affecting the status of Orang Asli before examining these
provisions.

A Constitutional Provisions

During colonial expansion in Peninsular Malaysia in
the late 19" and early 20" century, the British colonial
administration did not engage with Orang Asli peoples on
issues of sovereignty, territoriality and ownership over their
customary territories. Instead, the British engaged with the
numerically superior and dominant Malay kingdoms whose
familiar hierarchical social organisation and prevailing
preconceptions about Orang Asli society suited: (i) British
plans to increase their power and influence over the resource-
rich Malay states; and (ii) their ethnocentric views of an
organised society.?’ On the other hand, the decentralised
power structures of the Orang Asli, their relatively remote
locations and the skewed British and Malay perceptions of
Orang Asli social organisation and territoriality justified
the omission of Orang Asli from any negotiation during the
colonization process.

As the newly formed Federation of Malaya pushed for
independence in the mid-1950s, drafting a Constitution
necessitated reaching a complex compromise between the
interests of the major ethnic groups in Malaya. This included
the numerically stronger Malays, whose earlier settlement
and kingdoms in the Malay Peninsula had been recognised
by the Colonial government, and the immigrant ethnic
Chinese, Indians and other groups, many of whom were
vying for entrenched citizenship rights in an independent
Malaya. The relatively superior bargaining position of
the Malays ensured that two important aspects of the
compromise were: (i) Malay demands for the maintenance
and protection of their culture, religion and lands; and (ii)
their prevailing socio-economic disadvantages if compared
to Chinese and Indians.?> Accordingly, the 1957 Malayan
Constitution provided such express safeguards for the Malay
community and citizenship rights for other ethnic groups
who had legally resided in Malaysia. The natives of Sabah
and Sarawak were generally ascribed similar privileges as
the Malays, when these two states, the Federation of Malaya
and Singapore, formed the Federation of Malaysia in 1963.
Singapore left the Federation in 1965.

In contrast, the Orang Asli community did not participate in
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public consultations held prior to the drafting of the Malaysian
Constitution. Such was the political ‘invisibility” of Orang Asli
that the main text of the first draft Constitution, prepared by
the Reid Commission,?® did not even refer to Orang Asli, let
alone grant them the special privileges afforded to Malays.
Several factors contributed to the omission of distinct
constitutional privileges for Orang Asli. They included: (i)
the weak political and demographic position of Orang Asli;
(ii) the perceived social and cultural inferiority of Orang
Asli compared to their Malay counterparts; (iii) the need
to reinforce Malay privileges that were partly justified by
them being ‘native’ to the Malay peninsula; and (iv) earlier
administrative classifications of ‘Aborigines’ as a sub-
category of Malays.? These potentially discriminatory factors
prevailed in spite of two realities at the time, firstly, that
material cultural, religious and linguistic differences existing
between Malays and ‘Aborigines’ had been acknowledged
by the British colonial administration and indeed, the Malay
elites; and second, that Orang Asli were not as yet ascribed
the stronger legal protection afforded to the Malays under
pre-Independence laws. In Part IVA of this article, it is
suggested that these factors contribute to identity challenges
that Orang Asli face as a distinct community today. In the
end, Orang Asli were included as a distinct group in the
Federal Constitution (rather ironically, following appeals from
the Malay community)® albeit with lesser constitutional
privileges if compared to ethnic Malays and subsequently,
the natives of Sabah and Sarawak.

Constitutionally, Orang Asli,?® ethnic Malays,27 natives
of Sabah?® and natives of Sarawak? are afforded varying
degrees of rights and privileges by virtue of their ethnicity.
Article 153 of the Malaysian Constitution obliges the Yang
Dipertuan Agong®™ to safeguard the ’special position of
the Malays and natives of any of the States of Sabah and
Sarawak’ while article 161A extends to the natives of Sabah
and Sarawak the same ’“special privileges’ as the Malays.*'
Amendment to article 153 can only take place with a two-
thirds majority of both houses of Parliament and the consent
of the Conference of Rulers of the Malay States.®? This special
position includes reservations of positions in the public
service, scholarships and other educational and training
privileges and licences for the operation of any trade or
business required by Federal law.® In respect of land, Malay
reservations created immediately before Independence Day
(31 August 1957) shall continue unless a state enactment is
passed to the contrary by a two-thirds majority in the relevant
state legislative assembly and both houses of Parliament.®*
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The Orang Asli do not enjoy equivalent constitutional rights
but instead, are dependent on the federal government for
their welfare. Item 16 of the ninth schedule of list I of the
Malaysian Constitution specifically empowers the federal
government to legislate for the welfare of Orang Asli.®®
Article 8(1) is the equal protection clause of the Malaysian
Constitution and states that ‘all persons are equal before the
law and entitled to equal protection of the law’. Article 8(5)(c)
of the Malaysian Constitution permits laws ‘for the protection,
well-being or advancement’ of Orang Asli ‘including, the
reservation of land’ or the ‘reservation to Orang Asli of a
reasonable proportion of suitable positions in the public
service” without offending article 8(1). Therefore, affirmative
legislative action enacted for the welfare of Orang Asli that
comes within the ambit of article 8(5)(c) would be valid.
Despite enabling positive discrimination laws in favour of
Orang Asli, these constitutional provisions do not expressly
oblige the federal government to safeguard the position of
the Orang Asli.*® In contrast, the state is obliged to safeguard
the privileged status of the Malays and natives of Sabah and
Sarawak on a potentially wider scope of protections. Malays
and natives of Sabah and Sarawak have constitutional
protection against laws that touch upon their respective
customs.?” Islam, the religion of all Malays (as defined in the
Malaysian Constitution),®® is the official religion of Malaysia®
and is constitutionally protected.*> The Malay language
is the national language.*’ Orang Asli have no equivalent
protection with respect to their languages, laws, traditions,
customs and institutions. Notwithstanding arguments that
Malaysia has the constitutional potential to legislate for the
effective recognition of Orang Asli customary land rights,*?
the Malaysian government has yet to do so. This is arguably
attributable to the lack of an express constitutional obligation
to recognise Orang Asli lands.

Despite the Malaysian Constitution containing explicit
provisions that contemplate the ‘welfare’ of Orang Asli,
Orang Asli are largely reliant on the goodwill of the state
for their welfare as there are no mandatory constitutional
provisions for their protection. Accordingly, their status
under the Malaysian Constitution must be distinguished
from that of Malays and the natives of Sabah and Sarawak.
At the birth of the nation, the Orang Asli were seen as an
ethnic group incapable of managing their own affairs and
in need of state intervention for their protection, well-being
and advancement. In contrast, Malays were ascribed special
privileges and rights under the Constitution with due respect
to their respective laws, customs and religious beliefs.
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B Statutory Rights of Orang Asli

This section examines the main statutory provisions
governing Orang Asli and their lands, contending that the
individual State possesses ultimate statutory authority over
Orang Asli lands. Other statutory laws affecting Orang
Asli lands do not even envisage Orang Asli as a distinct
Indigenous group.

(i)  The Aboriginal Peoples Act 1954 (Malaysia) (‘APA’)

The APA is the main statute governing the administration
and rights of Orang Asli. In many ways, the APA is a double-
edged sword, functioning not only to protect Orang Asli but
to secure and perpetuate control over Orang Asli and their
lands and resources.

The preamble describes the APA as an Act for the protection,
welfare and well-being of Orang Asli. True to its criticism as
an Act of ‘patronising benevolence’ by the British,** passed
during the ‘Malayan Emergency’ where many Orang Asli
were seen as communist sympathisers, the APA confers
extensive powers on the federal executive including powers
to: (i) determine whether a person is an Orang Asli;** (ii)
determine the appointment and removal of Orang Asli
headmen; (iii) exclude undesirable persons from any Orang
Asli inhabited areas;*® and (iv) restrict any written, printed,

or photographic matter deemed harmful by the state.*’

In relation to land, the provisions of the APA relating to
all three statutory categories of Orang Asli land, namely,
Aboriginal reserves, Aboriginal areas and Aboriginal
inhabited places, may be regarded as a limited form of
state-controlled occupancy and use of Orang Asli lands and
resources.

a. Aboriginal Reserves

Section 7 is the main provision concerning Aboriginal reserves.
Despite offering a measure of protection to Orang Asli lands,
an individual state authority possesses the power to declare
an area as an Aboriginal reserve by gazette notification*® and
revoke wholly or in part or vary any such declaration by
similar notification.*® Within an Aboriginal reserve:

e No land shall be declared as a Malay reservation,
wildlife sanctuary or reserve or a forest reserve pursuant

to any written law pertaining to these matters.5
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o No land shall be alienated, granted, leased or disposed
of except to Orang Asli normally resident within the
reserve,®! but such dealings are subject to the consent
of the Commissioner for Orang Asli Affairs.5

e Notemporary occupation of any land shall be permitted
under any written law relating to land.>

Statutory Orang Asli reserves therefore provide relatively
limited security of tenure as the existence of these limited
rights are wholly dependent on the state executive fiat.5*

Section 8 creates a ‘special form of tenure’®® for Orang Asli
but again vests power to grant such tenure in the relevant
state authority. Under section 8, the state authority may
grant rights of occupancy within Aboriginal reserves to
any individual Orang Asli or members of any Orang Asli
family or community, but such interests ‘shall be deemed
not to confer any better title than that of a tenant at will’.%
A tenant at will in this context means that any rights of
occupancy granted to Orang Asli can simply be terminated
by a notification from the state authority.%’

With respect to compensation for loss of lands, the state
authority may grant compensation to any Orang Asli or
Orang Asli community where any Aboriginal reserve is
excised or land within an Aboriginal area is alienated,
granted, leased or otherwise disposed of or if any right or
privilege in any Aboriginal reserve is revoked wholly or in
part.?® Compensation for loss of lands within an Aboriginal
reserve or area appears to be discretionary. The Court of
Appeal has interpreted the word ‘may’ in section 12 of the
APA to mean ‘shall’” and introduced the word ‘adequate’
before the word ‘compensation’ in the same provision.
The purposive approach taken by the Court in interpreting
section 12 was to bring the provision in line with article
13(2) of the Malaysian Constitution.?® Article 13(2) states
that ‘[nJo law shall provide for compulsory acquisition or
use of property without adequate compensation’. Despite
these developments, there has been no formal legislative or
executive step to give effect to the Court’s observations on
section 12.

b.  Aboriginal Areas
Section 6 of the APA is the main provision relating to
Aboriginal areas. Aboriginal areas cover a broader scope

than Aboriginal reserves as they can extend to cover areas:
(1) ‘predominantly” (as opposed to exclusively) inhabited by
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Orang Asli; and (2) with more than one Aboriginal ethnic
group, subject to divisions into cantons.®

Similar to Aboriginal reserves, the powers to declare, vary
and revoke an Aboriginal area,®! grant rights of occupancy®?
and award compensation for loss of land within an Aboriginal
area,® are vested in the state authority. Within an Aboriginal
area, no land shall be declared as a Malay reservation or
wildlife sanctuary or reserve pursuant to any written law
pertaining to these matters.®*

In other respects, the protection against the creation of
interests within Aboriginal areas is weaker if compared to
Aboriginal reserves. Unlike section 7(2)(iii) of the APA in
relation to Aboriginal reserves, there is no like prohibition for
the creation of forest reserves or the granting of temporary
occupational licences within Aboriginal areas under section
6(2) of the Act. Further, section 6(2)(iv) also allows licences
for the collection of forest produce to be granted to non-
Aborigines or commercial undertakings, provided the
Commissioner for Orang Asli Affairs is consulted.

c. An Aboriginal Inhabited Place

The third category of Orang Asli land under the APA is the
‘Aboriginal inhabited place’. Section 2 defines an “Aboriginal
inhabited place” to cover all residual places inhabited by
Orang Asli communities that are neither Aboriginal reserves
nor Aboriginal areas.

Orang Asli communities in Aboriginal inhabited places have
minimal statutory protection. Section 10(1) of the APA allows
an Orang Asli community resident in an area declared to be
a Malay Reservation, forest reserve or game reserve under
any written law to continue residing on such areas. However,
the state authority may order any Aboriginal community out
of such lands and further make consequential provisions,
including the payment of compensation in accordance with
the general compensation provision contained in section
12.%° Again, payment of compensation under section 10(3)
and 10(4) is at the discretion of the state authority and only
applies to Orang Asli communities residing within Malay
Reservations, forest or game reserves. In reality, Orang Asli
in Aboriginal inhabited places also occupy other categories
of land including state land,% land reserved for other state
purposes, mining land, protected parks and private land.®’
In respect of Orang Asli inhabiting these lands, Orang Asli
communities do not possess express statutory rights of
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occupancy. Orang Asli occupying state land are, nevertheless,
entitled to just compensation for the loss of their fruit and
rubber trees.®®

Three conclusions can be drawn from the examination of
Orang Asli lands under the APA. First, legal control over the
ultimate occupancy and use of such lands under the APA
lies with the individual state authority. Orang Asli have no
express participatory rights over decisions affecting their
lands. Secondly, all these rights are terminable by the state
authority without explicit statutory protection for Orang
Asli. Thirdly, the state authority possesses the power, except
in the case of Orang Asli fruit and rubber trees growing on
state land under section 11, to determine if compensation is
payable for the loss of Orang Asli lands. As will be observed
in Part IIIB.V of this article, such extensive powers can
function to wrest control of Orang Asli lands with little or no
redress available to the Orang Asli community.

(i) Resource Based Legislation

The National Forestry Act 1984 (Malaysia) ('NFA’) that governs
the administration, management and conservation of forests
and forestry development in Peninsular Malaysia confers
limited privileges to Orang Asli, who are dependent on the
individual state for such privileges.

Section 40(3) of the NFA provides that the state authority
may exempt forest produce® removed from alienated land
by Orang Asli for any of the purposes specified under section
62(2)(b). An exemption under section 62(2)(b) negates the
requirement for a licence to remove forest produce under
the NFA.”° Subject to any contrary direction by the state
authority, section 62(2)(b) provides that the State Director of
Forestry”! may also reduce, commute or waive any royalty
in respect of, or exempt from royalty, any forest produce
taken from any state or alienated land by any Orang Asli for
temporary huts lawfully occupied for Orang Asli, domestic
purposes or ‘work for the common benefit” of Orang Asli.

However, the exemption from licensing requirements under
section 40(3) and the royalty privileges under section 62(2)(b)
are subject to limitations. First, the exemption under section
40(3) is not automatic and requires the State Authority to
exercise its discretion to exempt in favour of the Orang Asli
concerned. Secondly, the exemption under section 40(3) only
applies to alienated land but not to state or reserved land.
However, any forest produce taken by Orang Asli from state
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land may be granted a waiver in respect of any payment of
royalty subject to the limited confines of section 62(2)(b) of
the NFA. Thirdly, an exemption under section 40(3) can only
be granted for the limited purposes and restricted meaning
of section 62(2)(b).”? Royalty privileges under section 62(2)
(b) also requires a positive act by the relevant state body and
are limited to state or alienated land. As such, reserved lands
including those lands gazetted pursuant to the APA, are not
covered by section 62(2)(b) of the NFA.

In 2010, the Protection of Wildlife Act 1972 (Malaysia) was
repealed and replaced by the Wildlife Conservation Act 2010
(Malaysia) (‘WCA’). Section 51(1) of the WCA reduced the
number of species that Orang Asli can hunt for subsistence
purposes from hundreds to only 10,”® suggesting a possible
government move to push Orang Asli away from their
hunting, trapping and other traditional activities. There
also does not appear to have been any effective consultation
process with the Orang Asli prior to the 2010 enactment.

Despite the federal government’s constitutional power to
legislate for their ‘protection, well-being and advancement’,
there are no other provisions in other land and resource-
based legislation that protects the Orang Asli and their
special relationship with their customary lands. Under
these laws, the Orang Asli in occupation of their lands are
treated no differently from other citizens, so much so that
they, for the most part, appear legally ‘invisible” as rightful
stakeholders in matters affecting their customary lands and
resources.

(iii) Common Law Orang Asli Customary Land Rights

In addition to constitutional and statutory law, the
Malaysian superior courts have recognised the pre-existing
rights of Orang Asli to their ancestral and customary lands at
common law.”* Under articles 160(2) and 162 of the Malaysian
Constitution, the Malaysian common law forms part of
‘existing law” in Malaysia and is therefore legally binding.”®
Despite Sabah and Sarawak having their own respective
land regimes which explicitly recognise native customary
rights (and are not applicable to Orang Asli), it must be
noted that common law principles are also applicable there,
making common law cases from Sabah and Sarawak equally
applicable in Peninsular Malaysia.”®

In order to appreciate the extent of the federal and state
legislatures and executives’ reluctance to recognise Orang

108

Asli customary land rights, the extensive scope of these
common law rights must be understood. The salient features
of the common law doctrine are as follows:

1. The common law recognises and protects the pre-
existing rights of Orang Asli in respect of their lands
and resources.”’

2. The radical title of the state is subject to any pre-existing
rights held by Orang Asli.”®

3. Common law customary land rights in Malaysia do
not owe their existence to any statute or executive
declaration.”® In Peninsular Malaysia, statutory rights
under the APA and common law rights of Orang Asli
are complementary in that they can exist in tandem.®

4.  Proof of these rights is by way of continuous
occupation,a1 and oral histories of the claimants relating
to their customs, traditions and relationship with their
lands, subject to the confines of the Evidence Act 1950
(Malaysia).#2 ‘Occupation’ of land does not require
physical presence but evidence of continued exercise of
control over the land.2®

5. These rights have their source in traditional laws
and customs.®® The precise nature of these rights is
determined by the customs, practices and usages
of each individual community where a communal
customary title may be held to exist.®®

6. Customary rights under the common law and any
derivative title are inalienable except in accordance
with the particular laws and customs of the rights
holders.®®

7.  These rights can either be held communally or
individually.®’

8.  Extinguishment of these rights may be by way of clear
and unambiguous wordsin legislation,® or an executive
act authorised by such legislation.®9 A reservation or
trust of land for a public purpose may not necessarily
extinguish these rights, unless it is inconsistent with the
continued enjoyment of these rights.*

9.  Iftheserights are extinguished, adequate compensation
is payable in accordance with article 13 of the

Malaysian Constitution.%'

However, ‘foraging lands’
and ‘settlement lands” have been treated differently in
terms of assessing ‘adequate compensation’. In Adong
bin Kuwau v Kerajaan Negeri Johor (‘Adong HC’), the
Court assessed compensation for loss of foraging lands
having regard to deprivations of: (1) heritage land; (2)
freedom of habitation or movement; (3) produce of

the forest; and (4) future living of himself, immediate
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family and descendants but below the market value of
the land.?? In respect of settlement lands, the Court in
Sagong HC awarded ‘market value’ compensation.®®

10. The Malaysian courts have also limited the proprietary
interest in customary lands ‘to the area that forms
their settlement, but not to the jungles at large where
they used to roam and forage for their livelihood
in accordance with their tradition’.** The Court of
Appeal has held this view because ‘otherwise it may
mean that vast areas of land could be under native
customary rights simply through assertions by some
natives that they and their ancestors had foraged in
search for food’.%® This limitation, seemingly driven
by pragmatism, would appear arbitrary given that
the nature of any customary title is to be determined
in accordance with the practices of each individual
community.%

Unlike some other jurisdictions, such as Australia where
common law developments culminated in the legislative
recognition of native title through the passage of the Native
Title Act 1993 (Cth), there has been neither legislative nor
executive recognition of Orang Asli customary land rights in
Malaysia. In addition, Orang Asli face significant challenges
in instituting and maintaining common law claims due to
a number of factors including the lack of financial means,
an acute shortage of legal aid and assistance, internal
conflict, the risk of state and external interference, strenuous
opposition from the government, evidentiary challenges, the
relative risk and uncertainty of litigation and in general, the
legalistic, adversarial and the non-participative nature of the
court process.”” The impact of these challenges is discussed
in Part IIIB. V below.

(iv) Fiduciary Duty and the UNDRIP

In Malaysia, the courts have held that the federal and state
governments owe Orang Asli a fiduciary duty by virtue of:
(1) constitutional provisions for the protection, well-being
and advancement of Orang Asli as per article 8(5)(c) and item
16 of the ninth schedule of the Malaysian Constitution, as well
as the APA, which is legislation for the protection, well-being
and advancement of the Orang Asli; (2) the establishment
of the Department of Orang Asli Affairs (‘JHOEA’) for the
welfare of Orang Asli; and (3) a 1961 Orang Asli Policy.
Specifically, paragraph (d) of this policy states that: (1) the
special position of Aborigines in respect of land usage and
land rights shall be recognised and (2) Aborigines will not
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be moved from their traditional areas without their full
consent.”® The relatively vulnerable position of the Orang
Asli under the Malaysian Constitution is clearly evident and
has had a strong influence in the determination that Orang
Asli are owed a fiduciary duty by the state, particularly in
respect of their customary lands.

The content of the fiduciary duty consists of the duty to
protect Orang Asli welfare including their land rights and
not to act in a manner inconsistent with these rights, and
further to provide remedies where an infringement occurs.®
The Federal Court, the apex court in Malaysia, has affirmed
the fiduciary duty owed by the state to Orang Asli and
natives of Sabah and Sarawak.'”’ The Malaysian courts have
held that the federal and/or state governments breached their
fiduciary duty by:

1.  depriving Orang Asli of their lands without paying
adequate compensation;101

2. not providing adequate notice before evicting Orang
Asli;1%?

3.  failing or neglecting to gazette Orang Asli inhabited
land;"% and

4. delaying the gazettal of Orang Asli inhabited land."®

Malaysia has also voted in favour of the UNDRIP.'% The
UNDRIP contains extensive provisions for the recognition
of land, territories and resources.'® While the legal
enforceability of the UNDRIP in Malaysia is debatable, there
is little doubt that the UNDRIP creates, at the very least, a
genuine expectation and moral obligation on the state to
work towards achieving the aspirations of the UNDRIP in
the “spirit of partnership and mutual respect’.'”’

Once again, neither of these developments has resulted in
any legislation or executive action towards improving the
recognition of Orang Asli customary land rights.

(v) The Customary Land Rights Problem

Government stewardship over Orang Asli customary lands
and subsequent legal and international developments
recognising the special position of Orang Asli and their
lands have done little to alleviate Orang Asli land woes. This
section examines state practice with regards to Orang Asli
customary land rights with a view to highlight the state’s
extensive statutory power over Orang Asli lands.
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Under the current statutory reservation scheme, the
statutory power to safeguard Orang Asli lands and resources
is vested in the state, specifically, the federal government,
through its functionary. The Department of Orang Asli
Development ('JAKOA’) and the individual state authority.
This underscores the importance of the state’s performance
in protecting these interests.

‘Protection” within the context of the domestic statutory
scheme would necessarily translate to the ’‘gazettal’ of
Orang Asli lands as reservations. Non-protection of Orang
Asli lands would leave such lands and resources open to
alternative utilisation. The following are the most recent
publicly-available statistics on officially acknowledged
Orang Asli lands.

Table : Orang Asli Land Status as at December 2010

Land Status Area (hectares)
1 | Gazetted Orang lands 20,670.83
2 | Approved for gazetting but not gazetted yet 26,288.47
3 | Applications for gazettal 85,987.34
4 | Total 132,946.64

Source: JAKOA (2010)108

‘Officially acknowledged’ Orang Asli lands do not cover
the full extent of Orang Asli customary lands as the
status and area of officially acknowledged lands are not
necessarily determined in accordance with Orang Asli laws
and customs.’® Instead, these figures are determined by:
(1) JAKOA, when it classifies Orang Asli-occupied lands
or applies for reservation of Orang Asli lands; and (2) the
individual State Authority, when it approves and gazettes
these lands. These determinations often result in the “under-
gazettal’” of Orang Asli lands as reservations. SUHAKAM
estimates that official figures only represent 17 per cent of

the total lands claimed by Orang Asli.""°

Notwithstanding these qualifications, these figures still
demonstrate that the state’s performance in gazetting
officially-acknowledged Orang Asli lands has been dismal."
Only 15.55 per cent of officially-acknowledged Orang Asli
customary lands are gazetted and even then, are subject to
revocation, variation or in local parlance ‘de-gazettal’."’

Lands approved by the state authority but not gazetted
account for 19.77 per cent of officially-acknowledged Orang
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Asli lands. Following Koperasi Kijang Mas v Kerajaan Negeri
Perak, this category of lands would enjoy the protection of
Aboriginal reserves and areas under the APA without the
need for a gazette notification."”® However, the enforcement
of rights on approved Orang Asli lands that have not been
gazetted would be done by way of the courts because these
lands are not officially demarcated in the land registry
and surveyed maps. The remaining lands (64.68 per cent)
occupied by Orang Asli would fall under the category of
‘Aboriginal inhabited places” which merely confer statutory
rights of permissive occupancy over prescribed forms of
reserved lands that are, in any event, terminable at the
State’s will.""* The invisibility of Orang Asli lands on the
land register compounds these problems, through the State’s
maintenance and creation of land interests which overlap
with Orang Asli-occupied land, including title grants, forest
and wildlife reserves, licenses and protected areas, which
include national and state parks. In such instances, the
individual state authority sees itself as having the necessary
statutory authority to deal with Orang Asli occupied lands
as deemed fit.

In order to gazette Orang Asli lands, individual states have
also resorted to the general ‘public purpose’ land reservation
provision contained in the National Land Code 1965 (Malaysia)
(‘NLC’). This legislation is the principle statute that regulates
titles and dealings in interests in land in Peninsular Malaysia.
However, section 62 reservations provide less security of
tenure than reservations under the APA as the former can
also be revoked and perhaps more importantly, do not
contain the express statutory protection conferred upon
Aboriginal reserves and areas under the APA. Neither the
recognition of Orang Asli customary land rights at common
law nor the imposition of a fiduciary duty for the federal
and state governments to protect Orang Asli lands has seen
any effective response to the seemingly perennial problem
of ‘under-gazettal’, ‘non-gazettal’” and ‘degazettal’ of Orang
Asli lands.

Orang Asli peoples facing dispossession due to the failure
of the state to protect their lands would have to resort to
the courts for recognition of their common law customary
land rights or to sue the state for possible breach of fiduciary
duty."® Such claims are usually strenuously contested by
the federal and state governments and met with constant
attempts to roll back the common law recognition of Orang
Asli customary land rights and reduce the scope of the
fiduciary duty owed to the Orang Asli.""®
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JAKOA (before 2011, the Department of Orang Asli Affairs
(‘JHOEA")) often attributes the poor performance and delay
in protecting Orang Asli land to the fact that land matters fall
under the constitutional jurisdiction of the individual state.""’
The statutory power to gazette and degazette lands as either
Aboriginal reserves or areas under the APA or reserved lands
under the NLC is vested in the individual state authority. As a
federal government agency, JAKOA has no jurisdiction over
the individual state when it comes to land matters. While this
excuse may be acceptable to a degree, there is equally little
doubt that the overall poor performance in protecting Orang
Asli lands suggests a lack of priority and concerted will from
both federal and state governments to protect Orang Asli

customary lands under the statutory scheme."'®

Currently, an individual state government is at liberty
to generate state and private revenue from large tracts of
“unprotected” Orang Asli occupied lands expeditiously.
The prevailing statutory framework also facilitates broader
resource exploitation activities, an important aspect of
further
explored in Part IVB of this article. Consequently, any

Malaysia’s overall strategy towards progress,

attempt to wrest the extensive statutory power of the state
over lands and to negotiate competing interests over Orang
Asli land equitably, which form part of the SUHAKAM
Report recommendations relating to the effective recognition

9 would

of Indigenous customary land and resource rights
be likely to encounter resistance from the state governments

and other affected stakeholders.

IV  Challenges to the Recognition of Orang Asli
Customary Land Rights: Perceived or Actual?

This section examines the principal political, policy and
administrative challenges that may potentially contribute
to resistance against effectively recognising Orang Asli
customary land rights.

A The Politics of ‘Indigeneity’ in Peninsular
Malaysia

Nicholas, Engi and Teh contend that Orang Asli meet
the criteria for international definitions of Indigenous
peoples, namely, self-identification, non-dominant status
within a wider society, history of particular subjugation,
marginalisation, dispossession, exclusion and discrimination,
land rights prior to colonisation or occupation by other
groups, and a land-based culture and a willingness to
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preserve it.”?® On the other hand, Malays are said not to
meet international definitions of ‘Indigenous peoples’ due
to the religious criteria to qualify as a “‘Malay’ and their lack
of a special attachment to a particular ecological niche as
well as their non-self-identification as being ‘Indigenous” at
international fora.'?" In fact, recent communications from the
Malaysian government to the United Nations have explicitly
identified the ‘relatively small number of Indigenous peoples’

in Peninsular Malaysia as Orang Asli,'??

and not Malay.

However, indigeneity carries a whole different meaning
domestically. It was earlier observed the forging of the
Malaysian nation-state as dictated by the British colonial
administration and the local power bases culminated in
disparate constitutional privileges afforded to the Malays
and Orang Asli."?® The Malaysian courts have subsequently
confirmed that Orang Asli are distinct from the Malays
in Peninsular Malaysia when historically analysing the

124 and when
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relationship between Malay and Orang Asli
adjudicating Orang Asli rights to Malay reservation lands.
However, Orang Asli vis-a-vis

indigeneity Malays

involves complex historical, political and national
issues.'® Historically, Orang Asli have been regarded
by administrators as a community destined for eventual
integration with the Malay section of society although
recent developments suggest an increased assertion of a
separate identity by Orang Asli.'” Beyond earlier Malay and
colonial misconceptions and prejudices in the treatment of
the “Aborigines’, these issues have now become inextricably
linked to Malay sovereignty and the rationalisation and
defence of Malay special privileges. The debate “accepts that
Orang Asli are different in culture and origins, but denies
that they are a sovereign people like the Malays, with equal

and separate rights’.'?8

Whether exclusive definitions of ‘indigeneity’ are indeed
necessary, given the constitutional entrenchment of Malay
sovereignty and the general social acceptance of Orang Asli
as ‘first peoples’, is another question altogether. The fact
remains that political and popular debates have used the
prior dominance and political acceptance of Malay kingdoms
in the Malay peninsula to justify Malay sovereignty and
special privileges under current constitutional arrangements.
Reminiscent of the discriminatory social evolutionary
practices of British colonials, two ex-Prime Ministers of
Malaysia have justified Malays as being ‘Indigenous’ and the
‘definitive people’ of Peninsular Malaysia over the “primitive’



Orang Asli because the latter did not form ‘effective
governments’.'® Where do these discourses leave Orang
Asli? Ibrahim argues that the support by the ‘political shell’
of the state for Malay claims to Indigenous status as well as
the consequent special privileges as Bumiputera (princes or
sons of the soil) means that the ‘Indigenous’ position of the
Orang Asli is perpetually relegated."°

Further, the extensive power that the Federal Executive

possesses over Orang Asli identity'™'

poses potential
challenges to the continued vibrancy of their distinct identity.
The inclusion of the Orang Asli under the category of ‘Malay’,
enabled by the relatively flexible cultural construct of the

category under the Malaysian Constitution,'*?

may be utilised
to morally reinforce the special position of Malays under
the Malaysian Constitution and contested Malay-dominant

affirmative action policies.

Recognising Orang Asli identity and customary land as
central to their identity as recommended in the SUHAKAM
Report'™® may therefore be misconstrued as a threat to the
special position of Malays. From a legal perspective, this
apprehension appears unfounded. The legal recognition
of the Orang Asli as a distinct group of persons possessing
customary land rights cannot possibly translate to the loss
of Malay sovereignty and rights expressly embedded in
the Malaysian Constitution. However, political and popular
sensitivities against such recognition should not be
understated in a nation where racial profiling dictates rights
and dominates local politics.

B Development Priorities and Orang Asli
Customary Lands

The Malaysian government’s long term goal is to make
Malaysia a fully industrialised country with the standard
of living of a developed country by the year 2020. This goal
is known as Wawasan 2020 (translated, Vision 2020). The
New Economic Model (‘NEM’), launched by the federal
government in 2010 also contains reform initiatives to propel
Malaysia toward the goals set forth in Vision 2020."3* The
existing national agenda for progress carries both external
and internal implications for Orang Asli and their customary
lands, either of which do not sit well with the recognition
of Orang Asli customary lands. Externally, broader land
development and concomitant resource exploitation in
realising Malaysia’s vision for material wealth adversely
affect Orang Asli customary lands, which as observed,

112

largely remain with little or no security of tenure. ‘Locking-
in” available lands and resources by legally recognising
and protecting large tracts of Orang Asli customary lands
may be seen as an obstacle to Malaysia’s charge towards
the attainment of Vision 2020. Internally, Orang Asli land
policies, aligned with the overall national vision, place little
emphasis on the recognition of Orang Asli customary lands.
Current development programs are yet to envisage, let alone
integrate the recognition of Orang Asli customary land.

This seemingly cohesive vision for national development
may not necessarily be consistent with the SUHAKAM Report
recommendations to address current land development
imbalances that exist between the state and Indigenous
peoples due to the poor recognition and protection of

Indigenous rights."®®

(i) National Development Policies

Despite the introduction of the NEM, ‘development’
from the Malaysian government’s perspective still largely
corresponds with post-World War II ‘modernisation’
theories.”® Rostow’s 1960 ‘stages of economic growth
model’™ is used to argue that the end ‘developed’ state in
this genre of ‘modernisation’ theories is an industrialised
society like those of the capitalist West. Thus, development
requires imposing capitalist economic practices, markets,
divisions of labour, bureaucratic rationality, modern state
structures and ‘modern’ technology. Land and its natural
resources are potentially invaluable resources for wealth
creation and ultimate economic progress. In Peninsular
Malaysia, commercial land development has predominantly
involved the clearing of large tracts of tropical rainforests for
agricultural, commercial, residential and infrastructure use. 138
Land use policies are more oriented to land development
for commercial agricultural production, or the extraction of
revenue from the forests rather than environmental or forest
protection.” In addition to private revenue, commercial
logging and licensing, which falls within the prerogative of
the individual state, provides revenue to the state."® The
system of federal-state relations where lands and forests are
matters within the constitutional purview of the individual
state also hampers major federal government reforms relating
to forestry and agriculture. While the federal government’s
NEM suggests ‘maximising the quality and income’ from
the environment ‘without damaging the environment’, there
is nothing in the document which effectively addresses the
federal-state power divide or integrates the crucial role
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played by Indigenous communities in sustainable forest and
environmental management.

Orang Asli, who typically reside at the frontiers of land
development, bear the brunt of land development activities
partly due to government agency perceptions that the Orang
Asli possess limited land rights outside their officially
reserved lands. These lands can therefore be excised or
utilised with relative ease, and with mandatory statutory
compensation only for the loss of fruit and rubber trees and
as observed earlier, seeking justice in the courts poses its own
challenges for Orang Asli peoples.

The national development paradigm, which focuses on the
cash economy by converting forest land into agricultural
plantations or development projects, has deprived Orang
Asli of their resources, including food and clean water.'*' The
current national development paradigm leaves little room
for “traditional practices and social forms’, the basis of Orang
Asli customary land rights and in some ways, rationalises
the appropriation of Orang Asli customary lands for more
“productive’ use by Orang Asli and more so, others.

(i)  Orang Asli Land Policies: Mainstreaming Orang Asli
and Their Lands?

This section examines special measures taken by the
government for Orang Asli in respect of lands and the extent
to which customary land rights are integrated into such
policy measures.

In 1996, Hooker observed that ‘development’ in relation to
Orang Asli policies was defined as ‘growth plus change’
which consists of economic improvement through land
development and commercial schemes and provision of
services to the same standard as available nationally.’* To a
large extent, these ‘mainstreaming’ development policies still
apply to government policies for Orang Asli. As part of the
implementation process for the achievement of the NEM, the
Ministry of Rural and Regional Development (the Ministry
having charge of Orang Asli affairs) unveiled the Rural
Development Masterplan in October 2010."#® The Masterplan
provides for the transformation of rural areas, focusing
on poverty eradication through economic and industrial
activity, improvement of basic infrastructure, education and
rural management. The transformation initiative includes
Orang Asli resettlement and development of Orang Asli

lands mainly through cash crop agriculture.’*
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The 2011 JAKOA Strategic Development Plan (‘JAKOA Plan’),
part of the rural development initiative, focuses on six core
areas:

e Human capital development;

e  Initiation of integrated economic activities and
competitive, sustainable and progressive industries;

. Expanding infrastructure access;

*  Raising the quality of life of the Orang Asli community;

®  Research, collection, preservation and promotion of
Orang Asli traditional knowledge and heritage; and

e Strengthening services and management.'

In respect of Orang Asli land, one of the main challenges
identified by JAKOA is to encourage individual ownership
among Orang Asli, to be achieved through discussions,
planned economic activities and orderly resettlement.’#
Individual ownership of lands is also reflected in the 2009
proposed Orang Asli land titles policy.' In line with the
national agenda for development, customary lands and
community-based systems characteristic of many Orang
Asli villages, do not appear to be a priority. Private land is a
finite and valuable resource that should be put to productive
economic use. As Nicholas summarises:

... the ideology that is imposed on the Orang Asli assumes
that it is the duty of the people to maximize exploitation of
resources bestowed upon them by nature. Failure to do this
necessarily implies ‘backwardness’. It is argued that a people
ill-disposed to exploiting nature’s resources have no right to
stand in the way of other (external) peoples representing

‘higher levels’ of civilization."#®

In a policy environment where optimising the use and
exploitation of available lands and resources is of paramount
importance, the argument for deprioritising the recognition
of Orang Asli customary lands in favour of the interests
of the broader society (including Orang Asli) may well
find popular appeal. On the other hand, many Orang Asli
peoples view these policies as a violation of their rights to
determine their own priorities for development as citizens
and Indigenous peoples.

The dilemma faced by Orang Asli is illustrated by two
State-driven land initiatives. They are state ‘Regroupment’
programs, namely, Rancangan Pengumpulan Semula (‘RPS’),"*®

and the Orang Asli land titles policy.
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a. Regroupment programs

The general aim of RPS is an orderly resettlement of
traditional Orang Asli villages that transforms participants
into settled, self-sufficient farmers. While RPS do not
necessarily involve the ‘resettlement’ or the ‘regroupment’ of
Orang Asli communities, they have done so in the past which
have resulted in the reduction in the size and Indigenous

control of Orang Asli lands and resources.'®

In RPS, the JHOEA would supply and provide common
infrastructure facilities, farming equipment, seedlings and
fertilisers. Orang Asli participants would provide the labour
for planting and tending to the crops and are not required
to pay back the cost for developing the land. However,
the Orang Asli are not issued documents of title for lands
allocated under RPS."™ In Pahang, where individual land
titles are issued to Orang Asli households subject to RPS, the
exercise of Orang Asli customary rights over the remainder
of their customary lands is at the will of the state."™ As the
consent to exercise these rights can be revoked at any time by
the state, the state deems itself fit to deal with these lands in
any way thought appropriate.

There is little doubt that RPS have been successful in
integrating some Orang Asli into mainstream society by
exposing them to the market economy and shifting their
mentality towards self-development.’®® However, the net
effects of RPS are questionable. Price fluctuations, especially
in palm oil and rubber prices and unscrupulous middle-men,
common phenomenon in the market economy, have left many
Orang Asli in RPS with an unsecure source of income.'®*
Opportunities of moving to other businesses seem limited
for those who do not possess a range of alternative skills.
The breakdown of traditional social organisations stemming
from this form of resettlement is partly responsible for social
ills like alcohol abuse and prostitution.'® The rubber or palm
oil smallholder lifestyle advocated by these schemes carries

adverse socio-cultural effects on the Orang Asli.'®

From a land rights perspective, RPS has also resulted in the
loss of Orang Asli customary lands and without the payment
of adequate compensation. When Orang Asli villages
are regrouped, their customary lands are substantially
diminished in size, and have been said to average between
one and two per cent of their land before resettlement.’®” No
longer possessing customary lands, Orang Asli participants
face erosion of their traditional knowledge, and a severance
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of the strong cultural affiliation that they have with their
lands."®® In the meantime, lands no longer occupied by the
Orang Asli are available for the creation of other interests by
the state.

b. The Individual Land Titles Solution

Inlate 2009, the National Land Council passed the Orang Asli
land titles policy (‘the Proposed Policy’). Under the Proposed
Policy, every Orang Asli head of household is to be granted
between two and six acres of plantation lands and up to
half an acre for housing, depending on land availability as
determined by the individual State.’®® According to JAKOA,
the granting of individual titles under privatised cash crop
development schemes would increase economic activity and
income.'® However, these titles come at the ultimate price
to Orang Asli customary lands. The Proposed Policy prohibits
Orang Asli who receive benefits under the policy from
making any further legal claim in relation to their customary
land rights.'®" Additionally, the Proposed Policy would only
apply to about 50,000 hectares, close to aggregate area of
gazetted Orang Asli lands and approved but ungazetted
Orang Asli lands.’®® An estimated 85,987.34 hectares,’®®
or about 64.68 per cent of officially-acknowledged Orang
Asli land, not including land claimed by Orang Asli to be
their customary lands, therefore stands to be lost. State-
appointed external contractors for land development, and
limitations in the use of Orang Asli land to residential plots
and plantations, diminishes Orang Asli autonomy over their
customary lands.

On 17 March 2010, more than 2,500 Orang Asli marched in
Putrajaya, the administrative capital of Malaysia, to hand a
memorandum to the Prime Minister protesting against the
Proposed Policy. Unfortunately, subsequent discussions for
the refinement of the Proposed Policy have mainly involved
JAKOA, other government agencies and members of the state
executive, with very few Orang Asli participants. Despite
opposition from Orang Asli, a few states have already started
to implement their own refined versions of the Proposed Policy
without effective engagement with the Orang Asli."® The
Proposed Policy shares a common but unfortunate theme with
earlier government land policies towards the Orang Asli. In
addition to being devised without satisfactory engagement
with Orang Asli people, the Proposed Policy fails to recognise
Orang Asli customary land and disregards the development
of Orang Asli culture, economy, lands and identity on Orang
Asli terms.
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(iii) The New Economic Policy: Whither Orang Asli?

While programs associated with affirmative action in
Malaysia have their roots in the Malaysian Constitution and
were implemented soon after the independence of Malaya
in 1957, they were only actively pursued after the 1969 race
riots when the Malaysian government promulgated the
New Economic Policy (‘NEP’) in 1970."%® The main purpose
of the NEP was to eradicate poverty and inter-ethnic wealth
and income disparities, particularly those suffered by
Malays and other Indigenous groups if compared to other
ethnic groups. The NEP popularised the use of the term
Bumiputera (literally translated from the Malay language,
princes of the soil) to describe these privileged groups, but
left the Orang Asli out of the NEP, at least when it came to
their customary land.

Effectively, the NEP was a 20 year affirmative action
program covering a broad spectrum of areas, including
poverty eradication, higher education, public and private
employment, corporate ownership and landlessness. The
NEP was facilitated by policies that enabled greater state
intervention in public resource allocation as well as public
sector ownership and control of business enterprise.'®®
Despite the official end of the NEP in 1990, the tenets of
affirmative action have continued after 1990 through broad-
based programs such as the National Development Policy
(1991-2000), the National Vision Policy (2001-2010) and
the New Economic Policy. It has also featured in the latest
edition of the Malaysian five year economic development
plans, namely, the 10" Malaysia Plan (2011-2015)."®

The main thrust of the rural development strategy during
the NEP was to raise the productivity and income of the
largely ethnic Malay rural poor through an integrated and
comprehensive program of agricultural, socioeconomic and
institutional development by government agencies such as
the Federal Land Development Authority (‘FELDA”)."®® The
development package would include basic physical and
economic structures and social amenities and the provision
of institutional and agricultural research, training, credit
and input subsidies.'® In order to overcome the problem
of landlessness, the government agencies developed large
tracts of ‘new’ land for settlers who would ultimately end up
as a self-sustaining oil or palm oil smallholders. However,
the political criteria for the selection of settlers meant that
over 95 per cent of the settlers were Malay.'”® But as aptly
observed by Nicholas, ‘unlike other ordinary FELDA
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settlers, they [the Orang Asli] are not landless peasants, but
[were] once an autonomous and landed people’.'" In short,
Orang Asli did not fit into the program.

In her analysis on the failure of the NEP to address Orang Asli
poverty, Idrus faults its policy design."”? The focus of the NEP
on increasing the productivity of the Malay peasantry who
were rice farmers, rubber smallholders, coconut smallholders
and fisherman meant that those groups who did not fall within
this category would be left out. Compounding matters, these
large scale agriculture projects and the subsequent focus of
the NEP on the Bumiputera-owned commercial enterprises
resulted in further encroachment and loss of Orang Asli

customary territory.'’

In terms of customary land rights, Orang Asli have not only
been neglected by the NEP but, much to their detriment,
have had to make way for the implementation of land-based
affirmative action policies for the benefit of others. This begs
the question whether continued Malay-centric affirmative
action will be a consideration in any policy move towards
setting aside customary lands and resources exclusively for
Orang Asli.

C Administrative Challenges: JAKOA

The Federal Government maintains a specific department
dedicated to Orang Asli, namely JAKOA (formerly, JHOEA).
As stated by the Malaysian government in its 2009 Universal
Periodic Review Report to the United Nations:

Malaysia has also enacted the Aboriginal People Act 1954
concerning the protection, well-being and advancement of
the Aboriginal people of West Malaysia. The Department of
Orang Asli Affairs headed by a Director General is responsible
to protect the welfare and manage the development of the

Orang Asli.""*

Undersection4ofthe APA, theresponsibility forimplementing
laws and policies on Orang Asli affairs is assigned to the
Commissioner for Orang Asli Affairs, a position now held
by the Director-General of JAKOA. JAKOA is a federal
government department which essentially operates as a
single multi-functional agency, devising strategies and
programs towards implementing policies on Orang Asli.
Other government agencies also play roles in collaboration
with JAKOA when delivery of services to Orang Asli comes
within their respective portfolios.



Despite its purview, JAKOA and its predecessors, by-
products of colonial action during the Malayan communist
insurgency, have failed to safeguard Orang Asli interests

through paternalistic and assimilationist policies.'”®

A majority of JAKOA employees, especially those in
positions of authority, are non-Orang Asli."”® JAKOA or its
predecessors have also never been headed by an Orang Asli.
Salleh has argued that a pro-Malay bias manifested itself in
JHOEA's previous dealings with Orang Asli."”” He contends
that Malay officials have developed a paternalistic attitude
towards Orang Asli and feel it is within their rights to show
Orang Asli ‘the proper way to live in the modern world’."”®
Religious differences between Malay (Muslim) officers and
Orang Asli have also been said to cause dissatisfaction and
discomfort in their interaction with Orang Asli."”® More
recently, SUHAKAM has observed that many JAKOA officers
are still not well-versed with Orang Asli customs, culture
and issues and are dependent on the advice of long-serving
JAKOA staff, who still take an assimilationist stance rather

than understanding the evolving needs of Orang Asli."®

Nicholas contends that JAKOA’s predecessor, JHOEA has
frequently appeared to be in a position of conflict of interest,
especially where the state wishes to appropriate Orang Asli
customary lands. On the one hand, they represent Orang Asli
interests and on the other hand, their status as a government
agency may necessarily involve advancing state interests."®’
These competing tensions have placed JHOEA in a difficult
position whenever it may need to question government action
in carrying out its assumed function of representing Orang
Asli interests. There is little to suggest that the position is too
much different under the department’s new name, JAKOA.
Administratively, JAKOA’s poor performance in applying
for the gazettal of Orang Asli lands is also hampered by
insufficient capacity and resources and the relatively low
budget for the survey of Orang Asli lands, again suggesting
the lack of priority for the protection of Orang Asli customary
lands."®? Compounding matters, JAKOA does not provide
any legal or financial assistance for customary land rights
litigation,"®® and has never been involved in pursuing any
litigation involving the violation of Orang Asli land rights.
Much to the contrary, JAKOA strenuously contests Orang
Asli customary land rights claims where they are included

asa party.184

In January 2011, JHOEA changed its name to JAKOA,
presumably to reflect its position as the agency responsible
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for the development of Orang Asli and their lands pursuant
to the Rural Development Masterplan and the JAKOA
Plan.'®® Rather than ensuring the protection, well-being and
advancement of the Orang Asli community in a manner
respectful to Orang Asli lands and their culture, the JAKOA
seems to function as an agency for the implementation of
state-imposed land development policies for Orang Asli and
the defense of federal government interests. It is therefore
not surprising that the SUHAKAM Report has called for a
comprehensive review of JAKOA."® Whether such a review
comes to fruition would largely depend on whether the
federal government is willing to renegotiate the extensive
control it has over Orang Asli and their development
priorities.

Vv Conclusion

Express constitutional and legal protection of Orang Asli
customary land rights that places extensive power over
Orang Asli and their lands in the state has not translated to
the effective recognition and protection of Orang Asli rights
,or for that matter, equality for Orang Asli. As suggested
in this article, a combination of factors have additionally
contributed to the lack of relative priority for the Orang Asli,
their culture and attendant customary lands. These factors
consist of a complex web of historical and cultural prejudices
against the numerically inferior Orang Asli, hierarchical,
differentiated and contested definitions of indigeneity in
Malaysia as well as Malaysia’s subsequent push for economic
progress which is linked to ethnic Malay-centric affirmative
action. The resultant deprioritisation and concomitant failure
to fully appreciate the plight of Orang Asli in their struggle
for recognition as a distinct Indigenous group partly explains
the absence of any policy move to address this regrettable
scenario. At present, Orang Asli appear to be left with
whatever land ownership, use and development priorities
foisted upon them by the state for their own good or the good
of others, but not necessarily in that order of priority.

While the formation of a National Task Force to consider the
implementation of the SUHAKAM Report recommendations
suggests that there may be hope for legislative and executive
recognition of Orang Asli customary land rights, there is
equally little to suggest that the legal, political, policy and
administrative challenges identified in this article will
be satisfactorily addressed. Addressing these challenges
would require substantial recalibration and reprioritisation
of how Orang Asli and their lands are viewed by not only
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the government but by the Malaysian populace, a seemingly
arduous task at this juncture. Even if the federal government
has formed the political will to legally recognise Orang
Asli customary land rights, there is every possibility that
such recognition will likely be a product of legal, political,
economic and pragmatic compromise that is negotiated
with state governments and other stakeholders, the extent of
which may again serve to shortchange the Orang Asli. Only
the passage of time will provide answers to these issues.

* Yogeswaran Subramaniam is an Indigenous land rights lawyer
and the Co-Chairperson of the Malaysian Bar Council Committee
on Orang Asli Rights. He was recently conferred a doctoral
degree in law from the University of New South Wales for his
research on Orang Asli land rights. He is also an associate
member of the Centre for Malaysian Indigenous Studies at the
University of Malaya. The views expressed in this article are
nonetheless the author’s personal views and do not necessarily
reflect the institutions to which the author is affiliated. The article
is current as at 31 August 2013.
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