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| Introduction: The Changing Landscape of
Northern Territory Community Sentencing

Indigenous Community Courts and Law and Justice Groups
in the Northern Territory have channelled Indigenous
perspectives into the sentencing process. They fashion a two-
way form of justice in which Indigenous and mainstream
notions of justice can meet. Indigenous community input
promotes substantive equality by informing the court of
factors relevant to the experiences of Indigenous defendants,
advising the court on community-based sentencing options,
and enabling defendants to more fully understand the
ramifications of their offending. In the formal courts,
lawyers filter the community context of the Indigenous
defendant and the defendant is disconnected from the
community’s response to his or her offending. This prevents
Indigenous defendants from having their unique community
circumstances understood and properly accounted for in
sentencing.

There have been a significant number of studies on
Indigenous sentencing courts in Australia, but very little
on their embodiment in the Northern Territory. Aboriginal
community sentencing mechanisms in the Northern Territory
have some distinct features, including their demonstrated
capacity to tailor and supervise community-based sentences
thatconform toboth the sentencinglegislation and community
expectations for punishment. This reflects the strong role that
Indigenous laws play in Northern Territory communities
and their potential to deliver ‘more effective, meaningful and
culturally appropriate sentencing options’." In the Northern
Territory, unlike in other Australian jurisdictions, there are
avenues for community members to provide pre-sentencing
advice on the sentence and collectively write references for
the defendant. In addition, panel members on Community
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Courts in small and remote Northern Territory Aboriginal
communities can have a more intimate understanding of the
offender’s circumstances, compared to Indigenous courts in
some urban and larger communities.

This article contends that two long-standing community
sentencing mechanisms in Northern Territory Aboriginal
communities give rise to substantive equality through
providing a more appropriate setting to deliberate on the
sentences of Indigenous offenders. These mechanisms are
the Northern Territory Indigenous Community Courts
(‘Community Courts’), which reside during formal court
sittings, and Law and Justice Groups, which convene prior to
Magistrates” Court sittings to prepare advice on sentencing
options and written references.? These mechanisms are able
to shed light on the distinct subjective circumstances of
Indigenous defendants and the seriousness of the offence for
the community. Their advice to the court on the sentencing
disposition can be more effective in deterring the offender
and the Aboriginal community from committing similar
offences, especially where Indigenous law and culture play
a strong role in community governance. Through formal
sentencing processes, the Anglo-Australian courts are not
otherwise privy to community knowledge relevant to
Indigenous defendants.

Both Community Courts and Law and Justice Groups were
initiatives of Aboriginal community members. They respond
to the specific circumstances of the Aboriginal community in
which they operate. These have tended to be communities
on Warlpiri (Central Australia), Yolpu (East Arnhem), Tiwi
(Bathurst and Melville Islands) and Larrakia (Darwin and
surrounds) country. We argue that Community Courts and
Law and Justice Groups have increased community control
over offenders and have influenced offending behaviours and
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relationships between offenders and the community. This
argument is based on our observations, and experiences with
providing training for and facilitating community sentencing
mechanisms in remote Warlpiri, Tiwi and Yolnu communities
over the past six years, and a preliminary analysis of court
listings data in Lajamanu.® Notwithstanding actions by the
government which seek to weaken the powers of Community
Courts, the reinvigoration of Law and Justice Groups has
revealed the resilience of Indigenous communities and their
will to engage in the sentencing process in a meaningful way.

In 2011, the operation of Community Courts was undermined
by legislative interpretation and administrative changes.
Initially the then Northern Territory Chief Magistrate,
Hillary Hannam, declared Community Courts invalid in
the Northern Territory Court of Summary Jurisdiction (local
criminal courts), although encouraged their continuation
in the Youth Court. We argue that this ruling was based
on a flawed interpretation of legislative procedures for the
admission of cultural and customary law evidence and,
to a lesser extent, the statutory prohibition on considering
these factors to determine the seriousness of an offence.*
Subsequently, the Northern Territory Attorney-General,
John Elferink, disbanded the Community Court program.
The former legislation underpinning the invalidation of the
Community Courts contravened the Racial Discrimination Act
1975 (Cth) ('RDA’), as recognised by the Northern Territory
Attorney-General (see, Part IV).> The decision to suspend
Community Courts also denies substantive equality by not
allowing Indigenous offenders to have their community
circumstances conveyed to the court with the same meaning
as a non-Indigenous person, and instead subjecting them to
norms associated with non-Indigenous offenders.

Substantive equality and non-discrimination is not the entire
premise for the operation of Northern Territory Aboriginal
involvement in sentencing. From our observations in
Northern Territory Aboriginal communities, especially the
justice work conducted in the Yolpu, Tiwi and Warlpiri
communities, we have seen that Indigenous sentencing
mechanisms seek to fulfil much broader aims. Moreover, we
believe it is problematic to rely on substantive equality as an
end in itself. This would assume that mainstream sentencing
courts deliver non-Indigenous people with an ideal form
of justice, and would overlook many of their barriers to
providing a fair hearing and just outcomes. Instead, we
maintain that defendants from the Northern Territory’s
Indigenous communities their

require community’s

involvement in sentencing through Community Courts
and Law and Justice Groups, to provide an avenue for the
supply of background information, references and support
to Indigenous defendants.

The additional benefits produced for Aboriginal communities
from these mechanisms are that Aboriginal Elders feel that
they have a stake in the justice process and the Indigenous
law-making structures in the community are affirmed. In the
final parts of this article we refer to some of these benefits and
draw on our observations and the literature on Australian
Indigenous sentencing courts to identify the components for
effective Indigenous involvement in sentencing, especially by
ensuring that Indigenous people have a sense of ownership
over the process.

]| Features of Australian Indigenous Sentencing
Courts

There has been very limited analysis of the alternative
sentencing mechanisms in the Northern Territory. While this
paper hopes to add to the knowledge of these mechanisms,
and to demonstrate their uniqueness, it is worthwhile to make
some references to the broader phenomenon of Indigenous
sentencing courts in Australia. There are a number of
similarities among the experiences of Indigenous sentencing
courts across Australia, including in the Northern Territory.
The similarities stem from the interest of local communities
in participating in Anglo-Australian justice mechanisms
that affect their members. Community sentencing courts in
the Northern Territory, as elsewhere in Australia, provide
a direct channel for Indigenous communities to the justice
system through providing ‘input’ into sentencing decisions
or providing sentencing ‘advice’ through consultation.®

Over the past fifteen years, Indigenous sentencing courts
have emerged throughout Australia as an alternative for
sentencing less serious Indigenous offenders.” They exist in
small pockets and are not a wide-scale replacement for lower
courts. These courts, which operate outside the mainstream
judicial system, harness Indigenous justice and dispute
resolution concepts by providing Indigenous Elders with a
central role in the sentencing process.® Indigenous sentencing
courts are capable of improving Anglo-Australian law and
justiceby bringing additional information abouta defendant’s
background and strengthening Indigenous communities by
engaging them in the justice process and giving them more
control over their community members. The provision of
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community information may also mean that the courts do
not rely on stereotypes in sentencing Aboriginal offenders.’
Marchetti and Daly’s research shows how Indigenous courts
provide ‘innovative justice’ by incorporating Indigenous
knowledge and modes of social control into the sentencing
process.'? Indigenous courts ‘bend and change the dominant

perspective of “white law””."!

In a number of Australian states there are now formal

mechanisms to accommodate Indigenous community
involvement in sentencing. Marchetti and Daly list the
following common eligibility requirements of Indigenous

sentencing courts in various Australian jurisdictions:

1.  The offender must be Indigenous;

The offender must have entered a plea or have been
found guilty;

3. The offender must agree to have the matter heard in the
Indigenous Community Court;

4. The charge must generally be one that is heard in a
Magistrates” or Local Court (although there are some
exceptions);

5. The offence must have occurred in the geographical
area covered by the court.'

The processes governing Indigenous sentencing courts
across Australia also bear similarities. In general, they
operate in Anglo-Australian courts with a strong emphasis
on community participation for improved and longer-term
outcomes for the community, the victim/s and the offender.
Typically, the courts are conducted by a magistrate who sits
at eye-level with the offender, the victim/s and community
representatives (Elders or Respected Persons). The offender
is encouraged to bring along a support person (usually a
friend, partner or family member). Physical barriers between
the participants are kept to a minimum, often allowing
participants to sit together at a table or in a circle. Magistrates
and legal representatives are encouraged to speak in plain
language so as to minimise verbal barriers. The role of the
magistrate is to act as a facilitator between the participants.

Indigenous participation in sentencing courts is conducted
within the regulations and constraints of the Anglo-Australian
legal system. Further to the limitations listed above, it is also
accepted that Indigenous sentencing court members have
limited control over the court process (which remains in the
hands of magistrates); that only a small number of minor
offenders come within its jurisdiction; that sentencing advice
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must come within the range of punishments prescribed
by legislation; and that Community Courts often operate
in mainstream court complexes rather than in Indigenous
spaces.”® Harry Blagg describes Community Courts as a
liminal space between Aboriginal justice and white justice.'
Chris Cunneen perceives them as an appropriation of
Aboriginal justice by the state.® These critiques recognise
that Community Courts do not operate in an Indigenous law
framework, but provide a channel for Indigenous input into
the Anglo-Australian criminal justice system.

In the
communities who have been involved in the establishment

Northern Territory, members of Aboriginal
and operation of Community Courts are cognisant of their
limited capacity to express Indigenous law and broadly
respond to community justice concerns. Accordingly,
Northern Territory Community Courts are only one aspect
of law and justice work carried out by communities. In
Central Australia, Indigenous-controlled Law and Justice
Groups and Committees undertake a range of justice
focused activities to provide the communities with a holistic
response to criminal justice issues. These Groups describe
their functions in the following respects: providing an
interface with the justice system; involvement in pre-court
conferencing and victim-offender conferencing; making
recommendations to courts as requested; assisting with the
development and management of community diversion
programs; and reporting to local councils on law and justice
trends and issues.'® On a more informal level, they act as a
focal point for community law and justice concerns; facilitate
dispute resolution; and maintain sound relations between
the community and the police, the courts and correctional
services."” Since the abolition of Community Courts, Law
and Justice-styled Groups have been established in two non-
Warlpiri communities (Wurrumiyanga and Maningrida) and
the Lajamanu Kurdiji Group continues to operate. These
groups have taken on a greater function in providing pre-
sentencing advice to courts, particularly in Wurrumiyanga,
Maningrida and Lajamanu, their role should be regarded
as one of complementing Community Courts rather than
substituting them, as they do not have a role inside the courts
and in front of the defendant.

Il Community Courts and Law and Justice
Groups in the Northern Territory

Since 2003 and until their disbandment in 2012, Northern
Territory Community Courts played an important role in
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furthering justice in the sentencing process.’® When they
operated across remote and urban communities, Respected
Persons would provide advice to the magistrate with respect
to factors relevant to sections 5 and 6 of the Sentencing Act
1995 (NT) ( “Sentencing Act’), such as the background of the
defendant and their views about what would be effective and
appropriate sentences. Additionally, Elders or Respected
Persons on the panel would communicate with the offender
about the impact of the crime and condemn the actions of
the offender, often in an impassioned manner. Young people
could also seek to be dealt with in the Community Court,
which was supported by section 4(o) of the Youth Justice
Act 2005 (NT). Additionally, in a number of communities,
especially in Central Australia, Law and Justice Groups
would meet before sentencing to consider referrals, compile
references and advise on sentencing dispositions for selected
offenders. Both Community Courts and Law and Justice
Groups could inform the Magistrates’ Court on subjective
factors relevant to the defendant and a broader range of
sentencing outcomes that would more effectively deter
offending.

A Northern Territory Community Courts

During the 1980s, the Northern Territory experimented with
community forums and local Indigenous court advisers

to assist the court.’

However, Community Courts first
commenced in Nhulunbuy (North East Arnhem Land)
in 2003/2004 after the respected Yolnu educator, linguist
and community worker Raymattja Marika approached the
Court requesting Yolnu participation in the court process.?
Around the same time, the then Chief Magistrate, Hugh
Bradley entered discussions with Yilli Rreung Council in
Darwin that resulted in a trial ‘circle sentencing’ project
in Darwin, Nhulunbuy and the Tiwi Islands that was
titled “Community Courts’. The court developed a set of
guidelines for the Darwin community.?' Although designed
for the Darwin Community Court, these guidelines were
followed generally in communities in the Top End and
Central Australia with different levels of formality according
to community circumstances.

Inthe Northern Territory, Community Courts satas the Court
of Summary Jurisdiction, which precluded Community
Courts from addressing serious matters, namely indictable-
stream serious violent and sexual offences. Guideline 14
of the Community Court, Darwin Guidelines (‘'Guidelines’)
excluded sexual assault matters and noted the exercise
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of caution for offences of violence, domestic violence and
where the victim is a child.??> The stated objectives of the
Community Courts in the Guidelines were to provide more
‘effective, meaningful and culturally relevant sentencing
options; increase community safety; decrease rates of
offending; and reduce repeat offending and breaches of
court orders’.?2 The Guidelines also laid out goals for the
community. These included increased engagement of
community members with the administration of justice;
improved understanding and knowledge of the sentencing
process; increased accountability of the community,
families and offenders; enhancement of the rights and
status of victims in the sentencing process; enhancement
of offenders” prospects of rehabilitation; and promotion of
reparation to the community and victim.

The process was not unduly formal in order to encourage
and enhance a better understanding of the impact
of offending by the offenders, their families and the
community. The Community Court also communicated
primarily in the local language, especially when addressing
the offender.”® We observed that this was important in
engaging the defendant, as well as adding to the strength of
the Community Court members. One outcome we observed
in this process was that the defendant better understood
sentencing orders and the community could work with the
defendant to ensure compliance with conditions of orders.
The Guidelines aimed to achieve community involvement
in the sentencing process and to broaden the sentencing
process so that a Community Court could examine the
underlying issues of offending behaviour and consider the
needs of the victim.?® Aims also included giving the victim
a place in the sentencing process?® and providing support
to the victim. Additionally, the aims included enhancing
reparation from the offender to the community, (via
community work).?

From 2004 to 2012, 217 Community Courts were convened
across 18 communities. The majority of these took place in
Darwin, Nhulunbuy, Alyangula and Nguiu/Wurrumiyanga.
In the Central Australian communities of Yuendumu and
Lajamanu, the Community Court was based on a hybrid
model that provided advice to the Court of Summary
Jurisdiction during a sitting and met before sittings, so as
to provide written advice to the magistrate on all sentences
in advance of the court sitting. Of those offenders who were
sentenced in these courts, 88 per cent were male and 12
per cent were female; 17 per cent were held in the Youth
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Court while the majority (83 per cent) were heard in the
Magistrates’ Court or Court of Summary Jurisdiction.?®
As the process was voluntary for the defendant, generally
more serious matters were referred to Community Courts
for fear of excessive sentencing (or ‘sentence creep’) for
lower level offences or for first time offenders. Additionally,
if the matter was not sufficiently serious, ‘there wasn’t much
motivation for community involvement and the process

could seem tokenistic.”?°

In August 2007, the Northern Territory Department of Justice
established the Community Court Program as part of its
‘Aboriginal Justice Program’. It became part of the Closing the
Gap response by the Northern Territory Government to the
Little Children are Sacred report by the Board of Inquiry into
the Protection of Aboriginal Children from Sexual Abuse.
Although funds were allocated and it was intended that the
program was to operate, under a number of coordinators, in
10 communities across the Territory, insufficient funds were
provided to the Court, and only one Community Court
coordinator was employed to service the Top End.* By
2012, the Community Court Program was disbanded by the
Northern Territory Government after the Chief Magistrate
had declared the operation of Community Courts invalid.

B Law and Justice Groups

Notwithstanding the disbandment of Community Courts,
Law and Justice Groups have remained an essential feature
of the law and justice milieu in a number of Northern
Territory communities. Indeed, their growing role in Central
Australia and the Top End is testament to the resilience of
Indigenous justice mechanisms and their capacity outside
of state sponsorship. Law and Justice Groups provide pre-
sentencing advice to the magistrate based on an evaluation
of the offence (in terms of its significance to the community)
and the offender (including his or her risk to the community
and capacity to rehabilitate and reintegrate into the
community). In the past, these groups operated alongside
Community Courts, dealing with the bulk of offenders who
did not go before Community Courts.

Law and Justice Groups are also important conduits
for crime prevention and improving relations with the
formal arms of the criminal justice system (police, courts,
corrections agencies and relevant government officials).
Originally, Law and Justice Groups were recognised in
the 1995 Aboriginal Law and Justice Strategy, which was
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the Northern Territory Government’s response to the
recommendations of the Royal Commission into Deaths
in Custody (‘RCIADIC’).3" The Aboriginal Law and Justice
Strategy provided a community justice framework to
maximise community participation in the administration
of justice, including through facilitating Law and Justice
Groups and supporting Aboriginal women in dispute
resolution practices, night patrols and safe houses. Between
1998 and 2005, the Aboriginal Law and Justice Strategy
operated in a number of Warlpiri communities in Central
Australia, initially in Ali Curung, then in Yuendumu,
Willowra and Lajamanu.®? Law and Justice Groups in these
communities came together in 2001 to form the Kurduju
Committee. Government funding of these Groups ceased in
2004, although pre-court conferencing, an important aspect
of Kurdiji work, continued to be supported by Community
Corrections until 2008. Tangentyere Council offered
outreach through their remote area support programme to
Kurduju committee members in 2007, and in 2008 the then
Department of Families, Housing, Community Services and
Indigenous Affairs (‘FaHCSIA’) funded Justice Mediation
Group in Yuendumu (recommencing the pre-court
conferencing and initiating a different type of community
court from the top end model). In Ali Curung, Tangentyere
Council also recommended pre-court conferencing and
prepared reports for the court in late 2008.33

The Lajamanu Kurdiji Group was reinvigorated in mid-2009
when, at the request of the community, the North Australian
Aboriginal Justice Agency ('NAAJA’) and later with the
assistance of the Central Land Council, recommenced the
pre-court conference and reference writing group.

There are currently four Law and Justice-styled Groups
involved in pre-sentencing in the Northern Territory:
Lajamanu’s ‘Kurdiji’ Law and Justice Group (established
in 1998 and reconstituted in 2009)** and the Yuendumu
Mediation and Justice Group (established in 2006) in
Warlpiri communities in Central Australia, Wurrumiyanga’s
Ponki Mediators in the Tiwi Islands (established in 2009)
and Maningrida’s Bunawarra Dispute Resolution Elders in
the Top End (established in 2012). The process of writing
the reports in Lajamanu, Wurrumiyanga and Maningrida
involves the NAAJA community legal educator reading
out the court list and, where a matter has been referred to
the group by NAAJA or the Northern Territory Legal Aid
Commission’s criminal lawyers, the charges, the summary
of agreed facts and prior offending. The group then decides
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the cases for which they are prepared to write a letter
of support and writes references outlining the group’s
knowledge of the offender’s background (including their
behaviour in the community), views about the offending,
the offender’s character, and ideas for the offender’s
rehabilitation and punishment.®® The letters are provided
to the defendant’s lawyer before being submitted to the
magistrate during sentencing submissions. The group
members make themselves available for cross-examination
if requested. In addition to this function, the group is
involved in dispute resolution to resolve conflicts before
they escalate.

The
previously partnered with FaHCSIA and the Attorney-

Yuendumu Mediation and Justice Group was

General’s Department in order to ‘improve access to justice;
strengthen community safety and security, and provide
support and mentoring to community members’.*® In the
past it has been involved in advising magistrates during
court sittings,*” providing pre-court advice, providing
phone link-ups with prisoners and organising anti-drink-
driving education courses.®® Both the Ponki Mediators and
the Bunawarra Elders were previously heavily involved in
Community Courts, and following the Courts” suspension
they requested assistance from NAAJA in developing
Kurdiji-styled groups to discuss cases on court lists,
prepare references for court and make decisions in relation
to community safety.

Law and Justice Groups in these communities have
devoted substantial resources on a voluntary basis to
their formation and work. The groups were intended to
enable community participation in the justice process and
provide a space for interaction between Indigenous and
non-Indigenous laws and law makers.* They have a broad
ambit that includes engagement and participation in the
courts, promoting community safety, fostering Indigenous
law and authority structures and acquiring recognition of
Indigenous law from the Anglo-Australian judicial and,
to some extent, legislative systems. The 2007 report of the
Board of Inquiry into the Protection of Aboriginal Children
from Sexual Abuse expressed support for Law and Justice
Groups and Community Courts that ‘create the space for
dialogue’ between Indigenous communities and the Anglo-
Australian justice system.*® While the Law and Justice
Groups provide an important mechanism for local input
into justice in Aboriginal communities, including in the
sentencing process, the suspension of Community Courts
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has constrained Indigenous justice capacities and the
realisation of substantive equality in sentencing. It removes
an important forum for Respected Persons to converse with
the defendant about his or her offending. The basis for
suspending Community Courts is discussed in Part IV.

IV Suspending Community Courts: Disputing its
Legislative Premise

In late 2011, the then Northern Territory Chief Magistrate
Hillary Hannam suspended the operation of Community
Courts in the Northern Territory Courts of Summary
Jurisdiction on the basis that the procedures of Community
Courts were inconsistent with section 104A of the
Sentencing Act (prior to its amendment) and section 91 of
the Northern Territory National Emergency Response Act 2007
(Cth) NTNER Act’) (since incorporated into the Crimes
Act 1914 (Cth) at section 16AA).*" Despite the suspension
of Community Courts for adults, Community Courts
continued to operate for a further year in the Youth Court.
Sentencing for juveniles is covered by the Youth Justice Act
2005 (NT) rather than the Sentencing Act and there is thus no
statutory bar to convene Community Courts for juveniles.
Section 4 of the Youth Justice Act specifically provides that
‘if practicable, an Aboriginal youth should be dealt with in
a way that involves the youth’s community’.*?> However,
in December 2012 the newly elected Northern Territory
Government abolished the Community Court program in
the Youth Court, despite requests to provide additional
funds for Community Courts.

Underpinning the disbandment of Community Courts
is a shift away from a form of putative pluralism in the
Northern Territory. The former Chief Magistrate and
the Northern Territory Government have reinforced a
homogenous justice framework in sentencing Indigenous
offenders that inadequately accommodates for difference.
Postcolonial theory informs us that the authority of settler-
states is constantly offset by the worldview and competing
social systems of the colonised.*® Community Courts are a
manifestation of Indigenous resistance to the whiteness of
the criminal justice system, and represents the production
of a hybrid judicial space between the colonised and the
coloniser.* However, state apparatus continue to create
and sustain practices that uphold white colonial power
over colonised people.*® These can occur through subtle
ways in which the authority of the criminal justice system
shapes postcolonial relations, or through more explicit
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displays of power, such as through the invalidation of
Community Courts. We argue that this assertion is not
merely oppressive, but lacks legal legitimacy.

A Relevance of the Northern Territory Emergency
Response

Former Chief Magistrate Hannam cited the prohibition of
cultural and customary law considerations arising from the
Northern Territory Emergency Response (‘NTER’) as one
of the reasons for the invalidation of Community Courts.
Section 91 of the NTNER Act and its successor, section 16AA
of the Crimes Act 1914 (Cth), limits the use of ‘customary
law or cultural practice’ in sentencing mitigation or
aggravation. Spiers Williams states that these legislative
amendments alongside the broader Commonwealth
response to the debates about violence against Aboriginal
women and children have ‘officially sanctioned intolerance
to Aboriginal customary law and cultural practice’ and
undermined the ‘the ethos of pluralism’ that animated

contemporary Northern Territory Government policies.*®

Although the NTER and the consequent legislative changes
were not the sole reason behind the Northern Territory
Chief Magistrate and the Government’s decision to cease
the operation of Community Courts, they provide a relevant
context for understanding the dilution of Indigenous
considerations in Northern Territory sentencing. The
legislation undercut an extensive body of common law
that accepted issues of Indigenous background, culture
and punishment as relevant to sentencing. The High Court
of Australia has described consideration of the ‘material
facts’ that exist by reason of an offender’s membership
of an Aboriginal community as ‘essential to the even
administration of criminal justice’.#’ The ‘material facts’ that
have been found to be relevant in sentencing Indigenous
offenders can be grouped into the following categories,
which exist in the Northern Territory (as listed in the cases
below) and Australia-wide:4®

e The
accompanied by endemic alcohol abuse, that exists in

severe social and economic disadvantage,
some Indigenous communities;*

e The existence of Indigenous laws and cultural
practices that explain the offender’s motivation for
committing the offence;*

e The dispensation of punishment by community
members pursuant to Indigenous laws;®'
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o The positive contribution the offender has made to
his/her Indigenous community.>?

The Northern Territory Supreme Court has sought
to strictly interpret section 91 of the NTNER Act in
order to retain some discretion to consider Indigenous
cultural issues® and, by implication, some scope for
Community Courts to provide input into sentencing. In R
v Wunungmurra,® the Court held that the prohibition on
the use of evidence of customary law or cultural practices
applied only in ‘lessening or aggravating the seriousness
of the criminal behaviour’ and not in relation to other
sentencing purposes.®® The Supreme Court identified
aspects of sentencing where culture or customary law may
be taken into account other than in relation to determining
the objective seriousness of the offence, including whether
the offender had the predisposition to commit the crime, is
of good character, likely to reoffend or be rehabilitated.®®
Consideration of these factors allows for individualised
justice and substantive equality.>’

Therefore, the Supreme Court has identified features of
custom and culture that are relevant for consideration
by the Community Courts, such as the prospects for
rehabilitation, remorse (as evidenced by submitting to
community punishment pursuant to Indigenous laws) and
the offender’s character and role in the community. Former
Chief Magistrate Jenny Blokland has also iterated the
viability of Community Courts in light of section 91:

[SJlome of the deliberations in Community Courts
concerning rehabilitation, remorse, deterrence and other
sentencing considerations can involve cultural issues and
practices. Most are unlikely to conflict with the NTNERA
(Cth) as those issues concern primarily post-offence conduct
and do not relate to the criminal conduct itself... [C]ases
that arise in Community Courts in the Northern Territory
possess elements common in cases in all Australian Courts
— alcohol and substance abuse, spousal violence or more

generally family violence, poverty and mental illness.?®

Community Courts can provide magistrates with a more
textured understanding of the matters relevant to the
offender and offence. Notwithstanding the limitations on
adducing cultural and customary law information, there
remain significant issues that can be conveyed irrespective
of the limitations posed by section 91. Furthermore,
‘culture’ is not a discrete Aboriginal concept but a Western



construct that does not have practical resonance with
Aboriginal communities, and nonetheless denies the role of
cultural factors in non-Indigenous sentencing.?® Aboriginal
Elders in the Northern Territory have also commented
that “customary law’ is not a separate system, as section 91
implies, but a guide for all aspects of Aboriginal life.%

B Does section 104A of the Sentencing Act
prohibit Community Courts?

The former Chief Magistrate Hannam declared that the then
section 104A of the Sentencing Act (prior to its amendment,
which commenced on 1 July 2014) precluded the operation
of Community Courts in the Northern Territory.®' This
section, notwithstanding the Federal restrictions, regulates
the reception of evidence of Aboriginal customary law and
practices. The previous section 104A allowed a sentencing
court to receive information about an aspect of Indigenous
customary law, or the views of members of an Indigenous
community, where certain procedural notice and form
requirements had been fulfilled (namely disclosure of the
evidence to the other party with reasonable notice and that
the evidence be given on oath, by affidavit or statutory
declaration). In inserting this section, the Northern Territory
Government sought to improve the reliability of evidence
of customary law by giving the other party adequate notice
to seek its own evidence to present to the court.®? It was
specifically responding to the decision in Munungurr v The
Queen,®® in which the Northern Territory Supreme Court
requested greater disclosure in cases where evidence
of Indigenous customary law and practices are being
submitted. In introducing the Sentencing Amendment
(Aboriginal Customary Law) Bill, the Attorney-General on
13 October 2004 said in his second reading speech:

The purpose of this Bill is to ensure that courts are provided
with fully tested evidence about relevant customary law
issues when they are sentencing an offender. ... This Bill
provides a formal mechanism for raising issues relating to
customary law, or the views of members of an Aboriginal
community, when a court is sentencing an offender. It has
long been an accepted practice for courts in the Northern
Territory to accept and take into account evidence of
relevant customary law when passing sentence on an
Indigenous person. Aspects of customary law and attitudes
of members of a particular Indigenous community towards
an offence or an offender are often material facts that a

court must take into account in the sentencing process.64

The primary intention of the Northern Territory Parliament
appears to be the regulation of how evidence of customary
law is introduced to the court in order to promote
transparency and allow testing of the reliability of its
contents. Given the contents of the second Reading Speech,
it seems sensible to read section 104A(2) as permitting
the reception of evidence of culture and tradition and the
views of Aboriginal Community members under a regime
that gives the prosecution sufficient notice when these
issues arise. It is interesting to note that at the time the Bill
was drafted, the Nhulunbuy (North East Arnhem Land)
Community Court had already commenced (in 2003/2004),
and there had been a strong practice of community forums
and Elder advisory groups in the 1980s.%° There was no
mention of Community Courts in either the Explanatory
Memorandum or that

the Second Reading speech

introduced section 104A.

Furthermore, the wording of the provision prior to its
amendment stated that the section only applies to the receipt
of information in relation to ‘Aboriginal customary law’ or
‘viewsexpressed by membersof an Aboriginal community’.%®
This contravenes section 10 of the RDA by making the
evidential procedure only applicable to Aboriginal people
by, according to the advice of the Northern Territory
Solicitor-General, restricting the rights of Aboriginal people
‘compared to any other race when providing information
to a court during the sentencing process’. ” In April 2014,
the Northern Territory Government passed the Justice and
other Legislation Amendment Act 2014 (NT) to amend section
104A to give magistrates discretion to follow notice and
form procedures for the admission of cultural evidence
and has removed the requirement that relevant evidence be
received from a party to the proceeding, per section 104A(2)
of the Sentencing Act. The amendment also removed the
section 104A(1)(b) provision that extends the notice and
form requirements to the views of Aboriginal community
members about the offender or the offence, which arguably
include submissions of Community Court panel members.
Furthermore, under the amended provision, section 104A
no longer applies specifically to Aboriginal defendants. The
Attorney-General stated that the amendment ‘is designed
to alleviate any inconsistency” with the RDA by ensuring
sentencing courts ‘may receive information regarding
customary law or cultural practice’ without restriction.®®
He further noted that the amendment removed restrictions

for ‘elders participating in a community court’.%
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Irrespective of the recent amendments to section 104A,
our interpretation of the previous section 104A was that it
did not necessitate the abolition of Community Courts.”
While the former section 104A(2) required that the court
may only receive cultural information from a party to the
proceedings, avenues existed to adduce this information.”"
Assuming this is cultural information relevant to matters
other than the seriousness of the offence and thus not
caught under section 106AA of the Stronger Futures Act,
we contend that where the parties consented to cultural
information being adduced by the Community Court, the
section 104A(2) requirement is overcome. In this way, either
the defence or prosecution could have led the evidence and
not the Community Court member. Further, notice and
form requirements under s104A could have been fulfilled
where the defence or the Community Court convenor gave
the prosecution affidavits stating panel members’ views
on possible cultural matters (such as the dispensation of
Indigenous law punishment). Alternatively, section 104A
may have be satisfied if Community Court members gave
cultural evidence on oath, and the prosecution was provided
with an outline of the evidence prior to proceedings. This
would have given the prosecution an opportunity to test
any evidence of customary law or practice that may arise
in evidence.

The use of the former section 104A to undermine Community
Courts” operation reflects a lack of appreciation of these
courts’ important role in providing Indigenous communities
with a forum to contribute to the sentencing process and in
providing magistrates and judges with a fuller picture of
the subjective matters affecting the defendant and a wider
range of community-based sentencing options.”? Given
that section 104A was intended to increase the veracity of
cultural and customary law evidence,”® and not prohibit
the operation of Community Courts, the abolition of these
courts is an unnecessary setback for substantive equality.
Now that section 104A has been amended there are no
statutory hurdles to the convening of Community Courts.
However, since the passing of the amendment in April 2014,
there has been no move from either the judiciary nor the
Northern Territory Government to reinstate Community
Courts and restore one of the few avenues for Indigenous
community members to participate constructively in the
criminal justice system.
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V  The Role of Community Courts and Law and
Justice Groups in Furthering Substantive
Equality in Sentencing: Observations from
the Field

This section considers the roles of Northern Territory
Community Courts and Law and Justice Groups in
sentencing, based on our observations and work with
these groups in Lajamanu, Wurrumiyanga, Maningrida,
Yuendumu and Nhunlunbuy since 2005. We regard their
effectiveness in two respects. First, they improve sentencing
outcomes and promote ‘individualised justice’.”* By
informing the court of the subjective circumstances of the
local Indigenous offender, including their background,
role in the community, risk factors and responsiveness to
different types of sentencing orders, Indigenous sentencing
mechanisms not only further sentencing objectives but also
give rise to substantive equality. Community Courts and
Law and Justice Groups also provide more appropriate
options for sentencing dispositions for Indigenous
offenders, as well as their communities. The involvement of
the community enables the court to interrogate the nature of
community-based sentencing dispositions, such as who will
participate in a ceremony, who in the community will sign
off, and whether it involves any harm. Second, Indigenous
input into sentencing processes and decisions strengthens
Indigenous community structures and furthers social
cohesiveness. Both these functions are discussed below.

A  Achieving the Purposes of Sentencing through
Indigenous Participation

Engaging Indigenous community members in sentencing
local offenders can facilitate the realisation of sentencing
objectives. In relation to Community Courts, a stated goal
is to ‘provide more effective, meaningful and culturally
relevant sentencing options’.”® The purposes of sentencing
in the Northern Territory are to punish, rehabilitate and
deter the offender, deter the wider community, denounce
the offending, and protect the community (Senfencing Act,
section 5(1)). The matters that ajudge or magistrate must take
into account include the maximum penalty for the offence,
the nature of the offence and the harm caused by the offence,
the identity and age of the victim, the offender’s criminal
record, character, age, intellectual capacity, prospects of
rehabilitation, remorse and a wide range of aggravating
and mitigating factors.”® In determining the character of
the offender, relevant considerations are the offender’s
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criminal history, ‘the general reputation of the offender” and
‘any significant contributions made by the offender to the
community”.”” It is not only the sentence itself that can meet
the aims of sentencing, but also the sentencing process and
post-sentence circumstances.

We have observed that Indigenous people in Northern
Territory communities, particularly remote communities,
have been well positioned to help inform the court’s
understanding of factors relevant to sections 5, 6 and
6A of the Sentencing Act. Namely, they have conveyed
to the magistrate matters in relation to the reputation of
the offender, previous offending and its impact on the
Indigenous community, the defendant’s contributions to
the Indigenous community and prospects and best methods
of rehabilitation. This has enabled magistrates to frame
sentences that are condign to the particular offender and the
offence. It also furthers a recommendation of the RCIADIC,
which
defendants face before mainstream courts and calls on

recognises the disadvantage that Indigenous
courts in remote communities to ‘consult with Aboriginal
communities and organisations as to the general range of
sentences which the community considers appropriate for

offences committed’.”®

Members of Community Courts and Law and Justice
Groups have also been involved in facilitating sentences
that flow from the Community Court process. For
example, Elders have worked to ensure the offender’s good
behaviour, curfews are met, fines are paid or that there is
compliance with a community work order. In addition,
we have observed how sentences designed and overseen
by Indigenous sentencing mechanisms, such as work on
the country or participation in ceremonies, can promote
reconciliation between the offender and the community, and
the offender and the victim. In Nhulunbuy, the Community
Court tailored sentences to include public admissions of
guilt in relation to offences of family violence before 300
people, with the victim also in attendance, and living on
outstations and being counselled by senior clansmen and
women. Former Chief Magistrate Blokland noted that whilst
‘many of these orders could be made without going through
the Community Court process’, when there is ‘family or
community support for an order of the court, there is more
confidence that the orders might be complied with’.”

The capacity for Indigenous sentencing mechanisms to adopt
community sentences is particularly relevant in light of the

2012 Northern Territory Supreme Court case of R v Yakayaka
and Djambuy.2° The Supreme Court sentenced a Yolnu couple,
convicted of cannabis offences, which involved a suspended
sentence that was supervised by the Aboriginal community
(as opposed to Northern Territory Corrections).’ Northern
Territory Chief Justice Riley stated, ‘I am told he will be
under strict supervision (under Yolpu law) within the
community by community members for a significant period
and that would seem to me to be an adequate response to
any need for supervision in his circumstances’.#2 The Chief
Justice emphasised that this did not breach the sentencing
prohibition on cultural or customary law considerations
because it was not relevant to the seriousness of the offence,
but rather to the consequence of the offending behaviour.
The couple were immediately banished to an isolated “Yolnu
prison” under the supervision of Elders for eight months.
The courts” openness to such sentences speaks to the need
for Indigenous communities to be involved in advising the
court on these sentences.

Further, section 5(d) of the Sentencing Act states that
an objective of sentencing is ‘to make it clear that the
community, acting through the court, does not approve of
the sort of conduct in which the offender was involved’.
Community Courts have been effective in delivering this
message because they can convey the wrongfulness of the
offence under both Anglo-Australian law (such as aggravated
assault as a serious offence) and Indigenous law (such as
the need to honour one’s partner and skin group through
respectful behaviours). The Elders” disapproval is poignant
because of their strong role in the remote communities that
we have observed. The Elders, in the absence of the victim,
can also convey the impact on the victim while recognising
the circumstances of the offender.?®

While not all crimes have equivalent Indigenous laws,®
such as driving without a licence, Indigenous people have
expressed that adherence to Anglo-Australian law is an
important part of developing respect for both the local
Indigenous law and the introduced law.?® The Community
Courts could also recognise ancillary detriment for the
community that arose from these offences. We witnessed
community courts where defendants were being sentenced
for driving offences and the Elders spoke of the harmful
effect this has, including because it extended the period
in which the offender could not drive and therefore could
not be of assistance to community members. In other cases
involving sentencing for stealing and damaging a car, the
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Community Court panel emphasised how it had contributed
to the breakdown of relationships within the Indigenous
group. These examples derive from our observations
of real cases that enabled the Indigenous community to
convey the wrongfulness to both laws. In these cases, the
Community Court panel members censured the offender
in their language, with the effect of shaming the offenders
who would hang their head. In delivering their sentences,
the magistrates often stated that the Community Court had
helped deliver the message of the offender’s wrongfulness
more effectively than they could have done. They recognised
that Community Courts further key sentencing objectives
of denunciation, general and specific deterrence and

community protection.®

B Empowering Communities in the Justice
Process

The involvement of senior members of the local community
in the sentencing process harnesses the cultural strength
and authority of Indigenous community structures. This in
turn empowers and enforces these structures. The stated
‘community-oriented” goals of the Community Courts are to:

i Increase community participation in the administration
of the law and sentencing process in defined cases;

*  Increase community knowledge and confidence in the
sentencing process in defined cases;

*  Provide support to victims and enhance the rights and
place of victims in the sentencing process; and

*  Enhance the offender’s prospects of rehabilitation and
reparation to the community. &

From our discussions with local Community Court
members and Law and Justice Group members, it
was apparent that Elders felt more in control of the
punitive process and more aware of the issues facing
their community. This knowledge was used not only to
promote better sentencing outcomes but also to influence
the offender’'s path and shape broader community
justice initiatives. Peter Norden’s research demonstrates
the link between strong, cohesive communities and
lawful behaviour through members having a sense of
connectedness to their community.®® Patrick Dodson
notes that strengthening Indigenous cultural institutions
and authority structures can facilitate Indigenous healing
and thereby reduce substance abuse and crime.®® Vesting
Aboriginal communities with greater responsibility in
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sentencing processes and sentencing outcomes maintains
the relevance of Indigenous laws and authority structures.?
The Australian Law Reform Commission in its report on
Aboriginal Customary Laws articulated that a “considerably
greater degree of local control’ over crime problems was
needed to reduce offending in communities.?’ This includes
through community-initiated involvement in sentencing.%

Our preliminary analysis of Lajamanu court lists reveals
positive outcomes flowing from the Lajamanu Kurdiji
Law and Justice Group. There was a steady reduction in
overall offending rates from 1996 to the present. When
the Kurdiji Group took a leading role on a range of justice
matters including sentencing, there was over 50 per cent
of a decrease in overall criminal cases, including a 90
per cent decline in dishonesty offences and 55 per cent
fall in assault cases since 1996.%% By contrast, Northern
Territory imprisonment rates have increased by 72 per
cent over the past decade,® a rate higher than any other
Australian jurisdiction and more than double the national
average of 31 per cent.?® These results are not conclusive
because they are not matched with a comparable control
group or account for a wide range of variables affecting
the reporting and prosecution of crime apart from the role
of Kurdiji Group. Nonetheless, the consistent decrease in
crime in Lajamanu offers an enticement for further research
on the effectiveness of Law and Justice Groups in crime
reduction. Indeed, these statistics match our observations
that Lajamanu has become a safer community with the
operation of Kurdiji because members of the community
feel accountable to the Kurdiji and the Warlpiri authority

structures that support its practices.?®

We note that concerns were expressed about the function
of Law and Justice Groups, particularly during the period
Community Corrections convened these groups. It is
understood that during this period, reports contained
only a recommendation of the preferred disposition and
did not provide any background on the offender. It may
have been thought that in failing to provide a justification
of recommendations that the group was vulnerable to
nepotism. The lack of detail of sentencing considerations
was subsequently remedied when the Tangentyere
Council outreach officer assisted in convening the Kurdiji
in 2008 and provided extensive training on sentencing
considerations. NAAJA likewise followed suit in asking
Kurdiji members to address the relevant sentencing

considerations in its letters.



V1 Evaluations of the Effectiveness of Indigenous
Sentencing Courts

While our observations indicate the important role of
Community Courts and Law and Justice Groups in the
Northern Territory, this needs to be matched with reference
to the large number of evaluations of Australian Indigenous
sentencing courts. The evaluations of these courts across
Australia have sought to identify the extent to which they have
reduced recidivism, improved court attendance, reduced
incarceration rates and provided a culturally appropriate
and empowering process for Indigenous communities,
offenders and victims. Evaluations of Indigenous sentencing
courts have been conducted separately in relation to
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New South Wales Circle Sentencing,”” Victoria’s Koori

Courts,®® Murri Courts in Brisbane,? Western Australia’s

Aboriginal Sentencing Court of Kalgoorlie,'® Northern

Territory Community Courts'"
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and Nunga Courts in South

Australia.””* The findings reflect the unique operation and

context of each sentencing court.'®

In more recent evaluations, there has been a strong emphasis
on the effect of Indigenous sentencing courts on reducing
recidivism. We contend that this approach isolates the role of
Indigenous sentencing courts to specific deterrence alone. It
overlooks the range of functions that Indigenous courts carry
out, including promoting individualised justice, providing
a culturally appropriate process, strengthening Indigenous
communities and reducing overall crime in the Indigenous
community through general deterrence, as discussed above.
Quantitative research also overlooks the complex patterns of
offending behaviours and broad changes that the offender
undergoes which can be discerned from qualitative studies.
Nonetheless, both qualitative and quantitative studies
provide useful reference points for the development of
Indigenous sentencing mechanisms in the Northern Territory.
In the latter section of this Part, we consider how lessons from
these studies across Australia (including previously in the
Northern Territory) can be adapted to the Northern Territory
community circumstances to achieve successful outcomes.

A Northern Territory

In relation to the Northern Territory, there have been three
evaluations of Community Courts. In August 2006, a survey
of users of the Community Courts program in Darwin
and the Tiwi Islands found that 60 per cent of respondents
believed that the Community Court model increased

community participation in sentencing and enhanced the
procedures of the Court of Summary Jurisdiction. ' The role
of Elders was also seen to provide valuable assistance within
the court process, and to provide a sense of community
responsibility and accountability for the joint decisions made
by the Court.'®®

The preliminary findings of an evaluation by the Department
of Justice in relation to Nhulunbuy Community Court in
2007 indicate that re-offending rates at Community Courts
were lower than those of regular courts: a 40 per cent
recidivism rate compared to a court average of 60 per cent.'®
These findings are limited due to an insufficient control
group of like-offenders. Moreover, there were high levels
of satisfaction in the process and outcomes of the Court,
particularly the increased use of outstations for probation

where the availability of alcohol was greatly reduced.'”’

The final review of Community Courts from 2005-2012
prepared for the Northern Territory Department of Justice
found that the overall recidivism rate of participants was
51 per cent. This was only slightly lower than the average
for Indigenous offenders, being 53 per cent. The report also
found that the breach of order rates of Community Courts
participants were also much higher (30 per cent) than for
Indigenous defendants in mainstream Magistrates Courts

(11 per cent)."%®

There were several limitations that the report itself
highlighted. Firstly, the dataset was arguably too low to
demonstrate statistical significance. Secondly, the report
acknowledged that recidivism rates of participants need
to be measured against comparable controls. The report
specifically warns that ‘directly comparing a second time
offender and a sixth time offender within a re-offending
rate analysis is problematic when deriving important policy
or program assumptions’.'® It would therefore have been
preferable to compare Community Court participants’
recidivism rates with offenders facing similar charges and
with similar priors. Additionally it is appropriate to obtain
a control group at the same location where similar policing,
support networks and social pressures exist. The report failed
to identify whether the recidivism of Community Court
participants was for serious or more trivial offending. The
high rates of policing and enforcement of traffic regulations
in remote Aboriginal communities leave the recidivism rates
open to misinterpretation. A more meaningful analysis of
the recidivism figures would be to exclude minor traffic
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offences from this analysis or to only compare the recidivism
rates with offenders from that community. Likewise the
breach rates were not analysed for their seriousness nor
compared to like communities and offenders. As mentioned
above, Community Court participants were often selected
because their histories were more serious and it was felt
that intervention was particularly required. The failure to
use comparable controls therefore brings into question the
utility of this data. The report did not conduct any interviews
or surveys with defendants, victims or community panel
members and therefore was unable to properly evaluate the
goals relating to those groups, as discussed above.

B Evaluations in Other Australian Jurisdictions
(i) Quantitative Findings

As with evaluations in the Northern Territory, a number of
quantitative studies in other Australian jurisdictions indicate
that Indigenous sentencing courts have had a positive
impact on specific deterrence by reducing recidivism. These
findings have been made in relation to New South Wales

" and Murri

Circle Sentencing,'"® Victoria’s Koori Courts
Courts in Brisbane."? Fitzgerald’s research and Marchetti’s
research respectively reveal however that there are a number
of limitations to these studies, particularly their lack of an
appropriately comparable control group, their inadequate

follow up periods and their unreliable court data.""®

In order to provide a more rigorous evaluation of Circle
Sentencing in New South Wales, Fitzgerald conducted
a statistical analysis to assess whether Circle Sentencing
had reduced the frequency of offending for participants,
reduced the time period before re-offending or had reduced
the seriousness of their offending. Fitzgerald concluded
that Circle Sentencing had no effect on these indicators.
Parallel findings emerged in a similarly designed statistical
study by Morgan and Louis in relation to the former
15 Fitzgerald’s
research and Morgan and Louis” studies, did not have an

Queensland Murri  Courts. However,
appropriately comparable control group because they did
not account for local factors such as local offending rates and
rehabilitative and other social supports, notwithstanding
that they accounted for Indigenous background, nature of
the charge, criminal history, age and other relevant indicia.
In Fitzgerald’s analysis, participants who were sentenced by
a Circle in the local court areas of Brewarrina, Nowra and

Dubbo were compared with offenders from areas ‘outside
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of Sydney’.""® For Morgan and Louis, participants in Murri
Courts were compared with Indigenous offenders who did
not participate in a Murri Court under evaluation or other
locations that have a Murri Court.'” By not controlling
the study on the basis of the specific community, a range
of variables exists, including local risk factors and support
services. A properly controlled study for Indigenous
offenders would involve comparing outcomes between those
sentenced by an Indigenous court and those sentenced by a
mainstream court within the same Indigenous community.

In respect of quantitative findings on court attendance,
Morgan and Louis found that those appearing in a Murri
Court were less likely to abscond than those appearing in
a mainstream court."’® Regarding incarceration rates, they
found that defendants in the Youth Murri Court compared to
the Children’s Court were just as likely to receive a custodial
sentence, while adult offenders in Murri Courts were more
likely to be sentenced to prison than in a Magistrate’s
Court. However, when adults who were already serving a
period of prison were excluded, there was no difference in
adult imprisonment rates."’® Of the remaining offenders
who did not receive a custodial penalty, adult Murri Court
participants were more likely to receive a custodial sentence
with an immediate parole release date, a suspended
sentence and in the case of those offenders that received a
non-custodial penalty, Murri Court participants were more
likely to receive some form of community supervision and
work order.'® Morgan and Louis were unable to obtain
data on the participants who received rehabilitative orders.
While these results show some benefit for the diversion for
Indigenous offenders, a limitation of this study is that it is
not geographically contingent, as highlighted above. This
is particularly relevant here given that decisions about
sentencing orders need to be considered in the context of
services available to the particular community.

(ii)  Qualitative Findings

Qualitative studies tend to be based on observations of
Indigenous sentencing courts and interviews with court
users to gauge their perceptions of the process and outcomes.
Interviews have identified that users regarded the courts to
have a positive impact, including on reducing recidivism.
Analysis by the Cultural and Indigenous Research Centre
Australia found a common perception that Circle Sentencing
deters against reoffending and has a ‘dramatic influence
on offenders beyond reoffending’, such as in relation to
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substance abuse, employment and family relations.'?' Daly
and Proietti-Scifoni, in their study of the Nowra Circle in
New South Wales, caution against simplistic analysis of
recidivism in quantitative studies, given the multiple factors
informing desistance or persistence of offending. The authors
considered five factors relevant to reoffending: substance
abuse, age, family relations, a changed identity, and hope
for the future.””® They found that reoffending following
participation in the Nowra Circle depended on a complex
set of issues, including attitudes to prison, willingness to
stop using illegal substances and to drink more responsibly
and their age (with older offenders more likely to desist).'?
Daly and Proietti-Scifoni argue that desistance is a process,
rather than a ‘single event’ or a response to a single fix."?*
Overall, Nowra defendants were positive about the Circle’s
informality, open information sharing, change in white-
Indigenous power relations, meaningful and constructive

censuring processes and its outcomes.'?

In relation to victims, it has been found that a greater degree
of victims’ participation in the Indigenous sentencing court
process assisted in their healing.'?® Marchetti’s study of
Indigenous sentencing courts in New South Wales and
Queensland, based on observations and semi-structured
interviews, found that gendered power imbalances in family
violence cases were reduced, although not eradicated. '*’ The
reduction was due to the capacity of victims to talk about
issues and tell their story but also the presence of Elders
and the capacity of these courts to shame the offender in a
culturally appropriate way."? The role of Elders or Respected
Persons and the culturally appropriate nature of the process
generated accountability between offenders, victims and the

wider community.'?

From interview data, it has been found that defendants
before Indigenous sentencing courts regard the sentence
with greater gravity because they perceived it as fair and
appropriate.”® Magistrates also felt better positioned to
impose a sentence that reflected the needs of the offender and
community following community discussion and disclosure
of issues.”™ Interviews conducted by Morgan and Louis
found that Murri Courts were more likely than mainstream
courts to reintegrate the offender into their community by
(re)establishing relationships between the offender and
respected members of the community." More broadly,
studies have found that Indigenous sentencing courts have
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empowered Indigenous communities. Communities

felt a sense of ownership over the process and cultural
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understanding was promoted between court workers and

Indigenous communities."*

Defendants have identified a number of drawbacks arising
from participation in Indigenous sentencing mechanisms. For
example, in interviews conducted with defendants sentenced
in the Nowra Circle, one defendant felt that the Elders were
unfairly ‘ganging up” on him, although generally defendants
regarded Elders as tough but encouraging and supportive.'®®
Another defendant remarked that the presence of the
prosecution took over and hindered an open discussion.’®
Others commented on the lack of information available
about the process and the lack of post-Circle follow-up and
support.™ Finally, the Circle did not ‘work’ for defendants
when, in the occasional case, they did not know the Elders
and consider them to be Aunties and Uncles.™ In relation
to New South Wales Circle Sentencing and Queensland’s

former Murri Courts, Marchetti'3® 140

and Morgan and Louis
identify that the effectiveness of Community Courts is
compromised in the absence of culturally appropriate
rehabilitation programs and services in the local community

and custodial settings.

C Looking Backwards and Moving Forward in
Northern Territory Indigenous Sentencing
Courts

A number of useful observations and lessons emerge

from research on Indigenous sentencing courts in

various Australian jurisdictions. These correlate with
our observations of Community Courts in Warlpiri, Tiwi
and Yolpu communities. Given the Government’s recent
amendments to section 104A of the Sentencing Act, which
could have the effect of reinstating Community Courts,
these are important considerations to help frame community
involvement in sentencing. However, while the discussion
in this section offers some useful guideposts for the
development of policies and processes around Community
Courts, Indigenous court participation needs to come from
within the specific Indigenous community and be adapted to
its needs and the conditions of the Northern Territory.

First, the success of the Community Courts is crucially
dependent on local ownership of the process and local
endorsement of its cultural appropriateness. For remote
communities, this includes that Indigenous sentencing
courts are closely connected with the community justice
framework.”" By being embedded in the community
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justice structure, Community Courts avoid legitimising

142 and can

the sentencing orders of mainstream courts
effectively convey community justice concerns. Blagg notes
that Indigenous-based justice mechanisms are successful
where they are locally driven and integrated with Indigenous
law and governance instruments.'® In Central Australia,
the Community Courts were closely linked to the Law
and Justice Groups, which, as we observed, strengthened
the role of the Court and enabled defendants and victims
to have appropriate support following their appearance
in the Indigenous sentencing court. This meant that their
court appearance did not represent an isolated event but
had ongoing relevance to their behaviour and healing.
Additionally, Community Court members could look beyond
the individual criminal act and examine ways of preventing
similar behaviour in the community. This extends the current
criminal justice system’s focus on criminal behaviour to a
focus on crime prevention.

Second, the qualitative studies also reveal the importance
of court members having a connection with the offender
and his or her family."* In Northern Territory Aboriginal
communities, their relatively small size and cohesiveness
made them fertile ground for engaging defendants. The
intimate knowledge that the panel have of the defendant
assisted the court in painting a fuller picture of the
defendant’s circumstances as well as increased the impact
of the Community Court’s shaming of the defendant. While
Law and Justice Groups provide an avenue for sentencing
input, they are unable to fill the void of Community
Courts. This is because their advice is communicated to
the magistrate and they cannot censure the defendant. By
contrast, Community Court members can speak freely, and
in language, to offenders for whom they are familiar. The
offender can therefore appreciate how the punishment flows
from the reprobation of their community.

The selection of appropriate people, according to the
particular offender and offence, to sit on Community Courts
is a third consideration.’ In the Northern Territory this
requires that the people selected for panels have appropriate
relationships to the defendants and are not in jeopardy
of breaching avoidance relationships. In relation to the
Nhulunbuy Community Court, former Chief Magistrate
Blokland observed that ‘it would be unheard of for a Yolpu
person to be present, sit or speak in a setting where their
own law or gurutu (kinship) did not permit’."® When
Community Courts operated, the selection of their panels
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was made in consultation with corrections officers, local
Elders and with the consent of the parties. Commentator
Bob Gosford described Yuendumu Community Court as
bringing together ‘respected community members and the
defendant’s family and kinship group’.'¥” Appropriateness
also depends on the role of the panel members in the
community. The authority of Community Courts is enforced
when members are engaged in broader community justice
strategies and perform roles as Indigenous law custodians.
We observed in Yuendumu that very senior law people were
engaged in the process, such as Peggy Nampijimpa Brown
and Harry Jakamarra Nelson. These women and men were
involved in a range of justice initiatives, such as in relation
to reducing petrol sniffing'*®
had leading roles on Yuendumu Council. In relation to the

and dispute resolution, and

Nhulunbuy Community Court, two of the Respected Persons
involved in its establishment and who sat on its panel were
made Justices of the Peace. For these people, Ms Raymattja
Marika and Mr Barnambi Wunungmurra, they were given

‘a sense of acknowledgment under both systems of law’."%

Fourth, the participation of Indigenous sentencing court
members requires support and commitment to the process
by the magistrate or judge.'®® The judicial officer is the
final arbiter on who constitutes the Community Court
and whether the court operates for a particular hearing
or altogether. We observed that magistrates had greater
confidence in the process where the panel members were
respected and law-abiding. Marchetti and Ransley claim
that cultural awareness training of judicial officers, as well
as other court participants (prosecutors, defence lawyers
and court staff), is necessary for their effective engagement
with the process.’®! The training needs to be complemented
with guidance on "how to use this awareness to transform

practices involving Indigenous people’."®?

Afifthlessonis that Indigenous sentencing courts are effective
where they can advise on a broad range of sentencing orders
that are relevant to the community.'® The New South Wales
Aboriginal Justice Advisory Council identified the value of
Circle Sentencing in adopting more appropriate, holistic and
workable solutions and sentencing orders, and its capacity
for collective responsibility in implementing sentencing
outcomes.” In the Northern Territory, Indigenous people
have the potential to be involved in a range of sentencing
outcomes that conform with the legislation, including
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supervising community-styled orders such as exile ™ and

participation in a ceremony or a work camp. Aside from
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Indigenous law-related orders, Indigenous courts should
have the capacity to order participation in local programs
and activities that can form part of sentencing conditions.
This requires that community-based sanctions in the form
of rehabilitative programs, such as drink driving programs,
are adequately resourced. In remote Northern Territory
communities, there are currently very few rehabilitative
services (such as drug, alcohol or mental services) or

community corrections officers to supervise defendants.'®

VIl Conclusion

Sentencing is a process premised on individualised justice.
Without the full set of information on the offender, the
impact of the offence and the effect of sentencing options,
it is impossible to give meaning to this concept. In order
to ascertain information for Aboriginal defendants in
Northern Territory Aboriginal communities and afford
them substantive equality there is a need for community
participation in sentencing. This can be realised through
reinstating Community Courts following the amendments
to section 104A of the Sentencing Act 1995 (NT), as well as
by drawing on the lessons from Australian Indigenous
courts. Our observations of Community Courts testify to the
importance of community ownership over the process, links
between the Community Courts and other community-based
justice mechanisms, the selection of appropriate Respected
Persons, responsive magistrates and the availability of
a range of well-resourced community-based sentencing
options.

By contrast, the previous prohibition of Community Courts
through a narrow interpretation of the former s 104A of the
Sentencing Act and the former Northern Territory National
Emergency Response Act were both racially discriminatory
and denied individualised justice to Northern Territory
Aboriginal people. The amendments to the Sentencing Act
mean that Community Courts can now comply with the
requirements of section 104A, leaving no statutory bar to
the re-establishment of Community Courts. Furthermore,
we have argued that the limited ban on cultural evidence
under the Northern Territory National Emergency Response Act,
section 91 (now section 16AA of the Crimes Act (Cth)) need
not preclude the operation of Community Courts because
they deliberate on a range of matters and not exclusively
on the narrow issue of whether culture or customary law
mitigate or aggravate the objective seriousness of an offence
which the legislation targets.

94

The failure to reinstate Community Courts privileges a
notion of formal equality that normalises Anglo-Australian
cultures and denies Northern Territory Aboriginal people
a conduit for the expression of their community views.
Community Courts bring into sharp relief the whiteness of
formal equality and the strides that can be made in achieving
substantive equality in the sentencing of Indigenous
defendants. The work of Community Courts, alongside
Law and Justice Groups, draws on Indigenous strengths
and reinforces the role of Indigenous justice structures in
communities. This enables Northern Territory Aboriginal
communities to work towards crime prevention and develop
meaningful relationships with the justice system that redress
postcolonial inequalities.
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