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I  Introduction

In 1997 the National Inquiry into the Separation of 
Aboriginal and Torres Strait Islander Children from Their 
Families (‘National Inquiry’) released its report Bringing 
Them Home (‘BTH’).1 The National Inquiry found that almost 

government policies which enabled the removal of children 
from their families on the basis of their Indigeneity.2 About a 
third of BTH addresses contemporary removals under child 
welfare, juvenile justice and family law. The National Inquiry 
found that human rights based law and policy reforms must 
be implemented to ensure that Indigenous families and 

removal of their children because of their ethnicity.

The National Inquiry’s recommendations recognised that 
the forced removal of children was part of a more extensive 
colonial project which dispossessed many Indigenous 
peoples of their country and culture. Within Bringing Them 
Home Indigenous child welfare is grounded in an historical 
understanding of colonialism, and its recommendations 
are founded in a human rights law and policy framework 
for transferring control from government departments to 
Indigenous agencies and communities. The implementation 
of these principles, as discussed below, has been stymied by 
bureaucratic and political resistance to the relinquishment 
of power. Their implementation is premised on and 
requires a depth of change across and within political and 
departmental infrastructures. BTH’s recommendations for 
radical reform generated debate and law reform within 

implementing changes which challenge established and 
historically entrenched bureaucratic and political structures 

this legislation into practice. This article argues that 
neoliberal political values, which have ascended in the two 
decades following the National Inquiry, further undercut 
and are incompatible with the meaning and purpose of the 
National Inquiry’s child welfare recommendations and the 
associated advocacy and subsequent law reform.3 While 
there are and remain deep impediments to implementation 
of the National Inquiry’s recommendations within a 
liberal political paradigm, with the transition to neoliberal 
political values the framework and foundations of the BTH 
recommendations are undercut.

There is an extensive literature on neoliberalism.4 For the 

rationality which extends liberal market economic values, as 
opposed to liberal political values, into the centre of politics. 
Within a neoliberal polity the political and social spheres 
are dominated by a commitment to developing market-
ready individuals and policies which facilitate ‘free’ market 
success, with other spheres of value largely relegated to 
lifestyle choices. The moral engine of neoliberalism is a 
belief in ‘personal responsibility’ which in this context 
means individuals looking after their own needs and 
ambitions. Within this framework the over-representation of 
Indigenous children in Australian child welfare systems is 
framed as largely the result of personal moral failings rather 
than systemic inequality founded in historic experiences. 
There is a prevalent discourse within government debates 
and popular media which frames Indigenous families 
and communities as ‘dysfunctional’, ‘pathological ‘and 
in need of intervention to ‘normalise’ their lives.5 This 
has been responded to through policies which encourage 
‘personal responsibility’ and punish welfare dependence. 
Neoliberalism is distinct from classic economic liberalism in 



(2015/2016)  19(1)  A ILR 47

that the state plays a role in creating ‘free market’ economic 
conditions. It is distinct from liberal political values as the 
core political commitment is to the market rather than classic 
liberal democratic values such as equality and the rule of 
law. These distinct neoliberal values are seen in the child 
welfare sphere in the high level of government intervention 
and expenditure directed at Indigenous communities which 
aims to modify Indigenous peoples’ values and behaviour 
while at the same time reducing funding and transferring 
responsibility for services to the non-government sector.6

Bringing Them Home’s 
recommendations with respect to contemporary child welfare; 
second, the conceptualisation of a human rights framework 
for exercising jurisdiction with respect to Indigenous child 
welfare post the National Inquiry; third, the manner and 
extent to which the child welfare recommendations from 
the National Inquiry have been implemented with particular 
reference to very recent reforms which emphasise early 
permanent placement of children in out-of-home care; 
fourth, a brief review of two other major Australian reform 
programs which claim to address Indigenous child welfare, 
the Cape York Family Responsibility Commission and NT 
Intervention, which are embedded in neoliberal values; and 

with progressing the BTH human rights agenda in a political 
environment which embraces neoliberal values. 

II  Bringing Them Home 

There is barely an Indigenous family in Australia who has not 
been impacted by Australian Government polices to remove 
children from their families and assimilate them into non-
Indigenous Australian society.7 The impacts are psychological 
and physical. They are pervasive. Consultations with 
Aboriginal and Torres Strait Islander parents and families 
relating to their current parenting needs and practices, 
and with respect to risks and strengths experienced in the 
raising of their children, consistently raise the themes of 
intergenerational loss and the need for healing.8

The National Inquiry found that the policy and practices of 
forced removals deprived children of their liberty, deprived 
families of their parental rights, involved abuses of power, 
breaches of guardianship duties and constituted a gross 
violation of human rights.9 Children frequently experienced 
cruelty and abuse in the institutions and homes to which they 
were taken. It was common for children to be malnourished 

and hungry, cold and without adequate clothing or 
appropriate shelter, brutally punished and sexually abused, 

10 Some of 

the National Inquiry include unresolved grief and trauma, 
behavioural problems including violence and substance 
abuse, loss of parenting skills, loss of cultural and community 
connection, depression and mental illness.11 These factors, 
together with poor socio-economic circumstances, which 
are also a legacy of past colonial policies, contribute to the 
circumstances which underlie contemporary contact with 
child welfare departments.12 The National Inquiry also 

 contemporary 
child welfare departments are also imbued with historical 

families.13

culturally appropriate services to Aboriginal and Torres 
Strait Islander families.

The National Inquiry made numerous recommendations 
with respect to reparations for past removals.14 The Inquiry 
recommended with respect to non-repetition that national 
child welfare legislation with respect to Indigenous 
children be negotiated and adopted between Australian 
governments and key Indigenous organisations such as the 
peak Indigenous children’s organisation the Secretariat of 
National Aboriginal and Torres Strait Islander Child Welfare 
(‘SNAICC’); that this legislation enables binding agreements 
to be made between governments and communities and that 
Indigenous people have the opportunity to participate fully 

43). This recommendation provides that agreements would 
allow for the transfer of responsibility and control for 
Indigenous children’s welfare to Indigenous organisations to 
the extent that communities have the capacity and desire to 
take responsibility for child welfare. It is also recognised that 
adequate funding and resources must be provided to support 
the measures adopted by communities and that the human 
rights of Aboriginal and Torres Strait Islander children 
must be protected regardless of whether an Aboriginal 
and Torres Strait Islander or non-Indigenous organisation 
or a government department is involved with the child. 
These recommendations are innovative and contrast with 
dominant conceptualisations of human rights as individual 
and regulatory.15 They frame Indigenous children’s rights 
as collective and political and complement other National 
Inquiry child welfare recommendations which address the 
child’s individual rights.
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Other child welfare recommendations made by the National 
Inquiry include: that minimum standards legislation for 
the treatment of all Aboriginal and Torres Strait Islander 
children and young people be negotiated by the Council of 
Australian Governments (‘COAG’) and peak Aboriginal and 
Torres Strait Islander organisations (Recommendation 44) 

the best interests of the child (Recommendation 46).16 The 
inquiry also recommended that requirements be established 
for consultation with accredited Aboriginal and Torres 
Strait Islander organisations (Recommendation 49). This 
recommendation recognises that a process needs to be in place 
both for identifying relevant organisations to consult with 
and for the consultation process to ensure that it is thorough 
and in good faith. The inquiry recommended that decision 
makers ascertain if children are Aboriginal or Torres Strait 

organisation (Recommendation 49). This recommendation 
was made in recognition of the fact that many children were 
and continue to have contact with child welfare departments 

cultural needs.17

While an Aboriginal and Torres Strait Islander child 
placement principle had been recognised in a number of 
jurisdictions prior to the National Inquiry, the placement 
of children in out-of-home care is the most severe child 
welfare intervention and usually takes place after a welfare 
department has already had considerable contact with the 
family. The importance of consultation and participation 
at all stages of contact with a child is recognised in the 
recommendation that accredited Aboriginal and Torres Strait 
Islander organisations be consulted at each stage of decision 
making with respect to the child (Recommendation 49). 
The inquiry also recommended that legislative recognition 
be given to the Aboriginal and Torres Strait Islander Child 
Placement Principle, including the order of priority for the 
placement of children and that, wherever possible, their 
ongoing contact with their Indigenous family is ensured 
(Recommendation 51).

III  Conceptualising Human Rights and BTH’s 
Recommendations

this framing on justice advocacy is the subject of much 
contestation.18 A powerful element of the recommendations 

from Bringing Them Home is the manner in which the 
collective and political interest of Indigenous communities in 
caring for their children is framed. This framing grew out of 
Indigenous advocacy at an international and national level, 
in particular the advocacy of the peak Australian Indigenous 
children’s organisation SNAICC.19 The aim of much child 
welfare advocacy after Bringing Them Home has focused 
on the transfer of jurisdiction, or aspects of jurisdiction, 
from child welfare departments to Indigenous children’s 
organisations.20

While redemptive aspects of a rights framework have 
been mobilised by Indigenous children’s organisations, 
the genealogical critiques of human rights niggle below 
the surface. Some of these critiques include: the colonial 
and Eurocentric origins of human rights;21 the paradoxical 
nexus between human rights and ‘free markets’ and the way 
human rights often reiterate ongoing poverty through the 
apparently neutral frame of economic development;22 the 
reiteration of hierarchical and racially charged dichotomies 
around the saved and saviours;23 inequality in the space 
and form that Indigenous peoples’ participate in human 
rights forums;24

and enforcement of rights and the ubiquitous contingency 
of rights language.25 Although these critiques are more 
powerful and searching with respect to the dominant 
conception of human rights as individual and universal, the 
issues which they raise are evident in the failure almost 20 
years post the National Inquiry to translate adequately a 
human rights framework for Indigenous child welfare into 

of the above mentioned critiques, which contribute to 
understanding the limitations of translating human rights 
aspirations into outcomes, the main focus of this paper is 
on the cultural and political barriers to implementing the 
contemporary child welfare recommendations from BTH 
and how the values which underpin the recommendations 
are undercut by bourgeoning neoliberal values. 

Human rights are most commonly conceptualised as universal 

of them being human.26 While this conception of universal 
rights has considerable political and ethical leverage, it is 
one which preferences dominant western values more than 
alternative conceptions.27 An alternative conceptualisation 
is of human rights as the space of contestation between 
universal human rights ideals and their particular political 
manifestation.28 Within this conception human rights are not 
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static standards, but rather a political space within which 
the meaning of rights and distribution of political power (ie, 
aspects of self-determination) are contested and created.

While both conceptions are and have been enlisted by 
Indigenous children’s advocates in Australia, there has 

alternative conception. This is seen in the framing of 
Indigenous children’s rights with respect to the right to self-
determination and then advocating for the translation of 
this right into domestic legislation which recognises cultural 
safety, community identity and the incremental transfer of 
jurisdiction to Indigenous children’s organisations - albeit in 
the form of delegated authority.29

There are paradoxes, but also many strategic, practical and 
political reasons for recourse to international human rights 
law. The right to self-determination within child welfare is 
predicated on recognition of the unjust colonial acquisition 
of absolute sovereignty and the need for redistribution.30 The 
preference for framing child welfare rights in terms of the 
exercise of jurisdiction and self-determination rather than 
universal standards is because this both takes rights claims 

assumption of sovereignty—and enables recognition of plural 
cultural and political values. Within the child welfare space 

through legislation which enabled the state to assume 
control over Indigenous children.31 ‘Protection Legislation’ 
enacted racially discriminatory powers which enabled state 

and to place them in institutions and non-Indigenous 
homes.32 The exercise of self-determination with respect to 
child welfare has encompassed Indigenous people formally, 
through rights within child welfare legislation, regaining 
some control over their children through principles, such 
as the Aboriginal and Torres Strait Islander child placement 
principle and their right to participate in decision making 
with respect to Indigenous children who have contact with 
child welfare systems. However, these legal rights have never 

term aspiration of many Indigenous children’s advocates has 
been to Indigenise child welfare.

In addition to claiming rights with respect to jurisdiction or 
shared decision making, Indigenous organisations have also 
used human rights strategically to provide a political forum 
to contest claims when domestic avenues for challenge 

have been foreclosed, which they often are and historically 
have been, for Indigenous peoples in Australia. The failure 
to adequately implement the recommendations of the 
National Inquiry with respect to contemporary Indigenous 
child welfare have, for example, been commented on by the 

periodic reports on compliance with the Convention on the 
Rights of the Child.33 Human rights have also been used to 
claim and publicise breaches of established international 
principles such as equality and non-discrimination and in 
this way draw upon universal moral conceptions of rights.

The human rights promise has not been adequately realised 
for Indigenous children and this raises the question of 
whether more than rights advocacy is needed or if rights 
advocacy needs to dig deeper to respond to the inequality 
and injustice which contemporary neo-liberal politics, in 
the wake of colonialism, generates and perpetuates for 
Indigenous children, families and communities. The failure 
of human rights reforms is evident in the statistics outlined 

groups such as Grandmas against Removals and SNAICC’s 

Indigenous child welfare. Observations made by people such 
as Aunty Hazel, from Grandmas against Removals, echo the 
comments made by Indigenous organisations to the National 
Inquiry nearly 20 years prior: ‘I’m not saying there’s no need 
for these services, but you’ve got to work with the families 
to deal with this issue, not rip them apart’.34 Submissions 
from Indigenous organisations to the National Inquiry 
acknowledged that there were serious issues with respect to 
Indigenous children’s welfare and well-being that need to 
be addressed yet not a single submission believed that child 
welfare departments were helping.35

IV  Child Welfare Reform Following the National 
Inquiry

A  Over Representation of Indigenous Children in 
Out-of-Home Care

The statistics of child welfare which are outlined below 
demonstrate the failure to translate the human rights 
aspirations expressed in BTH into practice.36 In 2013-14, 
Aboriginal and Torres Strait Islander children were 9.2 times 
more likely to be in out-of-home care than non-Indigenous 
children in Australia.37 As of 30 June 2014, 43,009 children 
were in out-of-home care and 14,991 of these children were 
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Indigenous. That means more than one in three children in 
out-of-home care (34.9 per cent) are Indigenous though they 
make up only an estimated 4.2 per cent of all Australian 
children and young people according to the Australian 
Bureau of Statistics. These statistics under-estimate the 
over-representation of Indigenous children as a result of a 
failure to identify all Indigenous children in the raw data.38 
For young children, the rate disparity is even higher, with 
Indigenous children aged 1–4 years being 11 times more 
likely than non-Indigenous children to be in out-of-home 
care at 30 June 2014.39

This disparity has been growing since 2000. The graph 
below illustrates the increasing disparity between the rate 
of placement of Indigenous compared to non-Indigenous 
children in out-of-home care between 2011 and 2015.

If an Aboriginal child is to be placed in out-of-home care, 
legislation in each jurisdiction prescribes an order of 
placement.40 The placement principle is an acknowledgment 
of the importance of Indigenous culture and family connection 
for Indigenous children and also recognises the destructive 
impact which the history of Protection and Assimilation 
policies has had on Indigenous peoples. In each jurisdiction 

the Aboriginal and Torres Strait Islander child placement 
principle has had a similar descending order of placement 
for children who need to be placed in out-of-home care. The 

family or kinship group, the second preference with his or 
her local community, and the third preference with another 
Indigenous family in the area. If this order of preference is 
not practicable or in the best interests of the child, then he or 
she will be placed with a non-Indigenous family.

Children in out-of-home care are most likely to be 
placed with relatives or kin and this is particularly so for 
Indigenous children (67 per cent). However, we do not 
have clear data with respect to Indigenous children placed 
with non-Indigenous kin or consistent national guidelines 
for implementing the placement principle. There are 
many accounts of departmental failure to locate suitable 
Indigenous kin through the department’s lack of community 
connection and their failure to liaise with or adequately 
fund Indigenous out-of-home care organisations to make 
and support placements. Further, as outlined below, the 
recent enactment of permanency planning legislation across 
all Australian jurisdictions undermines the placement 
principle, and associated legislative rights, which aim to 

Figure 1. Rate of Indigenous and non-Indigenous children in out-of-home care by state and territory in Australia, as at 30 June 2014. 
Source: AIHW Child Protection Australia 2013–14 Table 5.4, page 51.
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support Indigenous children to grow up in their Indigenous 
families and communities.

B  Law Reform Post-Bringing Them Home

The legal reforms to child welfare legislation post-Bringing 
Them Home have never matched the aspiration within Bringing 
Them Home to decolonise child welfare. The National Inquiry 
concluded with respect to contemporary child welfare:

For many Indigenous communities the welfare of children 
is inextricably tied to the wellbeing of the community and 
its control over its destiny. Their experience of ‘the welfare’ 
has been overwhelmingly one of cultural domination and 

provide accessible services. Past and current legislative and 
administrative policies, together with bureaucratic structures 
and mainstream cultural presumptions create a matrix 
of ‘welfare’ which cannot be reformed by departmental 
policy alone. If welfare services are to address Indigenous 
children’s needs, they need to be completely overhauled.41

A focus of Australian Indigenous children’s organisations 
advocacy after the National Inquiry has been on self-

determination, equality and cultural security for children.42 
This has resulted in incremental law reform which provides 
for Indigenous children’s organisations and in some 
jurisdictions families’ participation in decision making. 
The scope of both the power, which is usually delegated, 
and the reach of responsibility exercised by Indigenous 

Child welfare is the responsibility of states and territories. 

Indigenous peoples’ participation in child welfare decision-
making, there was a trend after the National Inquiry, across 
jurisdictions, to legally recognise aspects of Indigenous 
peoples’ responsibility for and authority with respect to 
their children’s well-being. However, child welfare reforms 
since 2013, which focus on the early permanent placement 
of children in out-of-home care and have been propagated 
within a broader neoliberal policy context, challenge the 
precepts of self-determination and community control 
which underpin the National Inquiry’s child welfare 
recommendations. Indigenous children’s organisations and 
communities are facing the dual impediments of failure to 
implement rights which are accorded to Indigenous families 
and organisations within the legislation and reforms which 

Figure 2 The rate per 1000 from of Indigenous compared to non- Indigenous children in out –of- home in Australia from 2011 to 2015. 
This table uses data from AIHW Child Protection Australia 2013–14 Table A45.4, page 111.
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prioritise the early placement of children in out-of-home 
care over other values which are used to determine the best 
interests of the child. 

Child welfare reforms which recognise Indigenous culture 
and participatory rights have extended the Aboriginal 
and Torres Strait Islander child placement principle to 
preference not only culturally appropriate placements 
in out-of-home care but also to transfer delegated 
responsibility for aspects of child welfare from departments 
to Indigenous organisations. Advocacy around cultural 
care and the right to self-determination has created a legal 
space for claims with respect to Aboriginal participation 
in all spheres of child welfare decision making from early 
intervention, to participation in child welfare processes 

making and placement in out-of-home care if necessary. For 
example, in all states and territories legislation requires that 
Indigenous organisations, and in some jurisdictions also 

involve Aboriginal children and in some jurisdictions, must 
be consulted about all other decisions.43 In four jurisdictions 
(Queensland, South Australia, Victoria and Western 

or designating of Aboriginal and Torres Strait Islander 
organisations, which has formalised their role in decision 

Victorian Aboriginal Child Care Agency (‘VACCA’) have 
developed into large organisations, which are respected 
by all stakeholders in child welfare, including government 
departments and non-Indigenous NGOs. Three jurisdictions 

self-determination.

Despite these legislative reforms, principles of self-
determination and participation have largely in practice been 
ignored. For example, in NSW Indigenous families, kinship 
groups, representative organisations and communities have 
a right to participate in decision making by means approved 
by the Minister.44

participation have been put in place. A frequent complaint 
is that Aboriginal people are inadequately consulted with 

not heard in the Children’s Court, and that the placement 
principle is applied without consulting relevant family and 
community members, leading to a loss of children from 
Aboriginal families and communities. Further, we continue 
to hear stories not only of failure to implement participatory 

rights, but also of arbitrary, discriminatory and unfair 
conduct by child welfare departments.45

The responsibility for Aboriginal children in out-of-
home care in NSW is being transferred to Aboriginal 
organisations. However, this transfer is taking place in the 
context of permanency planning legislation which requires 
a permanent placement of children with a carer other than 
their parents after 6 months for children under 2 and after 
12 months for older children, if restoration is not possible 
within this time frame. Frequently, the support which is 
necessary to enable parents to address the issues necessary 
for restoration is not available in the time periods prescribed 
and the time periods even with support are inadequate 
to address deep set issues such as: homelessness, drug 
dependency and family violence which are often associated 
with child protection interventions. There is a dissonance 
between the recognition of wrongs to children who were 
removed under prior government policies because of their 
Indigeneity and the lack of understanding or support for the 
intergenerational impacts of these experiences, such as drug 
and alcohol addiction, which are part of the lives of many 
contemporary child welfare clients.

In Victoria, VACCA provides a range of services including 
Laikdja, the Aboriginal Child Specialist Advice Support 
Service (‘ACSASS’) which provides advice and contributes 
to the case planning and decision making for all Aboriginal 
and Torres Strait Islander children who have contact with 
child protection services in Victoria. ACSASS is involved 

child to involvement in compliance with the placement 
principle if the child needs to be placed in out-of-home care. 

to be substantially performed; the advice sought has often 

adequate weight; the agency has not had the capacity to 
participate in court proceedings; and the larger number of 
Aboriginal children in out-of-home care are looked after by 
non-Aboriginal agencies.

The delegation of responsibility to Aboriginal children’s 
organisations such as VACCA, within an established 
bureaucratic matrix which has been resistant to relinquishing 
power, and particularly resistant to changing entrenched 
practice, has made the transformation of practice by 

not only had inadequate resources to develop culturally 
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based service delivery, but have had to develop their capacity 
with the impediment of layers of culturally inappropriate 
tools for the protection of children such as the Looking After 
Children (‘LAC’) documentation for monitoring children 
in out-of-home care’s development.46 For human rights 

to be substantive change at a bureaucratic/service delivery 

the underlying causes of neglect and abuse. However, 

2016 - which is welcomed - takes place within the context 
of permanency planning legislation which mandates that 
children be placed permanently in out-of-home care, if 
restoration is not possible after a cumulative period of 12 
months out-of-home, with an extension to a maximum of 24 
months in exceptional circumstances.47

Similar early permanency planning reforms have been 
implemented in all Australian jurisdictions.48 Permanency 
planning will have a disproportionate impact on 
Indigenous children because they are already seriously 
over represented in the out-of-home care system and prior 
to implementation of these reforms have remained in out-

children.49 The likely outcome is many breaches with respect 
to cultural care planning and the placement of complex 
and high needs children in less than ideal homes to comply 
with statutory time frames. The breakdown of many of 
these ‘permanent’ placements is likely partly because the 

which place stress on the placements, partly because carers 
will be taken because they are available rather than for 
their match with the child, and partly because supports 
such as respite care will no longer be available. A second 
and more problematic scenario is that less than ideal 
permanent placements could be made, with the loss of 
departmental oversight, and children and young people 
could face further abuse in their ‘permanent’ placement. 
Even where these adverse outcomes do not eventuate, the 
court does not oversee ongoing contact arrangements with 

of family connection.

With the implementation of short time frames before 
permanent removal the requirements for cultural care 
planning for children in out-of-home care has been 
strengthened in some jurisdictions. For example, the 
Children, Youth and Families Act 2005 (Vic) requires that 

the Secretary to the Victorian Department of Human 
Services must prepare and monitor the implementation of 
‘a cultural plan for each Aboriginal child placed in out-of-
home care under a guardianship to the Secretary order’.50 
Amendments to the Act have extended this requirement 
from March 2016 to all children in out-of-home care, 
and not just those on guardianship orders.51 The Act also 
provides that the Court cannot make a permanent care 
order for an Aboriginal child unless it has received a report 
from an Aboriginal organisation recommending the order 
and a cultural care plan has been prepared for the child.52

However, cultural recognition requires more than cultural 
care plans. It requires support for communities to look after 
their own children. There is considerable anxiety amongst 
Indigenous child welfare advocates and organisations 
about the impact which permanency reforms will have. 
Concerns include the lack of resources to support parents 
within the prescribed time frames, the lack of available 
carers to look after the increased number of children who 
will be placed in permanent out-of-home care and the 
lack of support or oversight with respect to vulnerable 
children who are placed in permanent care arrangements 
including guardianship and adoption. The short time 
frames for permanent out-of-home care placements 

culturally appropriate placements, and further inadequate 
resourcing to support children and young people who 
are placed in out-of-home care, suggests that what has to 
date been inadequate implementation of the placement 
principle, could become an unprecedented loss of 
Indigenous children from their families and communities. 
The legislative reforms around early permanent placement 
of children in out-of-home care in all jurisdictions cut 
directly across the core aim of reforms post-National 
Inquiry: to return control of Indigenous children back to 
their Indigenous families.53

Bureaucracies have powerful histories and internal 
imperatives which require more than legislative reform 
to transform. The legislative reforms around participation 
and cultural care which have been implemented have been 
incremental, partial and are routinely breached. Further, 
the more recent transfers of responsibility for out-of-home 
care, and other aspects of departmental responsibility, 
to Indigenous organisations, in jurisdictions such as 
NSW and Victoria, are taking place within a political 
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and individualisation of responsibility. Whilst permanency 

their carers, it provides a way of exiting children from out-
of-home care, which cost $2.2 billion nationally in 2013-
2014.54 It is also a way of rapidly reducing the alarming 
out-of-home care statistics. The preference in legislation 
for adoption and then permanent long term placement is 
a way of privatising responsibility for some of the nation’s 
most vulnerable children. (In some jurisdictions, such as 

political environment there is a blurring of the distinction 
between aspirations for self-determination and delegation 
of responsibility through contractual arrangements. The 
former empowers Indigenous peoples and is founded 

responsibility, within a framework which at large retains 
the political, social and economic status quo, without 
adequate resourcing, and is bound by state child welfare 
laws and regulations. Such delegations of responsibility 

welfare clients from government to Aboriginal, and other 
non-government agencies, without addressing the systemic 
and historical factors which underpin child welfare needs.

The problem with transferring responsibility without 
adequate resources or authority is evident in Canada, where 
much fuller delegation of child welfare responsibilities to 
First Nations Caring Societies has taken place. First Nations 
Caring Societies are funded to provide departmental child 
welfare services to First Nations children on reserves with 
a funding formula which incentivises removal of children 
and which is inadequate to enable compliance with 
the Provincial and Territory legislation with which the 
agencies are required to comply.55 The First Nations Child 
and Family Caring Society of Canada and Assembly of First 

claiming inequality in funding of First Nations children’ 
services on reserves. Canada challenged this claim on 
technical grounds, delaying a substantive hearing of the 
evidence with 8 appeals. The Canadian Human Rights 
Tribunal found for the applicants on January 2016. At the 
time of writing, the Tribunal had received submissions 
with respect to implementation of its recommendations, 
which require immediate change to the funding formula 
to enable Caring societies to deliver culturally-based and 
equitable child welfare services.

C  Poverty and Child Welfare

The majority of Aboriginal and Torres Strait Islander 
children are removed because of neglect which is closely 
associated with poverty. For example, in 2013-2014, 41 per 

for neglect compared with 22 per cent for non-Indigenous 
children.56 Structural inequalities, which underlie and 
perpetuate poverty, are prevalent in most Aboriginal 
and Torres Strait Islander communities and inequality in 
Australia is increasing.57

Child welfare law and practice operates within a broader 
BTH 

and Indigenous advocacy has framed child welfare as a 
community well-being issue this is all but negated within 
the contemporary child protection framework. The largest 
budgetary expenditure on child welfare remains for out-of-
home care. A reduction in this expenditure is being addressed 
with the law reform referred to above through exiting 
children permanently out of the system rather than dealing 
with the underlying inequality which has driven neglect. 
Parents are focused on individually through, for example, 
parenting contracts and parenting plans, which require 

resources are frequently not available, not culturally suitable, 
and referrals often take as long as the time frame provided 
before children are permanently removed. Looking after 
children while living in poverty makes all the challenging 
aspects of raising children, and particularly responding 

example, undertaking parenting courses while homeless, 
addressing addiction whilst struggling to put food on the 
table, protecting children from domestic violence whilst 
having no alternative accommodation, are all scenarios 
which Aboriginal parents, usually single mothers, subject to 
child welfare interventions routinely face.

While time frames for permanent removal are reducing, and 
responsibility for the ongoing welfare of the most vulnerable 
children is being privatised through contract arrangements 
with non-government agencies and to individuals through 
guardianship and adoption, the services to support 
Aboriginal families and communities are being cut. It is these 
services, in conjunction with early intervention and family 
support, which are needed to enable families to look after 

took half a billion dollars out of Indigenous services prior 
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to the 2016 budget and this was not restored in the 2016 
Turnbull/Morrison budget.58These are the very services 
which parents and families rely on to protect their rights, such 
as legal representation in care and protection proceedings, 
housing to provide a safe home for children and young 
people, and support for victims of domestic violence. Policies 
which combine austerity, such as restrictions on sole parent 
pensions, with punitive measures such as cashless welfare 
cards, impact particularly severely on Aboriginal and Torres 
Strait Islander women and children. This is because they are 
more likely to be subject to these measures because of where 
they live, their over representation in child welfare systems, 
discrimination and inequality. Further, the centralised and 
bureaucratised bidding process for funding advantages 
large non-Indigenous organisations with expertise in writing 
grants rather than targeting needs and prioritising service 

service to Indigenous communities.

While the residue of cultural acknowledgement remains 
within child welfare legislation and rhetoric, the super 
structure of reduced expenditure, privatisation, and 
individualisation of cultural care and well-being, create an 
environment which challenges the intent of BTH human 
rights principles such as the right to self-determination 
and cultural recognition, through transfer of child welfare 
responsibility to Indigenous children’s communities and 

responding to poverty, and the ongoing legacy of colonialism, 
which is intertwined with contemporary child welfare 
experiences, with the early removal of children rather than 
as BTH recommended through reparation as outlined above. 

communities, the twentieth anniversary of Bringing Them 
Home in 2017, will be commemorated with law and policy 
reform which will enable the greatest removal of Indigenous 
children from their families since Bringing Them Home was 
released and sets the foundation for the next apology.

D  The Rhetoric of Blame

Uncoupled from their historical foundations, the structural 
inequalities experienced by Indigenous peoples, which are 
founded in colonialism, poverty and historical disadvantage, 

neoliberal child welfare law reform, policy and rhetoric. 
There is therefore not only a failure to implement Indigenous 
organisations and families’ legislative rights to participate in 

child welfare decision making, but also a loss of commitment 

agendas and related moral values and populist rhetoric. This 
retreat from recognition of rights is being experienced within 
a broader ascent to neoliberalism. It is characterised with 
respect to Indigenous children and young people by debates 
which re-emphasise private and individual over public and 
collective responsibility and integration and assimilation 
over principles of self-determination and pluralism. With 
these changes there is a related loss of understanding of 
contemporary child welfare in an historical context and 
as part of the ongoing impacts of colonial policies, such as 
Protection and Assimilation policies, which underpinned the 

their families.

Instead Indigenous child welfare is framed in a temporal 
present as a question of personal responsibility. Responsibility 
for systemic and structural inequalities - endemic poverty, 
lack of educational and employment opportunity, poor health 
outcomes - is reassigned to personal failings. This view is 

argue that the Indigenous child placement principle is a form 
of exceptionalism which is denying Indigenous children the 

close the gap through retention of a ‘separatist regime’.59 This 
type of argument repositions the placement principle from 
a commitment to Indigenous communities retaining control 
over their children to a moral and policy failing. Preferencing 
placement with Indigenous families, in Sammut’s argument, 
denies equality to Indigenous children. The interaction 
between commentary such as Sammut’s and populist rhetoric 
is seen, for example, in the presentation of these ideas by shock 
jock Alan Jones. Jones claimed on radio 2GB that ‘we need 
another stolen generation’.60 This provocation was made in 
response to a caller who complained about the minutes silence 
to commemorate the stolen generations and a traditional 
Aboriginal dance performed at an Indigenous NRL All Stars 
match. Jones described Aboriginal parents who have their 
children removed as ‘on top of the world with drugs and 
alcohol’. Within the neoliberal moral framework of ‘personal 
responsibility’, policies which support Indigenous families 
and communities to look after their children, such as the 
Indigenous child placement principle, together with historical 
understandings of the colonial foundations for systemic 
inequality within Indigenous communities, are minimised or 
erased from the picture.
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is a twofold assault on restitution through non-repetition. 
First, it transfers responsibility from the perpetrators of 
harm to the victims for ongoing consequences of the human 

rather than as a collective right to self-determination. These 
changes in framing of responsibility are manifested in the 
underfunding of Indigenous children’s services;61 pressure 
towards mainstreaming of services;62 the movement of 
children from their communities to regional centres;63 
punitive responses to poverty;64 less historical and more 
overtly paternalistic and morally charged framing of 
Indigenous children and young people’s welfare within 
populist media;65 the trend away from family reunion and 
towards early permanency planning and placement of 
children in out-of-home care;66 higher rates of Indigenous 
children and families coming into contact with child welfare 
agencies;67

treatment of Indigenous families both as victims and as 
perpetrators of neglect or abuse. This reframing of child 
welfare policy is more overtly evident in Australian law 
reform and policy programs such as the Northern Territory 
Intervention, the Cape York Families Responsibility 
Commission, and their successors.

V  Cape York Families Responsibility Commission 
and NT Intervention

The NT Intervention/Stronger Futures and the Cape York 
Families Responsibility Commission are also both major 
legislative and policy programs in Australia which expressly 
claim to address Indigenous children’ safety, but are 
separate from child welfare systems. They overtly embody 
neoliberal values with their aim to punish and discipline 
Indigenous peoples into the moral ethos of individualism, 

The Cape York Welfare Reform (‘CYWR’), which is closely 
associated with a prominent Aboriginal activist Noel 
Pearson’s publication ‘From Hand out to Hand up’,68 aims 
to transform four Cape York communities by engineering 

people into the ‘real economy’. The program ties social 
security to behavioural expectations in the areas of child 
welfare, education, housing and employment with the 
central mechanism for implementing this change being the 
Family Responsibilities Commission (‘FRC’). The premise 

of this program is that there is a nexus between ‘passive 
welfare’ and ‘dysfunction’ in communities and this can be 
addressed through transitioning people into the market 
economy. As Rogowski notes with respect to neoliberal 

to children and families, the emphasis has become one of 
changing their behaviours and life styles so they become 
“responsible” citizens’.69 

The NT intervention, which subsequently changed names to 
Stronger Future, was implemented ostensibly in response to 
a crisis in child sexual abuse in Aboriginal communities in 
the Northern Territory in 2007. The NTER is controversial 
and in contrast to the recommendations made by Bringing 
Them Home with respect to contemporary child welfare or the 

 report, which purportedly catalysed 
the Intervention, because it rejects child welfare responses 
based on human rights principles, in particular principles 
of self-determination. There are many parallels between the 

Australian army to enter and ‘secure’ prescribed Aboriginal 

for interventions in international humanitarian crises. 
The ‘crises’ in child sexual abuse within communities was 
focused on to the exclusion of what produced it, the people 

what would proceed it.70

The NT intervention, like the Cape York experiment which 
preceded it, but on a much larger scale, aims to transform and 
‘save’ NT Indigenous people through conditional welfare. In 

framed as a product of their own moral failings rather than 
the ongoing legacy of historical wrongs. In both programs, 
the way to address the harms is through development. Both 
programs are framed in terms of a moral responsibility to 
assist where an emergency exists and vulnerable people 
need protection or where poverty underpins a deprivation 
of social and economic rights, yet like in the international 
sphere of humanitarian intervention, few authoritative 
juridical foundations were or are available for negotiating this 
jurisdiction to intervene.71 The lack of juridical foundations 
for shared authority between Indigenous peoples and 
intervening governments/authorities raises issues with 
respect to the source, extent and manner in which this 
‘duty’ has and is being discharged and whether the interests 
and values of the Indigenous peoples, in whose name the 
intervention is taking place, are in fact being served.
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By 2012, the Federal government had prepared 98 reports 
and held seven parliamentary inquiries examining the 

data on its impacts.72 The most comprehensive assessment 

Castan Centre for Human rights at Monash University. 

measures: employment and economic development (3/10), 
education 5/10, health and life expectancy (4/10), safer 
communities (4/10) and lowering incarceration levels 
(0/10).73 Indigenous peoples in the NT make up 86 per cent 
of the adult prison population and 96.9 per cent of young 
people in detention. There has been a dramatic increase 
in self-harm and suicide in communities. The NT has the 
highest rate in Australia of Aboriginal children placed in 
non-Aboriginal out-of-home care.74

The BasicsCard, which quarantines 50–80 per cent of 
the recipient’s money, is one of the headline features 
of the Intervention. It purports to prevent irresponsible 

drugs, by requiring recipients to spend their money at 
government prescribed stores on items that are allowed. 
While drug and alcohol misuse are a problems in many 
communities, addiction is a complex issue that requires 
solutions, which have an evidence base to demonstrate 
that they work and which target the underlying causes. 

75 Recipients 
report feeling stigmatised when using the card: users often 
cannot check their balance; have to purchase at designated 
stores and as such cannot take advantage of discounts at 
other stores; cannot purchase food or other basics when 
they need to travel for cultural or health reasons as many 
Indigenous recipients who live in remote or rural areas 
often do; and cannot move to seek employment or for safety 
reasons such as to escape domestic violence.76 The adverse 
impacts of the BasicsCard on Indigenous recipients in terms 
of employment, safety from family violence, health and 
freedom of movement have been documented.77 Punitive 
approaches to disadvantage, such as Stronger Futures 
and cashless welfare, are in sharp contrast to the human 
rights approach advocated for in much of the research 
and literature nationally and internationally with respect 
to Indigenous child welfare. Stronger Futures echoes the 
paternalism of the protectionist period, which has left 
a legacy of harm and loss, and which, paradoxically, is 
associated with contemporary child protection issues.

VI  Conclusion: The Conflict between the BTH 
Rights Agenda and Neoliberal Values

There are three major impediments to child welfare reforms 

the legislation which provides for Indigenous ‘families’ 
and ‘organisations’ participation in their children’s welfare 
and well-being. Legislative provisions which provide for 
Indigenous participation are routinely breached. While there 
has been a lack of commitment to implement principles of 
self-determination, these were post-Bringing Them Home 
theoretically and in principal regarded by government, 
non-government and community stake holders as the most 
appropriate way of addressing Indigenous children’s welfare 
and well-being. The second impediment is the values shift 
away from the underlying principle of Indigenous peoples’ 
control through the right to self-determination which 
underpinned the National Inquiry’s recommendations and 
which informed the legislative reforms referred to above. 
This change in ideas and associated policy is part of a 

resources, services and support for Indigenous communities 
and framing inequality as a product of personal failing.78 The 
third factor is the failure to address systemic poverty and 
inequality. This factor relates to the above mentioned factors 
in that it is exacerbated by cuts to services and resources.

The recommendations from Bringing Them Home, which 
were based on principles of self-determination, envisaged 
the sharing of political responsibility for Indigenous child 
welfare, within a framework which addressed systemic social 
and economic inequality. The BTH principles of plurality and 
equality have been distorted into programs of privatisation 

child welfare programs to under-resourced Indigenous 
agencies and reducing the number and cost of children in 
out-of-home care through exiting children from the system 
into early permanent placements. While the Indigenous 
child welfare sector has, for more than two decades, been 
infused with human rights understanding, this awakening 
is confronted by a neoliberal counter discourse associated 
with individual blame and detached from historical and 
contemporary colonial experiences.

Much of the opportunity and hope which delegated 
jurisdiction based on BTH principles sparked, is being 
diluted by over-riding impacts of neoliberal regulation 
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of child welfare, related punitive social welfare reforms 

timely to question whether we can mobilise the political 

both the failure to translate Indigenous children’s rights into 
practice, and the neoliberal erosion of a commitment to these 
rights, or whether we need to think about supplementary 
or alternative strategies and responses to re-commit to 
reparation through non-repetition as recommended by BTH.
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