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HUMAN RIGHTS - ALTERNATIVE PROPOSAL BY MR. JUSTICE STAPLES.*

Australian Conciliation and Arbitration Commission

Chambers.
Law Courts Building 

Queens Square 
Sydney, 2000

29 July 1983.

The Honourable R.J.L. Hawke, A.C. M.P., 
Prime Minister,
Parliament House, i
CANBERRA. A.C.T. 2600

Dear Prime Minister,
Legislating to Uphold Human Rights

In 1977-78, at the invitation of the government of the day, I 
went to North America and Europe to study how other countries 
arranged in their laws and practices for the protection of human rights.
There are some basic standards of behaviour long since settled 
in the matter of human rights and many of these have been made 
the subject of international agreements, as in the declarations 
made in the United Nations General Assembly and in other bodies 
constituted by international agreement as, for example, under 
the Council of Europe.
There are three fundamental problems about legislating for human 
rights.
The first relates to the choice of ideas, and to the choice of 
language to express those ideas. An expression of values in such 
an exercise may well lead to the adoption of language that excuses 
a multitude of sins, or avoids particularity of meaning.
The second difficulty relates to the enforcement of the values 
adopted with a view to giving adequate relief to a victim. Promises 
made internationally to accord relief are affected by laws of 
procedure and of substantial right available to a wronged citizen in 
his domestic legal tribunals. The domestic institutions invariably 
used to carry out international obligation are not always already 
provided with appropriate remedies, yet it is generally desirable 
that they not be by-passed.
The third difficulty arises out of the fact that the concept of 
human rights is intimately related to the exercise of official 
power. Everyone has a view as to what ought and what ought not to 
be declared to be a "human right". Officials tend to have very 
strong views on such matters, and officials tend to make the laws.

*[This is the text of a proposal by Mr. Justice Staples, Deputy 
President of the Australian Conciliation and Arbitration Commission 
for Australian legislation in the field of human rights. As 
Mr. Justice Staples explains in his letter to the Prime Minister, 
he prefers an amended version of the European model 3
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My best suggestion of a course for the Parliament to take is that 
it should turn away from the system declared at the United Nations 
in New York and that it should adopt the standards of the Council 
of Europe enforced at Strasbourg. In doing so, it should confine 
its laws to matters touching the affairs of the Commonwealth 
only and avoid matters arising under the ordinary authority of 
the States.
In 1979, I gave to the Attorney General of the day my draft of 
a "Rights and Freedoms Act". This draft puts forward the substance 
of the European Convention on Human Rights. I take the view 
that in this field of great controversy Australia ought at least 
not to fall short of Western Europe.
There is a singular advantage in this approach. We would almost 
automatically bring into our law the rulings on the Convention 
made by the European Court of Human Rights. There is a ready-made 
body of jurisprudence settled by this court of all democratic 
Europe now freely available for our guidance.
Permit me to advise you that my draft does not adopt the whole of 
the substance of the European Convention. I have made a number of 
very important omissions - although they are much of a kind.
I have done this in aid of curtailing official power and of 
enhancing the immunity of individual citizens from oppression 
by those who act in the name of the state. I explained the reasons 
for these omissions on 3 August 1979 in a speech to the N.S.W. 
Council for Civil Liberties, a copy of which, I believe, is in 
the Parliamentary Library.
In that speech I also suggested h means of creating a counterpart 
here of the European Commission of Human Rights and the European 
Court of Human Rights in the event that some or all of the States 
here in Australia were minded to join together in an exercise 
which has already united such old enemies as Germany, France and 
the United Kingdom, to say nothing of Austria and Italy.
My draft seeks to approximate that European achievement. The 
whole scheme is aimed at abating the controversy that an earlier 
Commonwealth Bill generated. It would be odd, indeed, if our 
Commonwealth Parliament refused to go as far as Europe has done 
in this matter.
I propose to take the liberty, in due course, of circulating this 
letter and the draft bill to each member of the Parliament.

Yours faithfully,

J.F. Staples, 
DEPUTY PRESIDENT.
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