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THE AUSTRALIAN - INDONESIA AGREEMENT ON A JOINT
DEVELOPMENT ZONE FOR THE TIMOR GAP*

JOINT MINISTERIAL STATEMENT
BY SENATOR GARETH EVANS, MINISTER FOR FOQREIGN AFFAIRS AND
TRADE OF AUSTRALIA, AND MR ALI ALATAS, MINISTER FOR FOREIGN
AFFAIRS OF THE REPUBLIC OF INDQNESIA

CONCLUSION OQF NEGOTATIONS
ON THE ZONE OF COQPERATIQON BETWEEN AUSTRALIA AND INDONESIA

1. The Minister for Foreign Affairs and Trade of
Australia and the Minister for Foreign Affairs of the
Republic of Indonesia welcomed the result of the Fourteenth
Meeting of Senior Officials of Indonesia and Australia on
the delimitation of continental shelf boundaries between
the two countries, held in Canberra on 26-27 October 1989.
The two Ministers recalled their Joint Statement of 256
October 1988 in which they expressed their desire that a
.comprehensive agreement be concluded within one year for a
Zone of Cooperation in an Area Between the Indonesian
Province of East Timor and Northern Australia (Timor Gap).
They noted with satisfaction that agreement had now been
reached between officials on the text of a Treaty and its
Annexes, in particular a Petroleum Mining Code for Area A
of the Zone of Cooperation, a Model Production Sharing

Contract and a Taxation Code.

*[This topic was the subject of an address by Mr Alan Brown
First Assistant Secretary International Organisations and Legal
Division Department of Foreign Affairs and Trade on Friday 2 March,
1990, at a seminar offered by the Law Council of Australia,
International Law Section, Public International Law Committee at the
law offices of Phillips Fox, Sydney]
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2. The two Ministers announced their Governments’
acceptance of the said results of the Meeting of the Senior
Officials. They agreed to take appropriate steps in
accordance with their respective constitutional
requirements for signature and ratification of the Treaty

as soon as poésible,
3. The two Ministers noted that:

(1) The Zone of Cooperation will be delineated in
the northern side by a simplified bathymetric
axis line, in the southern side by the 200

nautical mile line measured from the Indonesian
archipelagic baselines, and in the eastern side
and western side by equidistance 1lines. The
establishment of the Zone and its delineation

shall not prejudice the respective positions of
the two Governments on a permanent continental
shelf delimitation in the area and shall not in
any wéy be construed as affecting the respective
sovereign rights claimed by each country in the
area covered by the Zone of Cooperation. The
joint efforts to reach agreement on the
delimitation of the continental shelf boundaries

between the two countries will continue.

(ii) The Zone of Cooperation comprises three
component areas, namely Areas A, B and C as 1in
the attached sketch map. A joint development
regime will apply in Area A and there will be
established a Ministerial Council and a Joint
Authority. In Area B the relevant Australian
legqal regime will apply, and in Area C the
relevant Indonesian 1legal regime will apply,
subject to a regime of sharing in tax returns
and a process of notification and consultation
between the two Governments on petroleum

activities in each of the two areas.
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(iii) The Treaty and its Annexes elaborate principles,
rules and regulations governing all aspects of
activities in the Zone of Cooperation such as
the functions of the Ministerial Council, the
structure and functions of the Joint Authority,
the application of customs, m_igration and
quarantine laws, employment, criminal
jurisdiction, taxation, production sharing
formula, settlement of disputes, the term of the
Treaty, the locations of the Head Office and the
Office of the Joint Authority.

4, The Minister for Foreign Affairs and Trade of
Australia and the Minister for Foreign Affairs of the
Republic of Indonesia reaffirmed their conviction that the
Treaty will constitute an important milestone in
cooperation between the two countries and will contribute

significantly to the strengthening of bilateral relations.

Canberra, 27 October 1989




[1990] AUSTRALIAN INTERNATIONAL LAW NEWS

43

27 Qctober 1989

JOINT STATEMENT BY SENATOR GARETH EVANS, MINISTER FOR
FOREIGN AFFAIRS AND TRADE, AND SENATOR PETER COOK,
MINISTER FOR RESOURCES

FINAL AGREEMENT REACHED ON TIMOR GAP COOPERATION TREATY

The Timor Gap Treaty, agreement on the terms of which was
reached today, will be the most substantial bilateral
agreement concluded in the forty year history of our

relations with Indonesia.

It embodies the approach to our relations, stressed in
Senator Evans's first meeting with 1Indonesian Foreign
Minister Alatas a year ago, that the time had come to go
beyond preoccupation with the  atmospherics of our
relationship, and to concentrate on the practical business
of developing areas of mutual interest and mutual profit

between Australia and Indonesia.

The Treaty negotiations have been driven by our shared
economic objective to discover significant quantities of
oil. But the process of developing together this unique
and complex regime has involved an exercise in practical
cooperation involving not only petroleum exploration and
exploitation, but fiscal administration, customs,
migration and quarantine, search and rescue, environmental
protection and pollution control, criminal jurisdiction,
employment regulation, scientific research and health and

safety regulations.

The whole area of the Zone of Cooperation is almost 61,000
square kilometres (not much less than the whole area -
67,800 sgq kms - of Tasmania). A map of the Zone is at
Attachment A.
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A Ministerial Council will be established to oversee the
operation of the Treaty, and in particular, the
exploration for and exploitation of petroleum resources in
Area A, which is the area of joint development. Senator
Cook and Mr Ginandjar, the Indonesian Minister for Mines
and Energy, will be the responsible Ministers in regard to

the petroleum operations.

The day-to-day administration of petroieum operations in
Area A will be the responsibility of a Joint Authority
which will report directly to the Ministerial Council.
The Joint Authority is expected to be established in 1990,
and will comprise an equal - number of persons from
Australia and Indonesia. Details of the essential
functions of the administrative, mining, taxation and

legal regimes to apply in Area A are at Attachment B.

The new agreement has a ten year history. Negotiations
with Indonesia for delimitation of a seabed boundary, in
the "Timor Gap" area that was not delimited by agreements
reached in 1971-2, were opened in February 1979, but it
became clear after several rounds of talks that it would
be difficult to reconcile the two countries' competing

claims.

Both governments subsequently began exploring the
possibility of a provisional "joint development" regime,
to operate pending final agreement on the precise
boundary, and in 1985 agreement in principle was reached
to this effect.

Detailéd talks on how a joint regime area might be defined
took place when Senator Evans visited 1Indonesia as
Minister for Resources and Energy in June 1985, and 1in
December of that year when the then Indonesian Foreign
Minister, Dr Mochtar, visited Australia.
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Following further officials' discussions, progress was
accelerated when, on Senator Evans's first visit to
Indonesia as Minister for Foreign Affairs and Trade in
October 1988, he and Indonesian Foreign Minister Ali
Alatas announced endorsement in principle of the three
area "Zone of Cooperation" proposal and expressed the
desire that a detailed agreement built around it should be

concluded within a year.

That year is now up, and the timetable has been met.: Over
the last 12 months there has been an intense series of
consultations between the two countries'  negotiating
teams, with Senator Cook making two visits to Indonesia to

discuss progress with Minister Ginandjar.

It is hoped that the Treaty itself will be signed by

Ministers Evans and Alatas at a ceremony in December.

The agreement embodies, 1in a real and practical way, the
strong mutual political will that now exists between
Australia and 1Indonesia to work together as friends,

neighbours and economic partners.

Canberra
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AREA A OF THE ZONE OF COOPERATIOR

Background

The basic principle of the Treaty is that Australia
and Indonesia will share equally in the benefits
flowing from the exploration for and exploitstion of
petroleum resources in Area A,

. Area A is the area of joint developnment where the
control of petroleum opecrations will be exercised by a
Ministerial Council and a Joint Authority on behalf of
Austrelia ond the Republic of Indonesia. Petroleum
operations in Area A will be carried out through
production sharing contracts entered into between the
Joint Authority and petroleum exploration companiaes.

Administrative Reqime

The Ministerial Council will have overall
responsibility for petroleum operations in Area A. It
will take 8ll the major decisions, such as approving
production sharing contracts, and will control the
ectivities of the Joint Authority.

The Joint Authority will be responsible for the
day-to-day control of petroleum operations in Area A
including the release of exploration acreage, entering
into production sharing contracts, approving secismic
surveys and the drilling of wells, agreeing project
developments, exercising control over the safety and
environmental aspects of petroleum operations and
distributing to each country 50% of the proceeds of
the Authority's share of petroleum production from

contracts,
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Tne Joint Authority will have {ts head office in
Jakarta and an office in Darwin, The Darwin office
will contain the Technical Directorate which will be
rasponsible for controlling exploration, development
and production operations in Area A,

The Joint Authority will be self-funding from contract
application ana contract service fees, Both
Governments will provide initial leoan funds to
establish the Authority. ‘

in

The petroleum mining code contained in the Treaty and
the provisions of the production sharing contracts
will provide the administrative and legal framework
for contractors to explors for and, in the event of a
discovery., to produce petroleum.

Contracts will be awarded by a work program bidding
system with the principal criteria being the amount
and qu3lity of the exploration progrem offered in the
bid. 1In addition, the Joint Authority will assess the
financial and technical capsbility of spplicants to
ensure they are able to comply with the contract angd
the petroleum miring code, including the necessary
environmental and safety requiremsnts.

While contracts will have a term of thirty yoesrs, a
contractor may terminate the contract if no discovery
has been made in the first six years. Alternatively,
contractors may exercise an option to request
extension of the contract term to ten years. 1If no
discovery is made after ten years, a contract is
sutomatically terminated,
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It a discovery has been m3de but not appraised by the
end of ten years, the contract term will be extended.
1t proouction is still continuing after thirty years,
3 contrsct may be extended beyond the thirtieth year
and in the case of a natural gas project, the contract
torm will automatically extond to the term of gas

sales contracts.

Safety and snvironmantal protection will be dsalt with
through regulations which will set standards
equivalent to tbose now applying offshore Australia.

. haring F ]

The basic principle of the production sharing contract
is that the Joint Authority owns all petroleum and, on
behalf of the two countries, enters into contracts
with companies to explore for and produce petroleun.

In return, companies will receive 8 share of the

petroleum produced.

The first step in the sharing process designates 10%
ot any production as “rirst Tranche Petroleum". This
percentage will increase to 20% after the fifth yoesr
of production., The First Tranche Petroleum will be
shared between the Joint Authority and the contractor
in accordance with the sharing ratios given below. 1In
offoct this means that, for crude o0il production, &
royalty of between 5% and 7% will be paid to the Joint
Authority during the first five yesrs of production.

After the First Tranche Petroleum has been calculateq,
contractors will be allowed to recover Investment
Credits rfor exploration and capital costs equal to the
quantity of petroleum production equivalent to 127% of
the exploration and capital costs incurred in each

calendar yesx.
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In sddition, ocontractors will be able to {immedistely
recover all exploration end operating costs, and
deprecistion of cepitel costs., Deprecistion is
calculated on a 20% straight line basis.

In any year in which production is insufficient to
alliow full recovery of investment credits and costs
the remaindar may be carrled forward and recovered in

future years.

After the recovery of Investment Credits and all
costs, the remaining quantity of crude 04l production
is shared according to the following fornula:

Production Rate Joint Authority Share
0 - 50,000 bpd 50%
50,000 ~ 150,000 bpd 60%
150,000 bpd + 70%

Tre Joint Authority will receive a 50% sﬁare of
nstural gas production irreepective of ﬁroduction
rates, after recovery of Investment Credits and all
COosts.

im

Both countries will apply their tax legislation to
Area A, but in such a way as to ensure that only So0%
of income and 50% of expenditures will be taken into

account by each country.

For individuals working in Area A, rules will apply so
that residents of Australia will bs subject to
Australian taxes and residents of Indonesia will be
subject to Indonesian taxss.




[1990] AUSTRALIAN INTERNATIONAL LAW NEWS

51

Employment and Other Mattgersg

It is intended that contractors will give pretference
to the employment of nationals or permanent residents
of Australia and Indonesia. The terms and conditions
of that employment, including occupational héa]th and
safety, will be no less favourable than those 3pplying
to comparable categories of employment in both
Australias snd Indonesia.

. Criminal law will be applied on the basis of the
nationality or permanent residency of the person.

Under the provisions of the Treaty, Australia snd
Indonesia may apply their respective customs,
migration and quarantine laws to individuals,
equipment and goods entering their tarritories from
Area A or leeving thelr territories for Area A.
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