
Part 1 : Is the law 
enforceable in the courts? 

'Every [legislative] provision has its ultimate sanction somewhere." 

I n a recent ABC Boyer lecture,education 
was appropriately described as'an im- 
portant sourceof social capitaY.2 While 
the fundamental importance ofeduca- 

tion for the community is unquestioned, 
education ofthe community is more prob- 
lematic.Nevertheless,it isagrowingconcern 
of policy makers and decision makers 
throughout society, and involves topics as 
diverse as companion animals;3protection 
of the environment4and appropriate useof 
resources? the workplace6; communi- 
cations7; privacf; accident prevention? 
drugsloand public health'l; the rightsofthe 
incompetentl2, thedisabledl3andothers to 
be free from discriminationl4; voting'5; 
ethical public administration'6; films and 
multimedial7; and tenancy agreements.18 

In emergency management, the focus of 
thisarticle, thedesirabilityofcommunityor 
publiceducation'9is widely acceptedas an 
articleof faith20. Indeed, the need for edu- 
cating the public is pressed most strongly: 
'ifwe will not educate those whocan use the 
relevant knowledge that is available, it will 
become increasingly more difficult to 
prevent,to prepare for, to respond to,and to 
recover from the disasters of the futureY 

But why, in the emergency management 
area,is community education necessary? It 
is said that emergency measures are most 
often takenat thelocal level, and sometimes 
emergency organisations can play only a 
secondary role.22 Regular emergency ser- 
vices cannot be available to deal withevery 
emergency.23 Education in the emergency 
area works by instillingresponsibilitywhich 
in principle leads to progressive commit- 
ment to injury reduction.24 Education and 
participatory democracy are related too.To 
theextent that educationgivescitizens the 
feeling that they have a'stake'in community 
emergency management, it may also in- 
crease their propensity to comply with 
advice and guidance from emergency 
managers.25 Finally, a comparative advan- 
tageof education is that,although it involves 
costs in terms of money, time and effort,it 
is claimed to be relatively less costly than 
most other counter-disaster measures 
which could beattempted26. 
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There is another,quite different,and less 
noticed reason why community education 
is or ought to be regarded as axiomatic in 
the emergency area: legislation makes it 
part ofthe role ofemergency management. 
This two-part articleaccordingly examines 
the significance and adequacy oflegislation 
providing for or indeed requiring commun- 
ity education in the emergency area27. Part 
One focuses on the legal effects of the 
provisions.The first section is contextual.It 
elaborates on the reasons why community 
education is such adifticult policy area. The 
second section describes the legislation. It 

identifies the matters withwhich the relevant 
legislative provisionsin thevarious Stateand 
Territory legislation are concerned and 
constructs a legislative model which is, on 
tbewhole, typical ofthe legislation. Thethird 
section examines what (if any) effects in law 
the provisions have or can have, such as 
whether theadministrationofa program of 
community education could lead to liability 
for breach of statutory duty. 

But the significance of the legislation 
cannot be judged by their effects in law 
a1one.A~ one theorist has put it,weought to 
consider the function of 'law as exhor- 
tation'28. Part Two considers this function 
in detail. The first section of this Part 
considers the political effects that the pro- 
visions have or could have. In the second 
section the article considers alternative 
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is general emergency legislation hut no 
explicit reference tocommunity education. 
In the Australian Capital Territory, there is 
nogeneral emergency statute. But in these 
last three jurisdictions there is hush fire 
legislation providing for community edu- 
cation in similar terms to that provided in 
the general emergency statutes applying 
elsewhere. 

Typically, the level of regulation is rela- 
tively low with few if any procedures 
specified.0nestrikingexception (whichmay 
not be unique) comes from the Northern 
Territory where the Fire and Emergency 
Regulations 1996 provides a very detailed 
schemeofcommunity education in relation 
to fire matters. The legislation imposes a 
duty on the owner or occupier of certain 
buildings ('prescribed buildings') to ensure 
that all persons who work in the building 
are'given instruction on measures for the 
protection of persons in the building from 
tire and fire related emergencies'(regulation 
1 l(3)). Thelegislationgoes further by: 

specifying the matters which must be 
governed by the instruction 
incorporating a particular Australian 
Standard recommended or adoptedby the 
Standards Association of Australia - specifying the period ofthe instruction 
specifying the procedures for recording 
the instruction 
providing for enforcement, including 
provision for inspection and a penalty (reg 
20). 
~ " t  this legislation is exceptional in the 

current context because the duties are not 
cast on emergency management hut on a 
range ofpersons who own or occupy certain 
buildings in a public or private capacity. 

Although the legislative provision for 
community education by emergency man- 
agement is generally very brief, there are 
some significant differences. The legislation 
is now compared along the following lines: 

upon whom the function of education is 
cast 
whether the scope of the activity 
commanded or conferred is wide or 
narrow 
whether education is a statutory duty of 
the relevant agency, or merely a function 
or power of the agency 
whether the educational activity is res- 
tricted by reference to stated purposes 
whether the persons to he educated are 
named and, ifso, how they are referred to 
whether the education is to be,or may be, 
provided by another organisation 
whether there is express political control - whether outsideconsultation is required 
or expressly permitted 
whether community education must be 
rrportedoninanannualprtto Parliament 

- whether acts or omissions are immunised 
from civil liability - whether the legislation provides for de- 
tailed rules to be made by the Executive. 

Upon whom the 
function of education is cast 
The function of community education is 
cast upona range ofpersons and bodies. In 
some legislation it is the emergencyauth- 
ority570rits chiefofficer58. In others it is an 
advisory or planningbody59.Exceptionally, 
as already mentioned, it is the owner or 
occupier of prescribed buildings60. 

Scope of the activity 
Much of the legislation applies to com- 
munityed~cationgeneraUy6~. For example, 
section 14(1) of the (Queensland) State 
Counter-Disaster Organisation Act 1975 
provides, among other things, that the 
functions of the State Emergency Service 
are:'to educate and train members of the 
public. . . with respect to counterdisaster 
purposes'. 

This provision must be read with section 
15 which states that the Director 'shall 
arrange counterdisaster education and 
advisory programs and disseminate infor- 
mation'. 

Other legislation focuses more narrowly 
on particular educational proces~es.6~ For 
instance, section 15(2)(k) of the (NSW) 
State Emergency and Rescue Management 
Act 1989 confers on the State Emergency 
Management Committee the following 
function: 'to produce and disseminate 
educational material on established emer- 
gency management policies and proce- 
dures' 

Powers or duties 
There is no unanimity as to whether com- 
munityeducation ought to beexpressed as 
merely a statutory function or power,or,on 
the other hand, as a statutory duty. While 
regimes in New South Wales, Queensland, 
Tasmania,Western Australiaand theNorth- 
ern Territory are hacked up by statutory 
duties63, mere powers or  functions are 
conferred in New South Wales, Victoria, 
South Australia and the Australian Capital 
Territory64. 

Statement of purposes 
Thelegislation in many ofthe jurisdictions 
includes some general reference to the 
purposes. For example, the Tasmanian 
legislation refers to education for 'counter- 
disaster purposes', and 'counter-disaster'is 
generally defined as'the planning,organisa- 
tion, co-ordination, and implementation of 
measures that are necessary or desirable to 
prevent, minimise, or overcome the effects 
ofa disaster upon members ofthe public or 
any property in the State .. (65. But there is 

nospecificstatement ofthe purposes ofthe 
educational programs,etc. 

Who is to be educated 
The legislation varies in specifying the 
intended audience. Some refer to 'public 
education' or 'members of the 
Others opt for 'the community' or 'com- 
munity education'67. But some do not refer 
to theaudiencespecifically68. 

Whether the education can be 
provided by a third party 
Whilemost ofthe provisionsspeakofadiiect 
relationship with the ultimateaudience, in 
at least two jurisdictions the education is 
mediated. In Victoria, the State Emergency 
Service's function is to assist municipal 
councils69. Under the New South Wales 
Rural Fires Act, the immediate audience of 
the education are members of the NSW 
Rural Fires Service70,0r the NSW Rural Fire 
Service Commissioner7'. In a less direct 
fashion, some jurisdictions provide for the 
emergency authoritytoenter intoa contract 
with another body forthedisseminationof 
the relevant educational material etc7'. 

Political control 
At common law, government departments 
are probably subject to direction from their 
Ministers on matters of policy even where 
an official is the repository of a statutory 
power or duty73 Legislation may extend this 
duty. In South Australia,Regulations made 
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under the Public Corporations Act 1993 
require the agency to obtain theapproval ol 
the Minister before it makes a 'material 
change to its policy direction or budget'74. 
Other legislation is more subtle in providing 
for political control: for example in provid- 
ingfor Ministerial appointments to advisory 
bodies75. 

Outside consultation 
The requirement to engage in consultation 
beyondgovernment or emergency manage- 
ment is somewhat of a rarity in emergency 
legislation.The Rural Fire Service Advisory 
Council under the (NSW) Rural Fires Act is 
a partial exception to thegeneral rule since 
a majorityofits membersare required to be 
non emergency services personnel (section 
123).ThenewWesternAustralianlegislation 
(FESAA) may also enable outside consul- 
tation to be a practical requirement. It 
provides for the establishment of three 
consultative committees. Section 23(3) 
permits, but does not explicitly require, 
outsideconsultation through the appoint- 
ment by the Minister of non-emergency 
services personnel. 

Annual repori 
Legislation frequently requires public 
bodies to report to Parliament on an annual 
basis. Emergency legislation in some juris- 
dictions requires or refers to such reports76. 
In other jurisdictions general legislation is 
said to be the basis forthe annual reportingn. 

Immunity 
Parliament might attempt to protect an 
agency or a member ofan agency from civil 
orcriminalaction. In respect ofcivilliability 
it might purport to protect the agency or 
member from simply negligence, or from 
damages actions, or from all civil liability 
where some remedy extraneous to the 
statute such as damages is sought. Par- 
liament might also attempt to protect the 
agency or member from judicial review 
being sought in a State supreme court on 
the grounds established by administrative 
law. There are two main cases which might 
be sought to be prohibited: cases in which 
the applicant seeks an order requiring a 
statutory duty to be performed, and cases 
in which the applicant seeks review, on the 
ground of illegality, of the exercise of a 
statutory discretion. 

Where such provisions come to the 
attention ofthecourts, they arecustomarily 
'read down's0 as to protect common law 
rights to take action in the courts78. This 
means that, in the event of ambiguity, the 
provision is read in favour of the plaintiffor 
applicant for review. In the case of a pro- 
vision which purportedly prohibits judicial 
review totally on administrative law 

grounds, there is authority which holds that 
such a provision must be readdown also.The 
explanation is that, without such an'inter- 
pretation'such a provision conflicts with the 
express limits of the authority provided in 
the same legislation79. 

Despite the relative freedom to immunise 
acts or omissions from civil liability, in 
particular for damages, it is notable that not 
all jurisdictions go that fargo. Queensland, 
Western Australia,Tasmaniaand theNorth- 
ern Territory contain wide immunity pro- 
visions which protect against liability for 
negligence, whether personal or vicariousa'. 
But Victoria does not immunise negli- 
gencea2, and South Australia only immun- 
ises personal liability83, leaving vicarious 
liability possible. New South Wales has a 
patchworkofprovisions which together fall 
short ofa comprehensive civil i m m u n i p .  

Provision for making of delegated 
legislation and other rules 
Victoriaand the NorthernTerritory express- 
ly provide for delegated legislation on the 
topic of community education85. Northern 
Territory's delegated legislation, applying to 
occupiers and owners ofcertain buildings, 
was mentioned in the introduction,above. 

Summary 
Although the matter ofcommunity educa- 
tion forms a small part of emergency 
legislation, a number of variables have been 
shown to exist.Principally, they concern the 
emergency area, the level of regulation 
generally and the particulars ofregulation. 
lfonewas toconstruct atypical model based 
on the most popular provisions, the legis- 
lation might include the following: - an explicit reference to community 

education, rather than noneat all 
the conferment of a power or duty to 
educate on specialist emergency service 
authorities rather than on advisory bodies 
a general reference to education rather 
than merely to particular processes 
the imposition of a mere statutory power 
rather than theconferment of a statutory 
duty to educate (marginally) - restriction by way of express purposes, 
thoughgenerally stated 
specification of the audience in very 
general terms, commonly 'members of 
the public'or the'community' 
a direct relationship between emergency 
management and the intended audience 
annual reporting requirement on educa- 
tional activities 
less than comprehensiveimmunity from 
civil liability 
absenceofexpress political control 
absence of requirement of outside con- 
sultation 
no specific regulation making power 

Effects in l a f l  

Effect of legislation per se 
To test the legal effect of legislation about 
community education one could ask, first 
ofall, what if there was no express legislative 
power to educate? Would there be no power 
to educate? It is submitted that, although 
direct authority is scarce87, in the absence 
of such an express power,there would never- 
theless be a power to educate. Three bases 
may be mentioned. The first two assume 
legislation has been enacted in the area of 
emergency management but without an 
express power to educate the community 
(as in South Australian and WesternAustra- 
lian emergencylegislation). The third does 
not rely on that assumption. The first basis 
ofa power to educatearguably arises from 
their being an (implied) incidental power to 
educate. It is a well established general 
proposition that 'any grant of power statu- 
tory or otherwise carries with it by impli- 
cation all incidental powers necessary for 
its effective exerci~e'~8. It could be argued 
that specific legislative powers ofemergency 
management carry with them the incidental 
power toprevent or minimisedangers to the 
public caused by disasters. The second basis 
ofthe power to educatearguably arises from 
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their being an implied power to educate. The 
Federal Court has ruled thatC[the] question 
whether some power, right or duty is to be 
implied into a statute will depend upon the 
construction of the provisions under con- 
sideration having regard to their purposeand 
context and other traces of the convenient 
phantom of legislative intention'89. It would 
not bedifficult to imply a power to educate 
in therelevant authorities where the statute 
refers to a purpose of preventing or mini- 
mising the impact ofnatural disasters. The 
third basis istheoreroeatives0. Thereisdicta a ', 
supporting the inhercnt power of g o w n -  
nicnt'for prote:ting the puhlic d e t y ' Y i . t \ n  

actual emergency neednot  exist92: It has 
been held that the government has an 
inherent power to circulate information 
about tourism93; a fortiori, it would have 
such a power to circulate information and 
educate generally about preventing or 
minimising the impact ofdisasters. 

Thus, the effect of provisions expressly 
referring to community education is not to 
create a power to do so where none would 
otherwise exist. A number of strongly 
arguable bases exist. But, to the extent that 
such provisions go beyond merely statinga 
function or a power, they extend the power 
which would othenvise be implied in the 
statuteor vested bythe prerogative. 

Effed of particular provision 
for community education 
The particular provisions are now exam- 
ined. To test their legal effect, we might 
considerhypotheticallegal action to enforce 
such provisions or to enforce a common law 
wrong against the background of the provis- 
ions.94 Fiveactions may be considered: 

legal action by a plaintiff who seeks to 
enforce a right to be heard before a 
decision about an education program is 
made or implemented 
legal action by a plaintiffwho seeks from 
a court an order to enforce any statutory 
duty to educate 
legalaction by aplaintiffwhoseeks review 
by a court of an exercise of a power to 
educate on the ground of illegality, and 
an order rehearing the matter according 
to law 
legal action by a plaintiff who sues for 
damages on the basis ofthe common law 
tort of negligence 
legal action by a plaintiff who sues for 
damages on the basis ofthecommon law 
tort of breach of statutory duty. 
Do the community education provisions 

have legal effect in the sense that they are 
enforceable in a court in one of the above 
mentioned ways? This might seem an un- 
necessary question. A non-lawyer might 
wellassume that, sincestatutelaw is part of 

the law of the land, its provisions must be 
enforceable. This assumption is far from the 
whole truth. There is clear precedent dem- 
onstrating that not only will the courts 
decline to review common law powers of 
government which are not suitable for 
review95, but this extends, to some extent, 
to some statutory powers and duties96. 
Furthermore, it can be strongly argued that 
the community education provisions are 
not enforceable to a great extent. 

Enforceability (1): enforcement of right 
to be heard before education program 
before a decision about an education 
program is made or implemented 
The common law principle of procedural 
fairness (or natural justice) generally 
speakingrequires theexecutivegovernment 
to afford individuals the right to a hearing 
before decisions are made whichadversely 
affect them97. But there is no duty to a 
person if, amongother things, the person is 
not affected individually98, or the natureof 
the power is such as to make such a duty 
inappropriate in the particular statutory 
context99. On either of these grounds it 
would seem that decisions about commun- 
ity education programs would not attract 
the common law requirements of proce- 
dural fairness in decision making.As with a 
rate increase, a program ofpublic or com- 
munityeducation would not be deemed to 
affect a person individually.This is because 
thediffusenatureofwhat is commandedor 
conferred by the power would make it 
difficult for a court to single out an indiv- 
idual as havingtheir rights specially affected. 

Exceptionally,aduty to afford procedural 
fairness can arise if there is a 'legitimate 
expectation'that a'right, interest or privilege 
will begranted or renewed or that it will not 
be denied without an opportunity being 
given to the person affected to put his 
case'loo. A legitimate expectation may be 
based on certain circumstances, including 
a statement, undertaking or regular prac- 
tice'o'. So ifthere is, for instance, a regular 
practice of educating the community in a 
particular way,agmund for implyiigtheduty 
to afford procedural fairness would exist. 

Enforceability (2): Enforcement 
of any statutory duty to educate 
the community 
The main difficulty in enforcing a duty to 
educate thecommunity lies in ascertaining 
what the court would be asked to enforce 
or, to put it another way, what constitutes a 
failure to perform the duty.The statutes fail 
to specify with any clarity such matters as: 
what is meant by 'education'; to whom the 
information ought to bedisseminated; and 
howoften theeducation ought to occur.Nor 
is it easy to imply such aspects of the duty. 

Much of the difficulties in ascertaining the 
scope of any legal duty stem from the 
underlying problems facing community 
educators alluded to earlier: the inherent 
nature of community education; the lack 
of understanding about communication 
principles; and the political, cultural and 
'human'dimensions to the task. Considered 
together, the existence of these factors 
would send a powerful message to a court 
that community education is a difficult, 
uncertain, and complex area requiring 
political, rather than legal judgment. Ifthe 
court adopted this line ofreasoning, it would 
belikelyto hold that theenforcement ofthe 
duty was not justiciable'02. 

Notwithstanding these difficulties, limited 
judicial intervention could not be ruled out 
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in a clear (and possibly far-fetched) case. If 
there was a known risk of harm and the 
authority had unreasonably delayed making 
a decision about whether or not to educate 
the public,a court may require the decision 
maker to make the decision.An argument 
that decision making was affected by a lack 
of resources will not necessarily beaccepted 
if a court finds defects in the way resources 
were allocatedlo'. 

Even ifthe matterwas suitable forjudicial 
review (justiciable), legal action to enforce 
aduty would need to be brought by aperson 
with legal standing. Thus, if the proceedings 
werelaunched by a person or organisation 
without such standing, the court may,upon 
objection being taken, refuse to entertain 
the proceedings. The question therefore 
arises: who would have legal standing to 
enforce any statutory duty? Until recently,a 
person wishing to enforce a statutory duty 
would need to show that they are specially 
affected - meaning affected toa substantial 
extent beyond that held by an ordinary 
member of the publict04. An ordinary 
member ofthe public or an interest group 
(simply a combination ofsuch individuals) 
was seemingly precludedl05. But, at vari- 
ance with that law, recent case law at the 
lower levels of the Australian court hierarchy 
has'recognised'the rights of both established 
and well recognised interest groups, as well 
as representativeorganisationssuchaslocal 
shires, to take court action'06. An added 
confusion has been the unconvincing way 
in which some interest groups have been 
treatedt07. Clearly, the area awaits clarifi- 
cation by the High Court or thelegislatures. 
If the case law recognising the rights of 
certain interest groups and representative 
organisations is not upheld by the High 
Court, it is difficult to see how a member of 
the relevant communityoragroup ofsuch 
members could have standing to commence 
proceedings to enforce a duty to educate the 
community.If,however,the Highcourt does 
however accord standing to such persons 
and groups, the of justiiiability 
remains. 

Enforceability (3): legal action seeking 
a court to review any exercise of a 
power on the ground of illegality and 
to order the matter to be redecided 
according to law 
Where a court is reviewing a discretion 
rather than a duty, the court has in theory 
more opportunities to intervene, though its 
review is limited to'illegality'. An adminis- 
trator acts illegally (beyond power) if they 
go beyond the authorised area or if they 
infringe one of the statutory or common 
law restrictions on administrativeconduct, 
such as that decision making must not be 

b 52 

for an improper purpose or be so unreas- 
onable that no reasonable decision maker 
would have made the decision in ques- 
tionlO8. 

Because of the general absence of statu- 
tory criteria in the community education 
provisions,much thesame problems wesaw 
with enforcinga statutory duty would arise 
with any attempted review of a discretion to 
educate. Instances of the vague generality 
of the provisions the subject of this article 
include: 

thegeneral reference to education, with 
little or no clarification of the activities 
contemplated 
the absence of reference to prescribed 
procedures, for exampleplanningproce- 
dures, consultative procedures, co- 
ordinating procedures, and monitoring 
procedures 
the absence of specific reference to the 
purpose of theeducation, other than the 
general purposes of the Act 
specification of the audience in very 
general terms 
It is a general rule of administrative law 

that the less confined a discretion is by 
express considerations, the less likely it will 
be that a court will be able to intervene on a 
ground of illegality. In relation to the 
community education provisions presently 
being considered, it would be likely that a 
court could (and would) intervene only in 
an extreme case. For example, ifthe educa- 
tion program was without scientific or 
objective basis, the program could be 
declared to unreasonable and unlawfult@. 
Even in such a case difficulties in enforce- 
ment would arise because of the require- 
ment of standingto sue (as discussed above). 
Assuming a person with standing could 
prove an illegality,a court would not beable 
to quash the education program because 
there is nothing which affects rights which 
makes it amenable to certiorari"0. But it 
would seem open to the court to issue an 
injunction preventing any continuation of 
the impugned program, oradeclaration that 
the program wasconducted without lawful 
authoritylll. 

Enforceability (4): Legal action seeking 
damages on the basis of the common 
law wrong of negligence 
Negligence is a common law doctrine with 
its own particular elements. It is concep- 
tually distinct therefore from the other 
means of enforcement mentioned above. 
Breach of a statute is not determinative of 
negligence, nor is observance of a statute 
determinative of innocencelt*. So the 
difficulties in ascertaining thelimits,if any, 
providedby thestatutewhich wereseen with 
the second and third means ofenforcement 

above are greatly avoided. An action in 
negligence does, however, have something 
incommon with the first means for enforce- 
ment mentioned above, namely the action 
to enforce a duty to accord procedural 
fairness, since the better view is that that 
duty is a common law duty rather than an 
implication derived from thestatute"3. But 
the enforcement ofa duty to afford proce- 
dural fairness provides, by definition, no 
more than procedural justice; it does not 
entail (in itself) any substantive enforce- 
ment. In contrast, the remedy ofdamages, 
which goes as of right to a party which can 
prove negligence (or some other such wrong 
which is the basis ofan award ofdamages) 
clearly provides substantive enforcement. 

The particular elements of negligence are 
frequently misunderstood.A'mistake'which 
occasions harm to another does not neces- 
sarily amount to actionable negligence"4. 
Negligence is a legal category with a much 
more complex array of policy objectives than 
simply assessingwhether a mistake has been 
made. Therelationship between thealleged 
wrongdoer (defendant) and the plaintiff 
must give rise to a duty ofcare; theconduct 
of the defendant (act or omission) must be 
negligent, and the damage complained of 
must be consequential and not too 

As regards theduty ofcare, thereis noduty 
if Parliament has passed an appropriately 
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wide immunity clause. In the emergency 
area,not all jurisdictions havedoneso.While 
courts will readily imply a duty in the 
furnishing of information or advice pur- 
suant to a statutory functionordutyll6,they 
will be much less willing to do so if what is 
alleged is an omission~~7. In the words of As 
Mason J,'[g]enerally speaking, a public 
authority which is under no statutory 
obligation to exercisea power comes under 
no common law duty of care to do so'Il8. 
One reason for judicial reluctance has been 
the recognition that the courts were often 
ill-equipped to review the reasonableness of 
government inaction. In the 1980s the High 
Court authoritatively ruled on the duty to 
act for public authorities in SutherlandShire 
Council v HeymaniI9. In the subsequently 
oft-quoted judgment of Mason J, a duty to 
act would arise in several well established 
circumstances, including where there is a 
specific act generating reasonable reli- 
an~e~~~.Signit icantly,his  Honour suggested 
a new basis ofliability for omissions, which 
conceivably could have applied to an omis- 
sion to inform thecommunityabout known 
hazards. This principle, known as 'general 
reliance',would apply to:'cases in which the 
plaintiff's reasonable reliance will arise out 
of a general dependence on an authority's 
performance of its function with due care, 
without the need for contributingconduct 
on the part of a defendant or action to his 
detriment on the part ofa plaintiff. Reliance 
or dependence in this senseis in general the 
product of the grant (and exercise) of 
powers designed to prevent or minimise a 
risk of personal injury or disability, recog- 
nised by the legislature as being of such 
magnitude or complexity that individuals 
cannot,or may not,take adequate steps for 
their own protection. This situation gener- 
ates on one side (the individual) a general 
expectation that the power will beexercised 
and on the other side (the authority) a 
realisation that there is a general reliance or 
dependence on its exercise of power. The 
control of air traffic, the safety inspection 
of aircraft and the fighting of a fire in a 
building by a fire authority.. . may well be 
examples of this type of function.?21 

It is submitted that the general reliance 
concept could well have been applied to the 
educative function of emergency managers 
as beinga power ofthe kind contemplated 
by Mason J. His Honour's proposition (which 
had been drawn from United States case 
law) was subsequently adopted or approved 
msevr.r~l~\uslralian and liew7~aland zourts 
and pos>ihly the llouse of l.ords'2?. While 
commentators in the emergency area had 
quite reasonably assumed the judgment of 
Mason J to be authoritativel23, arguably, it 
had not been approved by the other mem- 

bers of the High Court in Heymanl24. But in 
Pyrenees Shire Council v Day, by a 3-2 
majority, the High Court has rejected the 
doctrine125 as  'presenting considerable 
difficulty'126, as 'not sound'l27, and as one 
which'does not bear sustained analysis'l28. 
If, as seems likely,general reliance is not to 
beconsidered a basis for implyinga duty in 
the case of a failure to exercise a statutory 
powerby a publicauthority, it will clearly be 
much moredifficult todemonstrate that the 
authority is under a duty to takecare insuch 
a case129. It may be necessary to show some 
specific conduct generating reliance such as 
a promise which is acted upon. 

Finally,adecision (an act or an omission) 
may be viewed as a policy decision,in which 
case a duty will not also arise. This is 
particularly applicable to acts or omissions 
which involve or are dictated by budgetary 
allocations, allocation ofresources and like 
constraints1"? The 'policy' exception is 
unlikely toapply however to acts such as the 
giving out of wrong information. Infor- 
mation which is 'merely the product of 
administrative direction, expert or profes- 
sional opinion, technical standards or 
general standards of reasonableness'"l is 
subject to a duty of care. 

Even ifa duty to take reasonable care can 
be established, negligent conduct must he 
shown. The standard which the authority 
must meet is not necessarily'best practice'. 
That standard might be below (or indeed 

above) the legal standard.Thelega1 standard, 
against which allegedly negligent conduct is 
judged, is that of the ordinary, competent 
practitionerl32. While industry standards 
are not determinative thereforel33, they are 
nevertheless highly influential'". In calcu- 
lating the standard other factors are taken 
into account, namely'the magnitude of the 
risk and the degree ofthe probability of its - 
occurrence, along with thh expense: diffi- 
culty and inconvenience of taking allevi- 
ating action and any other conflicting 
responsibilities which the defendant may 
have'l35. In the emergency area the standard 
isaffectedby theenormous harm which may 
be at stakel36. A very small possibility of 
harm, which in other areas of life may not 
requireadded precautionsfi7,doesnot mean 
that no precautions are legally required. 

A person or authority which is guilty of 
negligent conduct is not liable in law 
necessarily. The damage must be shown to 
have been causedby the negligent conduct 
and the damage must not be too remote 
from the conduct of the defendant. In the 
caseof the provision ofinformation,it is not 
automatically assumed that aperson would 
have altered their conduct if relevant 
information had beengiven to them. Ifthe 
harm would have resulted anyway, there is 
no liability"8. The burden lies on the 
plaintiff in establishing the causal link 
between the negligent conduct and the 
harm. 
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Enforceability (5): Legal action seeking 
damages on the basis of a breach of 
statutory duty 
Breachofstatutory duty is,in theory,astrict 
liability tort1j9 in thesense that the tort does 
not require an element of fault, such as 
intentional or negligent conduct, for the 
right to consequential damages to arisel40. 
Nevertheless, the tort does turn on a public 
and private distinction in that, absent a 
statutory duty, the tort is not availablel41. 
Thus, in the case of community education 
provisions which happen to be phrasedin the 
form ofa discretion, the ton is notapplicable. 

Even where there is, on the face of the 
legislation,a statutory duty to educate,it is 
extremely doubtful whether a court would 
find that the action for breach of statutory 
dutyarises. There aretwo main reasons. The 
first has to do with the scope of the wrong 
generally. If there is a breach of a statutory 
duty, the civil action for breach of statutory 
duty giving rise toa right ofdamages to an 
injured party is not availablesimply because 
there has been a breach ofthestatute. There 
must be 'something more'l42. The extra 
requirement is a legislative intention to 
create the private right to sue for any such 
breach. Sincelegislation is usually on its face 
silent on this matter,a court must engage in 
what has been traditionally described as a 
process of 'construction', but which fre- 
quently involves the application of pre- 
sumptions and policy considerations rather 
than a search for meaning'43. The factors 
the courts take into account are quite 
numerous and include the scopeand object 
oftheduty144. But thesefactorsdo not result 
in anything like wideapplication ofthe tort, 
givingrise to claims that the tort iscalmost 
no more than a curiosity'l45and a"'token" 
tort'146. In point of fact, breach of statutory 
duty has rarely been applied outside the area 
of industrial safety legislation147.According 
to Kneebonel48. the tort is restricted in 
pracrice hecause of an underlying policy 
qmtij~sstricr liabilityl'hebasisof the policy 
issald to bea fr.aroi'11oodgares'liabilitvand 
judicial overkilll49, and; for 
public duties instead ofprivate rightsl50. 

The second reason why breach of statu- 
tory duty will most likely have no application 
to community education provisions is 
because of the particular requirements of 
the tort.As mentioned previously the courts 
have developed a range of criteria for 
determining whether a private right is 
availablel51. While no factor is itself deter- 
minative, and commentators point to their 
'ambivalent'l52 and 'very rough'153 nature, 
two factors stand out in the case of the 
community education provisions. The first 
is the lack of specificity of the duty to 
educate. The specific nature of a precaution 

has been held to be important1s4. The 
second factor to note is the object of the 
provisions1s5. Even where precise duties 
have been laid down,as pointed out by Luntz 
and Hamblyl%,thecourts havesometimes 
refused the action for breach of statutory 
duty, and the object of the provisions as 
found by the court has often been crucial. 
Motor Traffic Regulations are an apt anal- 
ogy. In refusing the action with respect to 
such legislation, the courts have found that 
theduty was imposed only by way of'secur- 
ing a measure of order . . . in the general 
interest'I5'.A similar line of reasoningwould 
beexpected toapply in thecaseoftheduties 
regarding community education found in 
emergency management legislation. 

It cannot be assumed 
that all legislative 

provisions are 
equally enforceable 
at law, nor that any 

provision is 

enforceab e 
legally at all. 

iningwhether: 
the provisions weresubject tothecommon 
law duty to afford procedural fairness 
any statutory duty toeducate was capable 
ofbeing enforced in the courts 
an exerciseofthe power to educate could 
be reviewed in the courts 
an act or an omission could give rise to 
liability in negligence 
a breach of any relevant statutory duty 
could give rise to an action for breach of 
statutory duty. 
On the whole, the typical legislative 

provision for community education has 
limited effects in law, though the possibilities 
of legal intervention var;acco;ding to the 
legal context. It is unlikely that the provisions 
would be subject to a duty to afford proce- 
dural fairness. A similar fate awaits any 
statutory duty to educate the community 
and the related tort of breach of statutory 
duty. There is a greater possibility that a 
court would review an exercise of a power 
to educate (though probably only in an 
extreme case). Liability in negligence can 
clearly arisein respect ofapositiveact, but 
recent judgments of members of the High 
Court makeliability for an omission difficult 
to establish. 

Legislation is not just a legal document 
however. It is also a multifaceted political 
document. The political purposes of the 
legislative provisions for community educa- 
tion and their effects in this regard are 
considered in Part Two of this article. 

Summary 
It cannot be assumed that all legislative 
provisions are equally enforceable at law, nor 
that any provision is necessarily enforceable 
legallyat all.As was noted inarecent Highcourt 
judgment:'It should not be thought that all non- 
observances of statutory directives addressed 
to a publicbody must give f i e  to a civil remedy 
Statements ofbroad objectives tobe pursued 
afford a paradigm illustration of statutory 
commands whicharenot intendedtogenerate 
aprivate right of action.'l" 

Speakinggenerally, the extent to which a 
legislative power may have legal effects 
depends on the subjeil niattr.r, the purpose 
of the provision and the form in which it  is 
expressed. For instance,a power of govern- 
ment expressed in legislation is generally 
more justiciable thanasimilar powerhaving 
a common law sourcel59. 

A brief inquiry was made above as to the 
legal effects, if any, of the provisions for 
community education in emergency legis- 
lation. Legal effects were gauged by exam- 
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