
Part 2: Is exhortation the key? 

T he classical description oflegislation, 
still supported by legislators, is that 
legislation sets out'commands'l. But 
what are the functions of such com- 

mands? In emergency management, the 
directives to educate the community do have 
someeffect in law; in other words,onefunc- 
tion of the provisions in question is to 
provide a basis for accountability in the 
courts. The extent of this accountability is 
the subject of Part I of this article2. It was 
argued that the effects in law are highly 
attenuated, due largely to the problematic 
nature of the subject matter of the provis- 
ions and the simple form of the provisions. 

If I am right that the legal effect (in the 
abovesense) of the legislation on commun- 
itv education is on the whole extremelv 
limitcd,docs this mean lhat the provision, 
areoflillle public Interest and importance? 
One is remindedoftheclaim, made by some 
legal commentators, that law isofmarginal 
utility or,viewed in comparison with other 
measures, is much more marginal'. If 
legislationon community education is to be 
judged solely according to whether legal 
action in a court can arise, it is not hard to 
make thecase for mareinalitv. But whvshould " .  
law be v~ewed solely i n  terms ofthe puten- 
ti31 for adjudication? 11 is true that lowyers 
have traditionally had a court-centred Giew 
of the function of l a d .  Bell notes that the 
'adjudication view',with thenotion of'ruled 
justice', dominates Anglo-American legal 
theory5.Tomasic labels this way of thinking 
the'legalist paradigm'6. 

Legislation can have effects in forums 
other than courts and can be viewed from 
the perspectives of persons other than 
lawyers and their clients. Relevantly, laws 
can be the basis for political discourse and 
can influence administrative and political 
behaviour. Indeed,the less scope there is for 
legal checking, thegreater scope there is for 
the provisions to have political impact. 

The first section of this Part accordingly 
considers the political effects which the 
provisions haveor could have. In the second 
section the article considers alternative 
legislative models. These alternatives are 
offered to stimulate reflection on the 
current offerings rather than as part ofa case 
for necessary reform. The final section 
offers someconclusionsfrom thestudy as a 
whole. 

by Jeffrey Barnes, Senior Lecturer in Law 
and Legal Studies, Latrobe University 

Political role of provisions fo r  
community education 
In light of theabove, we may ask what is the 
political role-or at least the potential 
political role-ofthe communityeducation 
provisions3Thefirst pieceofevidence,albeit 
indirect, is the manner and style in which 
the provisions themselves have been written. 
As was evident in Part One, they are not 
written to encourage their enforcement in 
thecourts. They lack prescriptionanddetail 
and are markedly different from the more 
common detailed, anticipatory and pre- 
scriptive approach to writing legislation7. 
Community education is commonly ex- 
pressed as a mere function or power,rather 
than as a duty potentially capable ofbeing 
enforced through legal mechanisms.Where 
community education issaid tobeaduty,it 
is in any case (as we have seen) not likely to 
give rise to obligations which will be en- 
forceable in the courts. Further, a simple 
reference to'education'is the common way 
by which theauthorisedarea is marked out, 
rather than there being detailed provision for 
what constitutes'education'or how it is to 
be conducted. The audience, too, is referred 
to simply as the'community','members of 
the public'or not at all, rather than in more 
prescriptive terms. Thelackofprescription 
is not made up by a strict 'framework' 
approach either. Framework laws comprise 
'purposive programs with vague standards 
and generalized clauses'8. While such laws 
clearly lack the enforceabledetail of'antici- 
patory laws', they at least specifj'the ends 
to be promoted (or the evils to be elimin- 
ated); hence,'the net is harder t~evade'~.As 
noted in Part One, the provisions for com- 
munityeducation do not specifythe precise 
purposes to be achieved by education, except 
in terms of thegeneral purposes of the Act. 

The lack of prescription of rules and 
purposes combines with the provisions 
providing legal immunity to form a legal 
barrier. But, taken together, these features 
ofthelegislationdo more than simply mute 
legalliability They accentuate their political 
inip~i!. Carney notes lhat proceduresset nut 
in legislatiun can have a pulilical impacl i n  
the way they 'may shift &er or pol~tically 

empower particular interests'lo. In the 
present case the bureaucracy is theoretically 
empowered, particularly in the case of 
jurisdictions which come under a duty to 
educate. It is 'theoretical' because it is 
obvious that without adequate resources an 
administrator will find their task severely 
circumscribed. In addition, becauseadmin- 
istrators would have a power (though not 
necessarily a duty) to educate without the 
relevant legislative provision, the political 
impact of the provision is not so much to 
shift power where noneexisted previously; 
rather it is to give the power a higher profile 
and greater legitimacy,and to stamp it with 
some urgency. 

The second piece of evidence of the 
political role of the community education 
provisions is thepositive fosteringof political 
rather than legal use. This isevident in the 
requirements to report annually to Parlia- 
ment, whichapply in most jurisdictions. 

The third piece of evidence comes from 
the annual reports referred to. Recent 
annual reports demonstrate that many 
authorities are engaging in extensive com- 
munityeducation activities, whether or not 
they havea duty under the relevant Act to do 
sol'. Only asmall numberofreportsdo not 
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refer to activity, or do not refer to much 
activity, in the area of community educa- 
tiont2.Further,bodies that havemere powers 
appear, on the basis of the reports, to be at 
least as active, if not more active, than 
bodies which have statutory duties to 
educate thecommunity Certain bodies with 
mere powers at least have more extensive 
reports in this regardt3. The reports also 
demonstrate that, in jurisdictions where 
only alimitedrangeofeducationalactivities 
is referred to in the legislation, emergency 
authorities regularly exceed that minimum. 
The New South Wales State Emergency 
Service is one example.lts Act refers only to 
the dissemination of 'educational material 
on established emergency management 
policies and procedures'l4. Analysis of the 
annual reports indicates that what is being 
achieved 'on the ground' is not a straight 
reflection ofthelegal requirements. Bodies 
without any statutory mandate (thewestern 
Australia State Emergency Serviceis) en- 
gage in extensive community education. 
Bodies with a mere statutory power also 
engage in extensive community activity (for 
example, the New South Wales State Emer- 
gency Serviceand theVictorian Country Fire 
Authority). Bodies with a limited mandate 
(the last two mentioned) commonly exceed 
it. It would seem that administrators do not 
see their role as simply to implement the 
legislation.Ononeview,thelegislation is not 
relevant; rather organisational factors 
predominate. This viewhas some merit and 
is discussed below. On another view, how- 
ever, the legislation could be having the 
political effect ofhighlighting and promot- 
ing community education; the particular 
form ofthe legislation simply not being all 
that critical. 

The fourth piece ofevidence of political 
use is anecdotal. One administrator told the 
author that in his ex~erience reference to 
the relevant lcgislariw pr~n~isions regularly 
ieatured in reports imxir to his political and 
administrative superiors conce&ngobliga- 
tiuns to educate the community in emer- 
gency preparedness. Other emergency 
management personnel are,however,not so 
aware. One administrator with experience 
in community education admitted to the 
author in confidence to being unaware of 
the provisionsin his jurisdiction.Thepoten- 
tial political useofthecommunityeducation 
provisions was a topic of discussion at the 
Legal Issues in Emergency Management 
Workshop held at the Australian Emergency 
Management Institute,Mount Macedon,in 
February 199816. It was apparent from the 
comments of several emergency manage- 
ment personnel who participated that the 
full use of the provisions in political circles 
may have been overlooked.Several partici- 

pants acknowledged that account should be 
taken of the statutory duty to educate the 
community (where it exists) in government 
budgetary decision making. They thought 
that greater resources for community 
education might beobtainableas a result. 

Finally,apotential political and adminis- 
trative role for the legislation on community 
education is in providing a source and 
reference point for the preparation of 
written, bureaucraticguidelines. In most if 
not all jurisdictions there are no such 
guidelines at present, and this has been 
attributed to such factors as inadequate 
experience and lack of funding. But state- 
ments of proper conduct have appearedl7. 
The key principles proposed and elaborated 
on by Keys are: 

Plurality.Community education should be 
sought by pursuing'a range of devices of 
different sorts which can belayered upon 
one other'. 
Timing. Community education needs to 
take account of the fact that communi- 
cating with the public on the matters of 
storms and floods must be planned for 
strategictimes. 
Co-ordination. The effectiveness of com- 
munity awareness initiatives can be 
enhanced by creating partnerships of 
organisations with interests in height- 
ening the community's understandings 
ofhazards. 
Evaluation.Once the necessary expertise 
is developed, i t  will be necessary to 
determine the relative levels of cost- 
effectiveness of different approaches to 
the task inorder toensure that theexpen- 
ditureofpublic money is soundly based. 
The author was writing from experience 

in educating about storms and floods, but 
the lessons may reach further. 

So far I have been mainly putting thecase 
forthe legislation having a political role,both 
in the present and in the future. But it is 
appropriate to note respects in which the 
legislation does not have a political role,or 
has a muted political role. It has already been 
mentioned that some administrators have 
until recently been ignorant of the pro- 
visions. The legislation has not been the 
source of delegated legislation or even 
formal guidelines of which the author is 
aware. Some of the provisions are clearly 
outdated in referringsimply to the dissem- 
ination of educational material; in this 
respect theadministrators must seekinspir- 
ation fromelsewhere(as has occurred). In a 
volumeon administrativediscretion, Lem- 
pert noted that the mandate and clarity of 
thelaw as understood by thedecision maker 
seem to be important in making a law 
influentialt*. In the case ofthe community 
education provisions, there is little or no 

specificity to provide the necessary clarity 
and strong influence. 

Where law is not influential, extra-legal 
factors fill thevoid'9. It is well documented 
in theliterature that, in thespacecreatedby 
and vacated by law,a large range of cultural, 
social, political, psychological, institutional 
as well as doctrinal forces moderate dis- 
cretion to a great extentlo. In the area of 
community education it has already been 
noted that inadequate experience and lack 
of funding have affected the implementation 
of the law.An additional extra-legal factor 
pointed to in the literatureis thecultureof 
emergency management organisations 
which, it is said, tends to be'hands-on and 
crisis-focussed in litsl stances'21. These . . 
factorsarcpredon~inatit partly becausr the 
Ian ha:. n~lt  made its mandate suffi;iently 
clear. 

For all these reasons, it would seem that 
community education provisions have not 
fulfilled their potential to influence admin- 
istrative behaviour. 

Alternative legislative models and 
approaches 

Assumptions and frameworks 
It is now proposed to consider alternative 
legislative models and approaches to those 
currently generally applying throughout 
Australia.1t is not assumed,at thisstage,that 
any or all of the community education 
provisions require reform. Rather, it is 
suggested that a fuller appraisal of the 
current frameworks may be obtained by 
consideringalternativele.qislativemodelsof 
communi~education an;dcomparingthem 
to the model adopted in the emergency 
management area. 

At first sight thestatutebookmight appear 
to be nothingbut a never endingseries ofad 
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hoc responses to a multitude of policy 
issues,but on closer analysis it may beseen 
to contain a vast set of precedents for the 
policy maker.The statute bookis an under- 
rated resource for those whose task it is to 
evaluate thecurrent law.It isgreatly superior 
to secondary literature in one respect: it 
presents concrete solutions rather than 
broadly formed ideas. But-it might be 
objected-how useful can the experience 
ofother areas ofcommunity education be? 
It is recognised that the emergency area has 
its distinct issues and problems. Is it, how- 
ever, unique in having no comparable areas? 
This seems unlikely, for three reasons. First, 
thesamelanguageof'community education' 
(and similar phrases) is used across various 
areas, connoting broadly similar tasks. 
Secondly, broad connections between 
emergency management and one other area 
-environmental management-have 
been made elsewhere22. Thirdly, since 
community education takes place beforean 
emergency, the distinct qualities of emer- 
gency management, apparent in its response 
to an emergency,are less relevant. 

In analysingthetypes oflegislative or rule- 
based responses to community education 
in other areas, it is convenient to adopt 
Carney's typology of approaches to legal 
regulation by way of l e g i ~ l a t i o n ~ ~ .  That 
author posits that there are three basic 
approaches, which are no more than'ideal- 
ised abstractions'".This article has already 
touched on twoofthe approaches, but it is 
convenient to briefly summarise all three 
models at this point. The first model or 
general approach he refers to is one which 
consists of'anticipatory laws'.Thesearelaws 
which contain 'detailed anticipatory and 
prescriptive r~les'~~.Contemporary income 
tax legislation would probably be the best 
example of this model. What Parliament is 
tryingtodo whenusingthisapproach,says 
Carney, is 'first, to envisage all the circum- 
stances which might unfold in the future, 
andthen tolaydown,before they arise,what 
the preciselegalconsequenceis to be in that 
particular e ~ e n t ' ~ ~ . H e  is critical of this style 
because thelegislation becomesexcessively 
large and (in his view)'(usually) so complex 
as to be almost intelligible'. Carney also 
draws attention to the inability of the 
legislature to be able to read and anticipate 
the future. Further,because such legislation 
is a'static barrier',it can beside-stepped by 
those who might be tempted toavoid Parlia- 
ment's will. But Carney acknowledges that 
anticipatory laws aregrounded in the rule 
oflaw'in that [tlherightsofthecitizen are 
charted well in advance oftheir decision to 
engage in particular conduct'27. 

Thesecond model oflegislation consists 
of what Carney calls'framework laws'.These 

have been described as'purposive programs 
with vague standards and generalised 
clauses'. This model 'allows for maximum 
flexibility and responsiveness to thedynamic 
of changing market and social conditions'. 
Yet, because it specifies 'the ends to be 
promoted (or theevils to beeliminated), the 
net is harder to evade'.An example of a law 
with some featureofa frameworklaw would 
be the prohibition against corporations 
engaging in conduct that is misleading or 
deceptive in section 52(1) of the Trade 
Practices Act 1974 (Cth).Although there is 
some support for moving laws away from 
'exhaust~ve, predictive and proscriptivdy 
framed rulzs'?%nd towards the framework 
mode1,'paradise remains distant',in Carney's 
view, because of'the risks of writing legis- 
lation in such platitudinous generality as to 
constituteavacuousstatement,orwith such 
a lack of precision as to deprive it of its 
normative force'29. Even ifsuch risks do not 
eventuate, framework laws 'substitute 
discretionary latitude in place of the pre- 
scriptive 'rules' in which 'conditional pro- 
gram'styles of legislation are expre~sed"~. 

The third model is dubbed 'responsive 
law'. Provisions which devolve planning or 
grievance resolution functions down to 
local communities or regionally - based 
special interest groups, such as validating 
theoperation of neighbourhood mediation 
centres and other forms of alternative 
dispute resolution,aresaid to fitwithin this 
modeP. This approach supposedly provides: 
'greater opportunities for involvement by 
thosepeoplemost closely affected by thelaw. 
Their values are more capable of being 
accommodated (even at the expense of 
allowing for significant differences to 
emerge between different localities); and 
theirparticipation brings thelaw into closer 
conformitywith the needs and aspirations 
ofthe particular community'32. 

At the heart of such provisions is a reliance 
on procedural norms to'regulateprocesses. 
ornanization and thedistributionofrights 
an2 competences'33. In short,this approach 
aims to '"proceduralise the solution" of 
issues'3,The responsivemodeldiffers from 
the other two in that it eschews 'both 
prescriptive rules and the laying down of 
ends and purposes (whether directly, or 
indirectly through their encapsulation in 
standards)'35. It does not takelfull respon- 
sibility for substantive outcomes of social 
interventiod36. 

While Carney expresses a preference for 
the responsive model in the area ofwelfare 
law", it isapparent that nomodelis univer- 
sally suitable; each has its strengths and 
limitations. 

Most of the current community educa- 
tion provisions in the area of emergency 

management approximate (without fitting 
exactly)38 the 'framework law' model, but 
thisdoes not mean that thismodel is theonly 
possibility. The current law demonstrates the 
truth of this proposition. A scheme in 
Victoria would seem to have the charac- 
teristics of'responsive law'. Section 5(l)(a)  
of thevictoriastate Emergency Service Act 
1987 empowers the State Emergency Ser- 
vice to 'assist municipal councils . . . in 
relation to the performanceand exercise of 
their duties and responsibilities under the 
Emergency Management Act 1986 by . . . 
providing advice, information, education 
and training in relation to emergency 
management'. The latter Act requires coun- 
cils to prepare and maintain a municipal 
emergency management plan which must, 
among other things, contain provisions 
identifying the resources available for use 
in the district for emergency prevention 
(section20(2)).Adraft planis to be prepared 
for consideration of the council by a plan- 
ning committee, constituted by members 
and employees of the council,response and 
recovery agencies, and local community 
groups involved in emergency management 

Notes: 
22 Dovers, 1998. 
23 Carney, 1991, ch 2. Aithougil Carney's typology is 

useful, there is a certain confusion eenerated bv 
d flerlng lermlnoloa adopptm In he ;oh He mll; 
lhe cnapler ' S f y I e s  01 Legal RegLlatlon: b.1 other 
words are used pto convey the sub,M rnaner ol the 
chapter: 'main forms In which liegisiationl may be 
written' (p.15); 'wayf in which hemessage may be 
convwed 10.1 5)and 'am&ertomitineieeisiation' 

. 7  - 

appropr~ate term lor ihe ihowmg reasons rye 
lmpltes a i ngulsa ana ysls only. Carney leaves out ol 
account Plain English styles which would be 
appropriately considered if that the manner of 
expression were to be induded; and lhe author later 
discusses a more speciflcexarnple of the form of new 
law< -'delegalition' fp. xiv), which indlmtes Ihat it 
is an appmadr lo regulation, rather lhan an analysis 
of simply Ihe forms in which it is wrinen, which is 
presented. 

24 Carney, 1991, p.23. This seems more accurate Ihan 
the statement on p.16 where "anticipatory' app 
roaches to writing legislation [are] Ihose in which 
virtually all Australian legislation has been wrinen 
overtheyears: For discussion ofdifferentapproaches, 
see Barnes, 1994, pp.303-304. 

25  Carnev. 1991. 0.16. 
26 Carney. 1991; b.16. 
27 Camey, 1991, p.16. 
28 Carney, 1991, p.: 19. Since lhis book was Mnen 

there has been a Runy  of writing about lhis approach, 
which has been dubbed'hmy'law: seeGreen, 1991; 
House 01 Reoresenlativer Standina Comminee on Lemi 
and Corntit;ltional Aflairs. 199j. oatas 8.36-8.52 

-. -,. ~ - -  . 7~ - 

30 Carney, 1991, p.19. 
31 Carney, 1991, p.22. 
32 Carney, 1991. p.21. 
33 Carney, 1991. p.21, clting Teubner. 
34 Carney, 1991, p.21, citing Teubner. 
35 Carney, 1991. pp.20-21; emphasis in original. 
36 Carnqr. 1991, p.20; emphasis in original. 
37 Carney, 1991, p.25. 
38 The community education provisions contain 'vague 

standards and generalized clauses: but they lack 
specificity of theeduwtivepurpose 

Australian Journal of Emergency Management 



issues (section 21(3), (4)). This scheme can 
be seen to devolve community education 
down to local communities, namely coun- 
cils, who in turn are to be advised by local 
communitygroups. The legislation does not 
prescribe the content or manner of the 
education, nor does it prescribe ends and 
purposes. But a municipal emergency 
management plan is expected to identify 
'purposes,methods and systems'in respect 
ofcommunity information and warnings39. 

Other possibilities, drawn from thestatute 
book, are now reviewed. 

Legislative precedents 
One strategy pursued in non emergency 
areas is a more highly developed framework 
law approach than the one which dominates 
the emergency area. The following are 
instances: 

distinguishing education from related 
activities such as'awareness strategiePO 
more elaborate general statements as to 
the educational role of agencies such as: 
'promoting, conducting, commissioning 
and encouraging community educational 
activities'4' 
specific reference to giving grants of 
money for the purpose ofpromoting the 
education of members of the public42 
being explicit about the goal of com- 
munity responsibilitY') - being more frankabout thegoals, such as 
in this contribution from the Litter Act 
1979 (WA):'To educate members of the 
public in, and to awaken, stimulate, 
encourage and maintain the interest of 
membersofthe publicin, and to promote 
public knowledgeof, thecorrect disposal 
of waste items' (Second Schedule) 
requiring theuse oflanguages other than 
English44 
requiring specified programs to bedevel- 
oped and implemented.45 
A second alternative approach, which is 

reasonably common, fits within therespon- 
sive law model. For instance, in environ- 
mental legislation thereare provisions which 
require the preparation of 'strategy'docu- 
ments setting out how theobjects of theAct 
are to be achieved. In one case, the docu- 
ment must set out: 

a statement of objectives and perfor- 
mance targets of the Strategy - a statement of the means by which the 
objectives and performance targets are to 
be achieved including a statement iden- 
tifying persons and organisations re- 
quiringeducation and information 
a statement of the manner in which the 
named agency proposes to assess its 
performance with respect to the attain- 
ment of its objectives and performance 
targetd6. 

In another piece of environmental legis- 
lation47, the procedures are specified to an 
even greater degree. By a 1998 amendment 
Act48, the NSW Council on Environmental 
Education is required to co-ordinate the 
preparation ofCState-wide 3-year plans for 
environmental education'. The plans must 
describe the contributions of public and 
private bodies, including local government, 
industry and community organisationsln 
preparing the plans the Council must con- 
sult with specified groups, including special 
needs groups. The plans must provide for 
objective monitoring by setting out per- 
formance indicat0rs.A draft plan must be 
submitted to responsibleMinisters (includ- 
ingthe Minister for Education and Training) 
and, when completed, must be tabled in 
Parliament to ensure public and political 
scrutiny. 

A third alternative approach employs the 
anticipatory laws model. Although not 
strictly legislative, the public education 
campaign rules developed by the then 
Australian Telecommunications Authority 
(AUSTEL) to regulate the use of the tele- 
phone caller number display service are 
nevertheless of considerable relevance49. 
The rules were made under legislation 
(section 53 of the Telecommunications Act 
1991 (Cth)). Though expressed to be non 
binding, the'guidelines'were written in the 
form of legislation50. Specifically, the rules 
required consumer, community and busi- 
ness representatives to be included in the 
process of developing and disseminating 
information (guideline 8). As regards the 
campaign itself, the rules required the 
campaign to: 

distinguish between an initial phase and 
an ongoing phase (guideline 9) 
contain information on specified matters 
(guideline 7) - achieve awareness of certain issues 
(guideline4) 
test (independently if necessary: guide- 
line 15) achievement ofa minimum 80% 
awareness of the key issues amongst 
generalconsumersand in the population 
ofspecial needsgroups (guidelines6,ll) - . -  
~ h e  guidelines are interesting also for 

what is left out. They deliberately do not 
dictate the communications strategies to be 
employed becauseof theview that different 
consumer populations may require differ- 
ent strategiesand media(p46). 

Are m o r e  rules better? 

The rules/discretion debate 
We have seen that the current community 
education provisions in theemergency area 
replicate a weak 'framework law' model. If 
any of these alternative approaches were 
adopted in the emergency area, whether a 

more highly developed 'framework law', or 
the 'responsive law' or 'anticipatory law' 
models, it would involve a greater level of 
rule specification than is currently thecase. 
It might be objected that, as a general 
proposition, more rules arenot necessarily 
better. This objection is one which should 
be taken on board. 

Until recently it was widely thought 
amongst policy makers that broad legislative 
discretions should be '~ t ruc tu red '~~ .  This 
was defined by onelaw reform outfit as'the 
specification of principles and criteria 
relevant to the exercise of [certain] powers 
so that their exercise is not open-endedand 
without guidance'52. But recent research 
studies in administrative law have turned 
this assumption around.53 On one view, 
discretion has been elevated from'heing the 
uninteresting 'hole' in the legal regulation' 
to 'the centrepiece of the institutional 
edifice to which the legal rules play a 
subservient role of setting the boundar- 
ies'S4. The traditional Diceyan view of 
discretion-as'automatically raising issues 
of confinement and control'55-has been 
severely questioned. Whereas the traditional 
view equated a government of laws with a 
government of rules, it is strongly argued 
that'a system in which basic principles are 
set out in legislation and are implemented 
by discretion is also agovernment of laws's. 

Notes: 
3 9  Cwrdimtor in ~iefofEmergencyManagemenl1997. 

para 3.4.2. 
4 0  Environment Proledion Ad 1970 Wid s 49BI2)(e). 
41 Australian Institute of Multicultural Affairs Ad 1985 

( W  s 4(l)(b). 
42 Inteii-xlualiy Disabled Persons' Services Ad I 9 8 6  Wid 

s 612). 
4 3  Environmental Pmtedion (Water) miicy Ad 1997 (Old) 

s 6(d). 
44  Residential Tenancis Ad 1980 wid s 11(1)(c). 
45 Water Industry Ad 1994 Wid s 1 l(4). 
46  Ail from the Threatened Species Conservation Ad 

1995 (NSW) s 140 except that the 'identitication of 
persons and organisations requiring education and 
information' is from the Environmental Protedion 
Wateq Poi cy Afl 1997 Om1 s 46131 

4 7  Ro~mion ollhe EnvironmentAdm.niNrmonAfl1991 

4 8  Protect10n 01 the Env ronment Admln slral!on 
Amendment IEnv!ronmm(al Educauonl Afl 1998 

4 9  See AUSTEL Privacy Adu wry Cammlhee, 1996, 
Anafimenl B (Call ng Number Display ICNDI Public 

50 Theawmenl;ef& lo lhe norm as a requ.remenl' 
or as 'requlremenb' ~p 63, yldeilnes 12. 131 ano as 

than simply considerations (eg guideline 6). 
5 1 See Cwney, 1994, p.132. 
52 A d m i n i s W  R w i w  Coundi, dted in Cwney, 1994. 

p.128. 
53 ConvenienUy summarised and analysed in Cooney, 

1994. 
5 4  Bell. 1992, p.102. 
55 Lacey, 1992. p.381. 
5 6  Cwney, 1994, p.136. 
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Hence, administrative law literature now 
recognises that both 'rules'and 'discretion' 
have their strengths. Indeed,to talkof rules 
and discretion as discrete or opposing 
entities is obsolete in most contexts57; a 
more useful line of inquiry being to assume 
a continuum between rules and discret- 
ion58 and to ascertain the degree of dis- 
cretion which will be the most effective 
means of implementing policy goals59. 
Nevertheless it is convenient to use the 
language of 'rules' and 'discretion' to con- 
note differingends ofthe legal continuum 
and to examine theirgeneralstrengths and 
limitationsa. 

Rules can benefit from being written in a 
reflective atmosphere in which general 
principles can be established, whereas the 
exercise of discretions is constrained by 
lookingat a particular controversy in the way 
it presents itself61. Rules are also relatively 
public in nature and therefore readily 
available; more certain; more likely to 
reduce the influence of an official's personal 
prejudice and ensure like cases are treated 
alike; more able to communicate infor- 
mation clearly and emphatically; and more 
efficient where they institutionaliseexperi- 
ence. Thev therefore offer guidance: allow " 
ior justific~tim aitcr ihe fac~;  may prutcct 
officials from criticism in diificult ca5es;anJ 
contribute to thelegitimacy ofa decision. 

But discretionalso hassubstantialgeneral 
advantages62. Discretion can fill gaps in 
rules and respond tosituations toocomplex 
for effective rules to be written. Its main 
advantage therefore is togrant flexibility in 
application and allow the decision maker to 
do justice in the individual case-to take 
account ofcircumstances that could not be 
anticipated by rule makers. Discretion may 
also smooth law making by obscuringlack 
of consensus or ambiguities in policy. 
Discretion is said to be consistent with the 
magnitudeofthe tasks ofthe State; with the 
complexity of many tasks; and with the need 
for government to accommodate conflict- 
ingpolitical interestsoforganisedgroups63. 

Both rules and discretion can be over- 
used". The literature cautions that evalu- 
ating what mix of discretion and rules is 
appropriate must be made case by case65. 

Applying these considerations to the 
emergency area", it can beseen that some 
considerations support lessening the degree 
of discretion (that is, support 'rules'). They 
include the following: 

the nature of the subject matter, in that 
'an erroneous decision could lead to 
major disruption ordanger'67 
effective control of review bodies, since 
'the moredetailed thelegislativerules, the 
less opportunity for other institutions 
such as the courts to 'fill out' policy 

through the interpretation of statutes'68 - the existence of recurring and straight- 
forward matters such as the dissemina- 
tion of factual information 
community education isno longer anovel 
matter; there is possibly now sufficient 
experience to write rules. 
On the other hand, considerations sup- 

portinga broaddiscretion are: 
theavailability of mechanisms other than 
rules to regulate discretion, such as 
Freedom ofInformation 
the costs of rule making, including the 
problem of rules being expressed in 
language which is difficult for the non 
lawyer to understand 

Rules can benefit 
from being written in 

a reflective 
atmosphere in which 
general principles can 

be established, 
whereas the exercise 

of discretions is 
constrained by 

looking at a particular 
controversy in the 

way it presents itself. 

the complexity ofemergency education 
the decision making process requires 
qualitativeassessments, for exampleas to 
whether a risk is substantial enough to 
warrant being the subject ofeducation 
the existence of political sensitivities, 
since discretion allows negotiated, par- 
ticipative solutions to develop. 
Thesecompetingconsiderations suggest 

an accommodation is necessary. Sincenone 
of the legislative precedents are either 
extreme versions of 'rules' or 'discretion', 
none is inconsistent with theadministrative 
law literature. 

Status of rules 
Ifa greater specification ofrules is thought 
to bedesirable, themanner in whichchange 
is to be wrought, and the status of any new 
rules, needs also to be considered. Possibil- 
ities include amending the relevant Act, 
making delegated legislation under the Act 

(if power exists) and expressing policy in 
the form of a 'guideline' or other 'informal 
rule'69. 

Guidelinesclearly have themost flexibility, 
and are increasingly popular70, possibly 
because of the upfront way in which they 
accommodate the need'to secure the advan- 
tages of both discretion and rules while 
avoiding their disadvantages'71.Adopting the 
analysis of Baldwin and H o u g h t ~ n ~ ~ ,  we may 
say that, like rules, guidelines guide un- 
trained ofticialsand facilitateplanningand 
management; encourage consistency in 
bureaucratic decision-making; and inform 
the public of official attitudes. And like 
discretion, guidelines are flexible; can deal 
withmattersthat arenot amenable tostrictly 
legal language; are relatively free from 
judicial review; and allow control ofofficial 
action where legislation is either inappro- 
priateor politically undesirable. 

But guidelines have all the virtues and 
vicesof a halfway house.Relevant problems 
referred to by Baldwin and Houghton 
include the way in which guidelines render 
the law 'most vague at the points where it 
should be clear'; the lack of any general law 
making provision for consultation or public 
input;theeffect ofunduelobbyinginfluence 
of interest groups; the tendency for guide- 
lines to be seen as abdication by the Parlia- 
ment of making general policy in favour of 
the administration; and, if Parliament 
soecificallv orovides for their makine. . r "' 

ddficul~ics in xertainingthe~r precise l e ~ d  
s~ato~".'l'hr dimssion ofAUSl'EL's'guidc- 
lines'indicated some of the tensionswhich 
can arise when decision makers desire the 
certainty offered by rules but do not want 
the restrictions which normally accompany 
them74. 
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1992. Hawkins, 1992 and Cwney, 1994. 
61 mneider, 1992, pp.72, 73. 
62 Schneider, 1992, p.49. 
63 A summaly drawn from Cooney, 1994, Hawkins. 

1992. pp.37.39. Schneider, 1992, p.63 and McKay, 
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64 Cooney, 1994, pp.137-139 shows how rules may 
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65 Schneider, 1992, p.88. 
66 Most of the general considerations are selecled from 

Cooney, 1994. 
67 Cooney, 1994, p.141. 
68 Cooney, 1994, p.142. 
69 Baldwin and Houghton. 1986, p.239. 
70 Chin. 1995. p.97; Baidwin and Houghton, 1986. 

p.239. 
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