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1.  Introduction 

This paper will outline the landmark Australian „pregnant netballer cases‟
1
 of Gardner v 

National Netball League (2001) 182 ALR 408 and Gardner v All Australian Netball 

Association Ltd (2003) 174 FLR 452 in relation to the impact they have had upon 

clarifying the issue of sex discrimination as it relates to the pregnant athlete.  The 

subsequent unsettling flow on effect these decisions have had upon the law of negligence 

will then be discussed.  Finally, given that issues pertaining to the pregnant athlete are 

intrinsically linked to an understanding of women‟s rights within the combined hyper-

male discourses of sport, medicine and law, this paper will also provide a limited 

commentary on the potential role of utilising feminist jurisprudence perspectives in 

finding appropriate legal pathways forward through the current uncertainty. 

 

2.  Context 

The realm of sport is associated with notions of fierce competition and public displays of 

strength.  It has been constructed as essentially a male domain.
2
  The experience of 
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pregnancy is one related to care-giving roles and private sphere relationships.  

Biologically, it is solely a female experience.  How then, to make socio-legal sense of the 

pregnant athlete?   

 

Until recent times, the issue of pregnancy in sport was not even viewed of as a discussion 

point.  As a general rule, the athlete, upon learning of her pregnancy, would simply cease 

competing.
3
  Medically and socially the situation has changed.  There are greater 

numbers of women competing in sport,
4
 pregnancy has become a far more visible 

experience, and many women are choosing to remain physically active throughout their 

pregnancies, a situation that is, in most cases, medically encouraged.
5
   

 

The increasing number of pregnant athletes,
6
 whether it is at the amateur or professional 

level, has caused a great deal of uncertainty within Australian sporting, medical and legal 
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fraternities.
7
  We have witnessed sporting organisations attempt, albeit sometimes 

clumsily, to balance the right of the pregnant athlete to play with their own increasing 

fear of negligence litigation either from the pregnant athlete or possibly her child once 

born.
8
  Medical professionals have also been forced to grapple, hypothetically at least, 

with dual duty of care questions in advising the pregnant athlete and the possible impact 

this may have upon confidentiality responsibilities.
9
  In light of these competing rights 

and responsibilities, legal cases and law academic discussions have largely framed the 

pregnant athlete in terms of discrimination and negligence law.
10

   

 

3.  The Pregnant Netballer Cases 

On the 17
th

 of June 2001, Australia‟s leading sporting body in netball, Netball 

Australia,
11

 made the decision to ban pregnant women from playing netball.  The ban was 

primarily introduced to prevent possible future legal action against Netball Australia 

should a pregnant netballer and/or her foetus suffer an injury due the pregnant player‟s 

participation in the game.
12

  At the time of the ban, Trudy Gardner was captain of the 

Adelaide Ravens, a netball team playing in the National Netball League finals series 
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overseen by Netball Australia.  Ms Gardner was 15 weeks pregnant, disclosed her 

pregnancy, and was immediately banned from competing in the remainder of the finals.
13

   

 

Ms Gardner lodged a complaint against the ban with the Human Rights and Equal 

Opportunity Committee on the grounds of discrimination based upon pregnancy
14

 and 

also sought an injunction on the ban to allow her to continue playing in the finals series 

and avoid losing match payments and sponsorship opportunities.
15

  In Gardner v 

National Netball League,
16

 after reviewing arguments from both sides including expert 

medical testimony, Federal Magistrate McInnis rejected the notion of pregnancy as an 

illness constituting a contractual breach,
17

 and found there to be insufficient medical 

grounds to justify banning Ms Gardner from playing netball at her current stage of 

pregnancy.  McInnis FM further found that it should be for the pregnant netballer, in 

consultation with appropriate medical advice, to decide if she wishes to continue 

participating in the game and an injunction was granted allowing Ms Gardner to compete 

in the remainder of the finals series.
18

   

 

In 2003, in Gardner v All Australia Netball Association Ltd,
19

 the ban was found to have 

been discriminatory under section 22 of the Sex Discrimination Act 1984 (Cth) (SDA).
20

  

Netball Australia accepted that it had acted in a discriminatory manner based upon 
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pregnancy but argued that their actions were exempt due to their status as a voluntary 

body under section 39 of the SDA.  In his decision, Federal Magistrate Kenneth Raphael 

adopted a narrow interpretation of this section, as recommended by the Sex 

Discrimination Commissioner acting as amicus curiae,
21

 and found the exemption did not 

apply.  Thus, the banning of Ms Gardner constituted unlawful sex discrimination on the 

basis of pregnancy and Netball Australia was ordered to pay Ms Gardner $6750.00 in 

compensation for lost match fees and damages plus costs. 

 

4.  Discrimination 

Based upon provisions of the Convention on Elimination of All Forms of Discrimination 

Against Women,
22

 one aspect of the SDA is to eliminate discrimination on the grounds of 

pregnancy
23

 in area‟s such as: work; education; the provision of goods, facilities and 

services; and the activities of clubs.
24

  So whilst sport is not named in the legislation 

specifically as a distinct sphere of unlawful discrimination, it is usually encompassed by 

one or more of the aforementioned areas as was the case in Gardner v All Australian 

Netball Association Ltd.
25

  Additionally, this case also demonstrates that the exemption 

clauses in the SDA can be reasonably expected to be interpreted narrowly to ensure the 
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overall purpose of the SDA, eliminating discrimination on the basis of sex, is upheld.
26

   

Thus, voluntary sporting bodies should not assume that exemptions under section 39 of 

the SDA will apply to them. 

 

The cases are generally regarded as having provided clear guidance on the issue of the 

pregnant athlete as it relates to sex discrimination on the basis of their pregnancy - that 

the courts will view it as prima facie discriminatory to prevent the pregnant athlete from 

participating in a sport because she is pregnant.
27

  The foundation of guidelines now 

published by the Australian Sports Commission (ASC) on pregnancy in sport
28

 is also to 

be found in the judgements of these cases.  The ASC guidelines cover issues of health, 

law, and ethics and proscribe that the decision of whether the pregnant athlete plays sport 

or not, is up to the pregnant athlete based upon her own individual circumstances, 

medical recommendations, and with coach/sporting organisation consultation.  The ASC 

guidelines have now been adopted by most individual sporting codes into their own 

guideline/policy materials including those of Netball Australia.
29

 

 

5.  Negligence 
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The ruling against Netball Australia‟s banning of pregnant athletes on the basis of 

discrimination has left many involved in the sporting arena worried as to possible 

negligence claims that could arise now that, in most circumstances, it would appear the 

pregnant athlete can choose to continue to play sport.  The concerns do not so much 

surround the pregnant athlete as the plaintiff but rather the foetus, once born, taking legal 

action against parties such as other competitors, sporting clubs, medical professionals, or 

even its own mother for an in utero injury caused by the pregnant athlete‟s sporting 

activities. This is because the steps outlined earlier that a pregnant woman takes in 

deciding to participate in sport as per informed consent with medical advice, whilst they 

may waive her right to future negligence claims through the voluntary assumption of 

risk,
30

 they do not, and can not, waive the rights of her unborn child to future legal action. 

 

Foetal Legal Rights 

The unborn child is not able to voluntarily assume the risk of injury it may sustain due to 

its pregnant mother participating in sports as a foetus does not have the same legal rights 

as a person under Australian law.  These rights come with being born.
31

  However, there 

is clear precedent in Australia that a child born with injuries sustained in utero has the 

right to a negligence claim against the person or persons responsible for their injury if 

their acts are found to have been wrongful.
32

  This, like any negligence claim, would 

                                                 
30

 It will ordinary be recognised that if the pregnant athlete, as per any athlete, was made fully aware of the 

risks involved with her continued sports participation, then she will generally be considered to have 

voluntarily assumed the risk of possibly sustaining those injuries.  Relevant stakeholders such as other 

competitors, sporting organisations and medical practitioners could therefore utilise the defence of 

voluntary assumption of risk if faced with future negligent action.  See Agar v Hyde; Agar v Worsley 

(2000) 201 CLR 552; 74 ALJR 1219.  Also see Pauline Sadler and Rob Guthrie, „Sports Injuries and the 

Right to Damages‟ (2001) 3 Sports Administration 9 for a basic overview of negligence and sports. 
31

 See Watt v Rama [1972] VR 353. 
32

 Ibid; X&Y v Pal (1991) 23 NSWLR 26, 29-30 per Mahoney JA, 37-38. 



involve demonstrating that the defendant owed a duty of care to avoid a reasonable 

foreseeable risk of harm to the foetus and that it was the defendant‟s act, including not 

acting, that has caused the injury.
33

  There is not currently any case law where this has 

occurred within the context of the pregnant athlete, yet one can easily imagine scenario‟s 

that have the possibility of fitting the above negligence claim criteria with a particular 

focus on other competitors, the sporting organisation, medical practitioners, and the 

pregnant athlete. 

 

Competitors 

The least contentious of these groupings would appear to be that of those competing with 

or against the pregnant athlete.  This includes team mates, opposing players, and referees.  

Players are generally not liable for injuries caused to another player if their actions have 

been within the rules of the game.  In fact liability is said to only occur where a player 

acts outside the rules of the game in a manner which is not ordinarily and reasonably 

contemplated by fellow competitors.
34

  It is reasonable to assume that the same level of 

duty would apply whether the other player is pregnant or not and that no higher duty 

would be owed to the pregnant athlete and her foetus.  This is because to assume 

otherwise would create too onerous a duty on players whilst negatively impacting upon 

the way a sport is ultimately played. 
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Sporting Organisers 

The extent of the duty of care owed by a sporting organisation to the pregnant athlete‟s 

unborn child is not as clear due to the lack of case law directly on the subject of the 

pregnant athlete.  An examination of related case law shows us that whilst it is reasonable 

to assume an employer has a duty of care to the unborn child of an employee as per 

Hughes v Sydney Day Nursery [2000] NSWSC 462, the case of Agar v Hyde; Agar v 

Worsley (2000) 201 CLR 552 guides us that it the personal responsibility of players in 

accepting risks associated with sporting activities and the non-responsibility of sporting 

governing bodies to adjust rules to minimise these risks.  Therefore, it could be 

suggested, that the sporting club does owe the pregnant athlete‟s unborn child a duty of 

care.  It could further be suggested, but not with certainty, that the sporting organisation 

who follows the steps as per ASC guidelines and who, due to discrimination legislation, 

are unable to ban the pregnant athlete have also discharged their duty of care to the 

unborn child.   The area of greatest uncertainty as to sporting organisation‟s discharging 

their liability comes upon circumstances where a sporting administrator is aware (or 

should be aware) that the pregnant athlete has either not obtained the appropriate medical 

advice or, by continuing to play, is not heeding such medical advice.  This scenario may 

impose a greater duty upon the sports administrator but what this means in practice 

remains unclear.
35

 

 

Medical Practitioner 
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It is clear under Australian law that a medical practitioner owes a duty of care to the 

unborn child when treating the pregnant mother.
36

  In the scenario of advising the 

pregnant athlete, there would be an obvious breach if the medical practitioner failed to 

adequately warn the pregnant athlete of the possible risk to her unborn child associated 

with her on-going sporting participation.
37

  It is a far more complex situation, if the 

medical practitioner has warned the pregnant athlete of serious risks to the unborn feotus 

and the pregnant athlete elects to continue playing.  The question being is the duty of care 

to the unborn child significant enough to justify breaking the bounds of confidentiality 

owed to the pregnant athlete by informing relevant stakeholders such as the sporting 

organisation, child protective services, or even the other parent.  So far, academic 

writings have suggested that it would be in the public interest to uphold the bounds of 

confidentiality to promote appropriate maternal/foetal medical care and relationships.
38

  

 

Pregnant Athlete 

The most controversial of these possible negligence scenarios is if the pregnant athlete 

was found to owe her unborn child a duty of care whilst playing sport.  A number of 

people have drawn comparisons between the courts finding a mother liable for injuries 

she caused her unborn child in a car accident in Lynch v Lynch (1991) 25 NSWLR 411 to 

that of the possible case of a mother being held legally responsible for injuries her child  

                                                 
36
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sustained in utero due to the mother‟s sports participation whilst pregnant.
39

  And whilst 

it is important to note that the judgment in Lynch v Lynch
40

 was expressly confined to 

motor vehicle accidents and overtly avoided making a general principle ruling that could 

be applied to the pregnant athlete, there is neither case law precedent nor legislation in 

Australia preventing such an action.   

 

The repercussions of such a maternal duty of care would be significant far beyond the 

sporting field.  If the law of negligence were to go in this direction it would bring into 

direct competition maternal and foetal rights, creating legal complexities such as dual 

duty of care conflicts to the pregnant woman and to her unborn child.
41

  It has the 

potential to ultimately challenge a pregnant woman‟s fundamental human right to 

autonomous decision making, invading all aspects of the pregnant woman‟s life and, in 

essence, defining the pregnant woman primarily in terms of her reproductive status and 

function.
42

 

 

6.  Feminist Jurisprudence 

One of the shared aims of feminism and anti-sex discrimination legislation has been to 

enable women an equality of access to life pursuits in all areas including sport.  However, 
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are we really shocked when the traditionally male discourse of law struggles to cope with 

the repercussions of the pregnant athlete actually continuing to play sport?  This struggle, 

represented in the uncertainty of negligence law outlined above, occurs due to the legal 

system (and medical and sporting discourses) historically defining women, especially 

pregnant women, in limited and unsustainable ways.
43

  The „pregnant netballer cases‟, 

and the subsequent debate surrounding them, demonstrate a challenge to the legal 

infrastructure and its construction of women and their rights. Whilst it is not for this 

paper to explore in any depth, such a challenge would be best answered utilising a 

feminist jurisprudence critique.     

 

Additionally, it is worth noting that a feminist approach to this area of law could actually 

provide a practical arena where competing strands of feminist jurisprudence could unite 

to address the current legal uncertainties.    For example, aspects of cultural feminism,
44

 

could be used to help explore issues associated with the inherent interconnectedness 

between  the pregnant woman and another.   Radical theories, which critique the 

limitations of the „sameness/difference‟ approach used in discrimination legislation, 

could instead encourage recognition that the needs of women will create legal 

complexities not easily resolved while the legal system remains an essentially male 

construct founded on the dominance of women.
45

  Furthermore, there is room for post-

structural approaches which move away from artificially created binary opposites, both 
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socially
46

 and legally, towards alternative ways of defining gender within the law and 

pregnancy within sport.
47

  It is possible that we have found a legal scenario which 

potentially incorporates cultural feminism, radical feminism, and post-structural 

feminism in a harmonious relationship.  There is great potential for further research and 

reflection that utilises a combination of these theories to develop appropriate ways 

forward within the legal field that upholds women‟s fundamental human rights whilst 

addressing negligence concerns. 

 

6.  Conclusion 

The decisions in Gardner v National Netball League
48

 and Gardner v All Australia 

Netball Association Ltd
49

 have provided a clear pathway for pregnant woman to play 

sport and be protected under the SDA from sporting organisations‟ blanket bans.  This, in 

turn, has created uncertainty in negligence law as to the existence and standards of duty 

of care for competitors, sporting organisations, medical practitioners, and the pregnant 

athlete herself to the unborn child of the pregnant athlete.  The „pregnant netballer cases‟ 

have a far wider reach than that of just netball.  Indeed, it is about whether as a society 

we allow women to define their own activities and their own bodies.  The legal directions 

that can be taken potentially have huge repercussions for women, both socially and 

legally, and for this reason it is imperative that a collaborative feminist jurisprudence 

framework is utilised to ensure the right path is chosen. 
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