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The growth of the modern, welfare state and the expansion in regulatory 
activity have resulted in an increased influence of government in many aspects of 
the lives of the citizen. At the Commonwealth level, judicial power is and must be 
vested in the courts. But recent decisions on the nature of judicial power have 
made it clear that many decisions which affect the rights and interests of citizens 
do not involve an exercise of judicial power and may therefore be validly reposed 
in a non-judicial tribunal.* 1 This means that decisions affecting individuals are 
increasingly made by administrative bodies which give paramountcy to policy 
and administrative goals and lack the protection of judicial independence. 
Because government is the source of many benefits claimed by the citizen, an 
individual's right to review of government decisions is as important as the 
entitlement to bring an action in the courts to enforce a right against a fellow 
citizen. As I observed in R  v  Toohey; Ex p a rte  N orth ern  L an d  C ouncil:

[T ]h e  d o c tr in e  o f  m in is te r ia l r e s p o n s ib ility  is n o t in  it s e lf  a n  a d e q u a te  s a fe g u a r d  fo r  th e  
c i t iz e n  w h o s e  r ig h ts  are a ffe c te d . T h is  is  n o w  g e n e r a l ly  a c c e p t e d  a n d  its  a c c e p ta n c e  
u n d e r l ie s  th e  c o m p r e h e n s iv e  s y s te m  o f  ju d ic ia l r e v ie w  o f  a d m in is tr a t iv e  a c t io n  w h ic h  
n o w  p r e v a ils  in  A u s tr a lia .2

Judicial review of administrative action is particularly important â  the 
Commonwealth level; under s 75(v) of the Constitution it cannot be excluded by 
the Parliament. Indeed, Sir Owen Dixon said that s 75(v) was written into the 
Constitution to make it constitutionally certain that there would be a jurisdiction 
capable of restraining officers of the Commonwealth from exceeding federal 
power.3 There is no equivalent at State level. Consequently, the extent to which 
State legislatures may qualify or exclude prerogative or other relief in relation to 
the decisions of State governments, their agencies or administrative bodies 
depends upon different considerations.

* A C  KBE C h ie f  J u stice  o f  A u s tr a lia . T h is  p a p e r  w a s  p r e se n te d  as  a n  a d d r e s s  to  th e  A u s tr a lia n  Bar 
A s s o c ia t io n 's  F ifth  B ie n n ia l C o n fe r e n c e  a t N o o sa  on  4 ju ly  1944.

1 S e e  e g  P r e c is io n  D a ta  H o ld in g s  L im ite d  v  W il ls  (1991) 173 CLR 167; R e R a n g e r  U r a n iu m  M in e s  P t y  L td ;  
E x  p a r te  F e d e r a te d  M is c e l la n e o u s  W o rk e rs '  U n io n  o f  A u s tr a l ia  (1 9 8 7 ) 163 C L R  656; R  v  L u d e k e ; E x p a r te  
A u s t r a l ia n  B u ild in g  C o n s tr u c t io n s  E m p lo y e e s '  a n d  B u ild e r s  L a b o u r e r s '  F e d e ra tio n  (1 9 8 5 ) 159 C L R  636.

2 (1 9 8 1 ) 151 C L R  170 a t 222.
3 S ee  B a n k  o f  N S W  v  C o m m o n w e a lth  (1948) 76 C LR  1 at 363 p e r  D ix o n  J.
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The Scope and  Purpose of Judicial Review

It h as so m e tim e s  b e e n  sa id  that th e  p u rp o se  o f ju d icia l r e v ie w  (in  th e  A n g lo -  
A u stra lia n  se n se  o f th at d escr ip tio n ) is to  en su re  that a d m in istra tiv e  d e c is io n s  are 
la w fu l, fair a n d  reason ab le . Sir R obin  C o o k e , P resid en t o f th e N e w  Z ea la n d  C ourt 
o f A p p e a l, is  a p r o m in e n t e x p o n e n t  o f  th is  v ie w . In th is  co n tex t, 'fair' m ea n s  
p ro ced u ra lly  fair. A s a b road , gen era l s ta tem en t o f the p u r p o se  o f ju d ic ia l r ev ie w , 
it m a y  be a ccep ted .

B ut I d o u b t  th a t it is a c o m p le te ly  a ccu ra te  s ta te m e n t o f the p o s i t io n  in  
A u str a lia . M y  d o u b ts  c e n tr e  la r g e ly  u p o n  th e  c o n c e p t  o f W ednesbury4 
u n r e a so n a b le n e ss  a n d  h o w  far it can  b e  taken. In itia lly  the co n cep t w a s  a lim ited  
o n e . It s ig n if ie d  a m a n ife s t ly  u n r e a so n a b le  d e c is io n , o n e  w h ic h  w a s  so  
u n r e a so n a b le  th a t it m ig h t  b e  in ferred  th a t it w a s  th e  p r o d u c t o f ir r e le v a n t  
c o n s id e r a tio n s  or o f a fa ilu re to  take in to  a cco u n t irre lev a n t c o n s id e r a tio n s  5 or 
e v e n  o f b ad  faith.

S in ce th en , the c o n cep t h a s  b een  ex ten d ed . T h u s, in  E n g lan d , it h as b e e n  said  
that th e n o tio n  o f w r o n g fu l a b u se  o f p o w e r  e x ten d s to irration ality , an  ex p r e ss io n  
w h ic h  L ord  D ip lo c k  a p p lie d  to  d e c is io n s  w h ic h  w e r e  " o u tra g eo u s"  in  th eir  
" d efia n ce  o f  lo g ic  or a c c e p te d  m o ra l sta n d a rd s" .6 T he Administrative Decisions 
(Judicial Review) Act 1977 (C th) ('the ADJR A ct') apart, the ram ifica tio n s o f  a ll th is  
rem ain  to  b e  fin a lly  d e term in ed  in  A ustra lia .

B ut n o  m atter  h o w  it b e  d e te r m in e d , ju d icia l r ev ie w  for u n rea so n a b len ess , in  
so m e  se n s e  o f  that e x p r e ss io n , form s part o f  our la w . A n d  that n o tw ith s ta n d in g  
the critical v ie w  o f so m e  c o m m en ta to rs  that ju d ic ia l r e v ie w  sh o u ld  b e restr ic ted  to  
e x cess  o f  p o w e r , p ro ced u ra l u n fa irn ess  and  b ad  fa ith .7 T hat v ie w , it se e m s  to  m e, 
is a r e f le c t io n  o f  th e  a d m in is tr a tiv e  cu ltu re  w h ic h  g iv e s  le s s  e m p h a s is  th a n  the  
leg a l cu ltu re  to  the p r o te c t io n  o f in d iv id u a l righ ts an d  in terests . T he s tr e n g th  o f  
the restr ic ted  v ie w  sh o u ld  n ot b e u n d erestim a ted .

T im e p erm its  referen ce  to  a few  is su es  o n ly  that are current in  a d m in istra tiv e  
la w  to d a y . B y w a y  o f p re lim in a ry  co m m en t, th ere are tw o  p o in ts  th a t I sh o u ld  
m ake. First, the H ig h  C ourt h a s  m a d e  it clear that the o b lig a tio n  to accord  natural 
ju stice  or p r o c e d u r a l fa irn ess  s tem s from  the c o m m o n  law ; it is n o t so m e th in g  
w h ic h  is w ith in  the g ift o f  th e  sta tu te  la w .8 S eco n d ly , it is  n o w  a ccep ted  that an  
o b lig a tio n  to  a cco rd  n a tu ra l ju stice  or p ro ced u ra l fa irn ess w ill arise  w h e n  the  
le g it im a te  e x p e c ta t io n s  o f a p a r ty  are a d v erse ly  a ffected  b y  the p r o p o se d  ex erc ise

4 A s s o c ia te d  P r o v in c ia l  P ic tu r e  H o u s e s  v  W e d n e s b u r y  C o r p o r a t io n  [1948] 1 KB 223.
5 n 4  a t 2 2 9  p e r  G r e e n e  M R .
6 C o u n c il  o f  C iv i l  S e r v ic e  U n io n s  v  M in i s t e r  f o r  C iv i l  S e r v ic e  [1985] A C  3 7 4  a t 4 1 0 .
7 C o m p a r e  th is  v ie w  w ith  th e  s ta te m e n t  o f  S ir O w e n  D ix o n  as  to  th e  p u r p o s e  o f  s 7 5 (v ) ,  p r e v io u s ly  

re ferred  to .
8 S e e  K io a  v  W e s t  (1 9 8 5 ) 159 C L R  5 5 0  at 5 7 6 , 5 8 2 -5 8 5 , 632; A i n s w o r t h  v  C r im in a l  J u s t ic e  C o m m is s io n  

(1 9 9 2 ) 175 C L R  5 6 4  a t 5 7 4 -5 7 5 .
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of p o w e r .9 I m e n tio n  th ese  p o in ts  b eca u se  th ey  m ake it clear that th e  fu n d a m en ta l 
p r in c ip le s  o f  our a d m in istra tiv e  la w  h a v e  their roots in  the c o m m o n  la w  a n d  that 
the ju r isd ic t io n  b y  w a y  o f ju d ic ia l r e v ie w  o f a d m in istra tiv e  a c tio n  is  a ju r isd ic tio n  
th at h a s  b e e n  d e v e lo p e d  b y  the co u rts  in  a cco rd a n ce  w ith  th e  c o m m o n  la w  
trad ition . T hat is  im p o rta n t in  the co n sid era tio n  o f the e ffect o f  p r iv a tiv e  c la u ses.

The Separation of Powers and Exclusion of Judicial Review

G e n e r a l

D e b a te  a b o u t is su e s  in  a d m in istra tiv e  la w  cen tres , as it h a s a lw a y s  cen tred , 
u p o n  th e  in ter -re la tio n sh ip  b e tw e e n  the three arm s o f  g o v e r n m e n t an d  u p o n  the  
te n s io n s  w h ic h  are in h eren t in  that in ter-rela tion sh ip . In n o  oth er f ie ld  o f la w  are 
th o se  te n s io n s  so  c lea r ly  v is ib le  as th ey  are in a d m in istra tiv e  la w . T he D ic e y a n  
th eo ry  o f  p a r lia m en ta ry  su p rem a cy  n atu ra lly  en co u ra g ed  ju d ic ia l d e feren ce  to  th e  
le g is la t iv e  w ill .  A n d , in  a r e p resen ta tiv e  d em o cra cy , ju d ic ia l d e fe r e n c e  to  th e  
le g is la t iv e  w il l ,  w h e n  it is c lea r ly  and  u n m ista k a b ly  e x p r e sse d  w ith in  th e  lim its  
im p o se d  b y  a c o n stitu tio n , is  ob liga tory . T he doctrine o f  th e sep a ra tio n  o f  p o w e r s  
to  th e e x ten t to  w h ic h  it a p p lie s  reinforces that p osition .

N e v e r th e le s s , in  the m o d ern  rep resen ta tive  d em o cra cy , resp ect for th e ru le  o f  
la w  as w e l l  as r e sp e c t  for th e  fu n d a m en ta l r igh ts a n d  in te r e sts  o f  in d iv id u a l  
c it iz e n s  is  an  e sse n tia l e lem en t. R eco g n itio n  of th is im p o rta n t a sp e c t o f  m o d e r n  
d em o cra tic  g o v e r n m e n t h as led  so m e ju d g e s  to su g g e s t  th at th ere  are so m e  lim its  
to  e x tr e m e  th e o r e tic a l v e r s io n s  o f le g is la t iv e  o m n ip o te n c e . In  N e w  Z e a la n d  
(w h ic h  h a s  a u n ica m era l leg is la tu re ), it h a s b een  su g g e s te d  th at so m e  v a lu e s  are 
so  d e e p ly  e n tr e n c h e d  in  th e  c o m m o n  la w  that th e y  c a n n o t b e  o v e r r id e n  b y  
P a r l ia m e n t .10 A n d  h ere  in  A u stra lia  it  h a s b een  s u g g e s te d  th a t th e  g ra n t o f  
le g is la tiv e  p o w er  for the p ea ce , order and  g o o d  g o v ern m en t o f the re lev a n t territory  
m a y  o p e r a te  as a q u a lita t iv e  restr ic tio n  o n  the e x e r c ise  o f  le g is la t iv e  p o w e r .11 
T h ese  su g g e s t io n s  h a v e  n o t b e e n  en d o rsed  b y  the H ig h  C o u rt.12

R e c o g n it io n  o f  th e  ru le  o f  la w  as an  in d isp e n sa b le  e le m e n t  in  m o d e r n  
d e m o c r a t ic  g o v e r n m e n t  a lo n g  w ith  th e  in c r e a s in g  e m p h a s is  g iv e n  to  th e  
im p o r ta n ce  o f  p ro tec tin g  fu n d a m en ta l r igh ts d oes h o w e v e r  in d ica te  th at the cou rts  
m ig h t sc r u tin iz e  m o re  ca re fu lly  p ro v is io n s  w h ich  m a y  h a v e  a te n d e n c y  to  trench  
u p o n  th e  ru le  o f la w  or in terfere  w ith  fu n d a m en ta l r igh ts. P erh ap s a d is tin c t io n

9 A n n e t t s  v  M c a n n  (1 9 9 0 ) 170 C LR  5 9 6 . In A h  H in  T e o h  v  M in i s t e r  f o r  I m m ig r a t io n  a n d  E th n ic  A f f a ir s  
(u n r e p o r te d , 14 A p r il 1 9 9 4 ,) th e  F e d e ra l C o u r t  h e ld  th at the C o n v e n t io n  on  th e  R ig h t s  o f  th e  C h ild , 
r a tif ie d  b y  A u str a lia  b u t  n o t  e n a c te d  as part o f  o u r  d o m e s t ic  la w , g a v e  r ise  to  a le g it im a te  e x p e c ta t io n  
th a t o n e  o f  its  p r o v is io n s  w o u ld  b e  r e sp e c te d  in th e  m a k in g  o f  a n  a d m in is t r a t iv e  d e c i s io n .  S p e c ia l 
le a v e  to  a p p e a l w a s  g r a n te d  b y  th e  H ig h  C o u r t  o n  3 0  June 1 9 9 4 . T h e  a p p e a l w a s  h e a r d  o n  24 -2 5  
O c to b e r  1994  w h e n  ju d g m e n t  w a s  re se r v e d .

10 T a y lo r  v  N e w  Z e a la n d  P o u l t r y  B o a rd  [1984] 1 N Z L R  394 at 398 p er C o o k e  P.
11 B u i ld in g  C o n s t r u c t io n  E m p lo y e e s  a n d  B u ild e r s '  L a b o u r e r s  F e d e r a tio n  o f  N S W  v  M i n i s t e r  f o r  I n d u s tr ia l  

R e la tio n s  (1 9 8 6 ) 7 N S W L R  37 2  at 3 7 6  p er S treet CJ.
12 S e e  U n io n  S te a m s h ip  C o  o f  A u s t  L im i te d  v  K in g  (1 9 8 8 ) 166 CLR 1 a t  10 w h e r e  th e  C o u r t  d is c o u n te d  th e  

v ie w  th a t th e  w o r d s  " p e a ce , o r d e r  a n d  g o o d  g o v e r n m e n t"  are w  o r d s  o f  lim ita t io n .
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sh o u ld  b e  d ra w n  b e tw e e n  in terferen ce  w ith  the ru le o f  la w  a n d  in terferen ce  w ith  
fu n d a m en ta l r igh ts. A b sen t co n stitu tio n a l or o th er p ro tec tio n  o f su ch  r ig h ts , th ey  
are su b ject to  le g is la t iv e  a b ro g a tio n  or m o d ifica tio n . T he co u rts  can in s is t  u p o n  a 
m a n ife s ta tio n  o f a c lear an d  u n m ista k a b le  in ten tio n  to a b rogate  or m o d ify  th em . 
T hat a p p ro a ch  w ill fo cu s  the a tten tio n  o f leg is la to rs  on  th e im p a ct o f p r o p o se d  
le g is la t iv e  p r o v is io n s  an d  en su r e  that their im p a ct w ill b e  c lo s e ly  c o n s id e r e d .13 
W h eth er  le g is la t iv e  p r o v is io n s  h a v in g  a ten d en cy  to d e n y  or in h ib it a ccess to  the  
cou rts le n d  th e m se lv e s  to d ifferen t treatm ent is p erh a p s a q u est io n  for th e  future. 
A n  in te n tio n  to  e x c lu d e  ju d ic ia l r e v ie w  m u st b e  m a d e u n a m b ig u o u s ly  c lea r .14 In 
Kioa v West,15 16 the H ig h  C o u rt h e ld  that the Migration Act 1958 (C th) d o e s  n o t  
m a n ife s t  an  in te n tio n  to  e x c lu d e  ju d ic ia l r e v ie w  o f d e p o r ta t io n  o rd ers, in  th is  
resp ect d ep a rtin g  from  its earlier d ec is io n  in  Salemi v Mackellar (No.2).16 T he b road  
u n re g u la te d  n atu re o f  the d iscre tio n  to d ep o rt w a s  n o  o b sta c le  to  the c o n c lu s io n  
that ju d ic ia l r e v ie w  w a s  ava ilab le .

P r i v a t i v e  c la u s e s

T he p rev a len ce  o f p r iv a tiv e  c la u ses in  the fie ld  o f ad m in istra tiv e  ju stice  sta n d s  
in  m a rk ed  co n tra st to  th e  e x is te n c e  o f a r ig h t o f a p p e a l from  a first in s ta n c e  
d e c is io n  in  th e o r th o d o x  cou rt sy stem . In a so c ie ty  w h ic h  p r id es  itse lf o n  the ru le  
o f la w , o n e  m ig h t h a v e  e x p e c te d  that it w o u ld  be a x io m a tic  that a d m in is tra tiv e  
d e c is io n s  w o u ld  b e  su b ject to  ju d ic ia l r e v ie w  for leg a lity , p roced u ra l fa irn ess a n d  
errors o f  la w . T hat w a s  the p h ilo so p h y  w h ic h  in sp ir e d  th e  ADJR A ct. T h at 
p h ilo so p h y , w h ic h  se e m e d  to  m e  to be co m p e llin g , m a y  n o t b e  as w id e ly  a ccep ted  
as it w a s.

T h is is n o t the o c c a s io n  to  id e n tify  the p o ss ib le  re a so n s  for a n y  ch a n g e  in  
a tt itu d e . T h e y  m a y  r e la te  to  the b r e a d th  o f  th e  g r o u n d s  o f r e v ie w , e g ,  
u n r e a so n a b le n e ss . O r th e y  m a y  relate to co n s id e r a tio n s  o f  e x p e n se  a n d  d e la y , 
c o n s id e r a tio n s  w h ic h  h a v e  led  to critic ism  o f  the le g a l sy s te m , c o u p le d  w ith  a 
v ie w  that ju d ic ia l r e v ie w  for p roced u ra l u n fa irn ess m a y  n o t o ften  lea d  to  a ch a n g e  
in  th e  su b s ta n tiv e  d e c is io n . Or th ey  m ay  relate to  a fe e lin g  that ju d ic ia l r e v ie w  in  
so m e  in sta n ces, e v e n  for error o f  la w , lead s to n o  m ore than  the su b stitu tio n  of o n e  
v ie w  o f  the facts for an oth er v ie w .

L a w y ers  n e e d  to  e x a m in e  th ese  a ttitu d es . In d eed , w e  sh o u ld  b e  b u ild in g  
b r id g e h e a d s  b e tw e e n  la w y e r s  a n d  ad m in istra tors. T he A d m in is tr a tiv e  R e v ie w  
C o u n cil (T he A R C ') h as m a d e  sig n ifica n t p ro g ress in  th is fie ld  b u t m ore  n e e d s  to  
be d o n e . U ltim a te ly , w e  m u st h a v e  c o n fid en ce  in  a sy s tem  o f  r e v ie w  w h ic h  is  
d e s ig n e d  to e n su r e  th a t a d m in is tr a tiv e  action  is  la w fu l, p r o c e d u r a lly  fair a n d  
b a sed  o n  rea so n a b le  g ro u n d s.

13 Coco v The Queen (1994) 1 2 0  A L R  41 5 .
14 Twist v Randwick Municipal Council (1976) 136 CLR 106 at 110  p er  B a rw ick  CJ.
15 (1985) 159 C L R  550 .
16 (1977) 137 C L R  39 6 .
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An O bligation  to Give Reasons

T he im p o s it io n  b y  s 13 o f the ADJR A ct of the o b lig a tio n  o n  a d ec is io n -m a k er  
to sta te  f in d in g s  o f fact, the m ateria l on  w h ic h  th ey  w ere  b a sed  an d  th e rea so n s for 
the d e c is io n  w a s  a d is tin c t a d v a n ce  in  arm in g  the c it iz e n  w ith  e ffe c t iv e  r em ed ie s  
d e s ig n e d  to e n su re  a d m in istra tiv e  justice. The sta tu to ry  o b lig a tio n  to  g iv e  rea so n s  
is all th e  m o re  s ig n ific a n t in  lig h t o f the H ig h  C ourt's d e c is io n  in  Public Service 
Board of New South Wales v Osmond17 th at the c o m m o n  la w  d o e s  n o t im p o se  a 
g en era l d u ty  o n  an ad m in istra to r  to g iv e  reasons for a d ec is io n . Osmond h a s b een  
c r it ic iz e d . A n d , in  E n g la n d , th e co u r ts  h a v e  r e c e n tly  s ta te d  th a t, in  so m e  
c ir c u m sta n c e s , an  o b lig a tio n  to  g iv e  rea so n s m a y  b e im p lied . T h u s, it h a s b e e n  
sa id  th a t su c h  an o b lig a tio n  arises w h ere  the nature o f the p r o c e ss  it se lf  ca lls  for 
r e a so n s  to  be g iv e n  or w h e r e  so m e th in g  p ecu liar  to  the d e c is io n  in  fa irn ess ca lls  
for rea so n s to  b e  g iv e n .18 T here is an air o f im p rec isio n  ab ou t th is  b u t it s e e m s that 
the la w  o n  th is top ic  is in  the p rocess o f  b en efic ia l d e v e lo p m e n t in  E n glan d .

Locus S tandi

For so m e  co n sid era b le  tim e  our p u b lic  la w  w a s  b e d e v ille d  b y  a n a rro w  v ie w  
o f  lo c u s  s ta n d i w h ic h  d e r iv e d  from  Boyce v Paddington Borough Council.19 T he  
ru le s  e n u n c ia te d  in  th at ca se  a p p ea red  to  require an  a sser tio n  o f in ju ry  to leg a l 
r ig h ts  or in te r e sts  or sp e c ia l d a m a g e  as a p r e -c o n d itio n  o f  e n t it le m e n t  to  se e k  
relief. So  ex p ressed , the ru les  w ere  m ore appropriate to the e n fo rcem en t o f  p r iva te  
r ig h ts  th a n  to  the e n fo rcem en t o f p u b lic  la w  d u tie s .20 M ore recen tly , it  h as b een  
se t t le d  in  a ser ie s  o f d e c is io n s  that n e ith er  in terferen ce  w ith  a p r iv a te  r ig h t n or  
sp e c ia l d a m a g e  n e e d s  to  b e  esta b lish ed . It is e n o u g h  if  the p la in tiff  h a s  a sp ec ia l 
in terest  in  the su b ject-m atter  o f  the a ction , b e in g  an  in terest o v er  a n d  a b o v e  that 
e n jo y ed  b y  the p u b lic  g e n e r a lly .21 W h ilst a m ere b e lie f  or co n cern  is n o t  e n o u g h , a 
sp e c ia l in terest is su ffic ien t. T h u s, the sp ec ia l in terest o f  p e r so n s  c la im in g  to  b e  
d e sc e n d a n ts  a n d  m em b ers o f  a particu lar A b orig in a l p e o p le  a n d  c u sto d ia n s  o f  the  
re lic s  o f  th o se  p e o p le  a c c o r d in g  to their la w s  a n d  c u s to m s , th e  re lic s  b e in g  o f  
c u ltu r a l a n d  sp ir itu a l im p o r ta n c e  to  th e m , w a s h e ld  su f f ic ie n t  to  g iv e  th em  
s ta n d in g  to  co m m en ce  an a c tio n  restra in in g  the d e fen d a n t from  co n tr a v e n in g  s 21 
o f  th e  Archaeological and Aboriginal Relics Preservation Act 1972 (V ic) w h ic h  
p ro h ib ited  d efa cem en t o f, d a m a g e  to or in terference w ith  an A b o r ig in a l relic  .22

1 7 (1 9 8 6 ) 159 C LR  656.
18  Ex parte Doody [1993] 3  W L R  154; Ex parte Cunningham [1994] 4 A ll ER 310; Reg v High Education 

Funding Council [1994] 1 W L R  242, e s p e c ia l ly  at 258 .
19 [1 9 0 3 ] 1 C h 109. T h e  n a r r o w  v ie w  in Boyce c o n t in u e s  to g o v e r n  E n g lis h  la w . s e e  Lohnro Limited v 

Shell Petroleum (No 2) [1982] A C  173 a t 185-186.
20  S e e , fo r  e x a m p le , th e  e m p h a s is  g iv e n  b y  D ix o n  J in  Liston v Davies (1 9 3 7 ) 5 7  C L R  4 2 4  a t 4 4 1 -4 4 2  to  

th e  n o t io n  th a t th e r e la to r  a n d  p r o s e c u to r  in  p r e r o g a tiv e  w r it  a p p l ic a t io n s  a n d  in fo r m a t io n s  s e e k  a 
r e m e d y  in  th e  in te r e s ts  o f  th e  p u b lic  ra th er th a n  b y  w a y  o f  v in d ic a t io n  o f  a p r iv a te  r ig h t.

21 S e e  Robinson v Western Australian Museum (1 9 7 7 ) 138 C LR  2 8 3  a t 3 2 7 -3 2 8 ; Australian Conservation 
Foundation v Commonwealth (1980) 146 CLR 4 9 3  at 5 2 6 , 547; Day v Pringlen Pty Ltd (1 9 8 1 ) 148 C LR  289  
a t 299; Onus v Alcoa o f Australia Limited (1981) 149 C LR  27.

22  Onus v Alcoa o f Australia Limited
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Justiciability

Just as th e  re q u ir e m e n ts  o f  lo c u s  sta n d i h a v e  b e e n  re la x e d , the c o n c e p t o f 
ju s t ic ia b il ity  m a y  b e  in  a p r o c e ss  o f  d e v e lo p m e n t . J u st ic ia b ility  is  a term  
e m p lo y e d  to  d e n o te  sev era l d ifferen t, b u t re la ted , id ea s . I sh a ll refer to o n e  su ch  
id ea  on ly : th e  c o n c e p t th a t a n  a d m in is tr a tiv e  d e c is io n  is  n o t r e v ie w a b le  if  its  
nature is su c h  that it d o e s  n o t le n d  itse lf  to ju d ic ia l r e v ie w . T his n o tio n  con ju res  
up  n u a n c e s  o f  the 'p o lit ica l q u e st io n s ' d o ctr in e  w h ic h  h as its  o r ig in s  in  U n ite d  
States co n st itu tio n a l law .

For m y  part, I d o u b t that th e  refu sa l o f the cou rts to  r e v ie w  a d e c is io n  o n  the  
g ro u n d  that it is n o t ju stic ia b le  n ecessa r ily  s ig n ifie s  that there are n o  leg a l criteria  
b y  re feren ce  to w h ic h  r e v ie w  can  b e a ch iev ed . In so m e  in sta n ces , at lea st, n o n 
ju stic ia b ility  is  a s s ig n e d  as a g ro u n d  w h e n  a co u rt c o n c lu d e s  that the d e c is io n 
m a k in g  fu n c t io n  lie s  w ith in  th e p r o v in c e  o f  th e  e x e c u t iv e  a n d  th a t it is  
in a p p ro p r ia te  th at the co u rts  sh o u ld  tresp a ss in to  th a t p reserv e . S o m e d e c is io n s  
m a d e in  the ex erc ise  o f p rero g a tiv e  p o w er  are ex a m p les . A lth o u g h  th ese  d ec is io n s  
are n o  lo n g er  im m u n e  from  r e v ie w  s im p ly  b eca u se  th e y  are d ec is io n s  m a d e  in  the  
e x e r c ise  o f  p r e r o g a t iv e  p o w e r , th e ir  n a tu re  m a y  b e  su c h  th at th e y  are n o t  
su sc e p tib le  o f  r e v ie w . D e c is io n s  a ffec tin g  n a tio n a l se c u r ity , fo re ig n  a ffa irs, to  
p ro secu te  or n o t to  p ro secu te  an d  the grant o f  p a rd o n s to c o n v ic ted  p erso n s co m e  
to m in d .23 O f co u rse , d e c is io n s  on  to p ics  n ot o rd in a r ily  subject to ju d ic ia l r e v ie w  
w h ic h  are illeg a l or u ltra v ires w ill  b e  subject to  ju d ic ia l r e v ie w  on  that sco re .24

Attorney-General (NSW) v Quin,25 w h ic h  co n cern ed  the exerc ise  o f  a sta tu to ry  
p o w er  to a p p o in t m a g istra tes, is  an illu stration . In th at case  I p o in ted  o u t that the  
C o u rt is  r e lu c ta n t to  in te r v e n e  b y  w a y  o f  ju d ic ia l r e v ie w  in  th e e x e c u t iv e 's  
tra d itio n a l fu n c t io n s  o f a p p o in t in g  ju d ic ia l o ff ic e r s .26 B rennan  J w e n t  further, 
sta tin g  that it is n o t a fu n ctio n  o f the cou rts to  d irect or e ffec t the a p p o in tm e n t o f  
ju d icia l o fficers .27

O n the oth er  h a n d , in  FA1 Insurances Limited, v Winneke,28 the H ig h  C ou rt h e ld  
that a d e c is io n  o f the G o v ern o r  in  C o u n cil r e fu s in g  an  a p p lica tio n  for ren ew a l o f  
an in su rer's lic en ce  w a s  r e v ie w a b le  for d en ia l o f p ro ced u ra l fa irn ess, th e in su rer  
n ot h a v in g  b e e n  g iv e n  an o p p o r tu n ity  to m eet a d v erse  co m m en ts  o f th e M in ister  
c o n c e r n in g  its  in v e s tm e n ts  a n d  fin a n c ia l p o s it io n . T he d e c is io n  b ro k e  n e w  
g ro u n d  in  that th e C ou rt d e c id e d  for the first tim e th at the fact that a s ta tu to ry  
p o w e r  is  v e s te d  in  th e G o v e n o r  in  C o u n c il d o e s  n o t m ea n  that it is  b e y o n d  
r e v ie w .29 T he d e c is io n  is in  accord an ce w ith  the a p p ro a ch  that has b e e n  taken  in

23 In E n g la n d , th e  r e fu s a l to  g r a n t  a p a r d o n  h a s  b een  s u b je c te d  to  ju d ic ia l r e v ie w . S e e  R v  H o m e  
S e c r e ta r y ;  E x  p a r te  B e n t le y  ( D C )  [1994] 2 W LR 101. T h e  is s u e  h a s  n o t  a r ise n  for c o n s id e r a t io n  b y  th e  
H ig h  C o u r t o f  A u s tr a lia  in  r e c e n t t im e s .

24 S ee  C h u r c h  o f  S c ie n to lo g y  v  W o o d w a r d  (1 9 8 2 ) 154 CLR  25.
25 (1990) 170 C LR  1.
26 n 25 a t 18.
27 n 25 a t 33 .
28 (1982) 151 C L R  34 2 .
29 S ee  a ls o  S o u th  A u s t r a l ia  v  O 'S h e a  (1987) 163 CLR 378.
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C a n a d a 30 a n d  N e w  Z e a la n d .31 T he a m en a b ility  o f  the G o v e n o r  in  C o u n c il to  
ju d icia l r e v ie w  o ffers so m e  p ro tec tio n  to the c it izen  a g a in st th e  le g is la t iv e  p ractice  
of co n ferr in g  sta tu to ry  d iscretio n  o n  the G o v en o r  in C o u c il in s tea d  o f a M in ister  or 
sta tu to ry  o fficer  as a p o ss ib le  m ea n s  o f a v o id in g  ju d ic ia l r e v ie w , p a r ticu la r ly  for 
p ro ced u ra l fa irn ess.

Cabinet decisions

It is  o n e  th in g  to  sa y  that E x ecu tiv e  C o u n c il d e c is io n s  are s u s c e p t ib le  o f  
ju d ic ia l r e v ie w . B ut w h a t o f  C ab in et d ec is io n s  w h ic h  are in v o lv e d  in  th e  ex erc ise  
o f sta tu to ry  p o w er?  A re th ey  e v e n  rev iew a b le?  A n d , if  so , in  w h a t c ircu m stan ces?  
In th e  g o ld e n  a g e  o f c la ss if ica tio n  o f fu n c tio n s  it w o u ld  h a v e  b e e n  a n a th em a  to  
su g g e s t  th at a C a b in et d e c is io n  c o u ld  b e the subject o f ju d ic ia l r ev iew ; n o  d o u b t it 
w o u ld  b e  a n a th em a  to  m a n y  to d a y . B ut, w ith  the c la ss if ic a tio n  o f  fu n c t io n s  n o  
lo n g er  a ccep ted  as a g o v e r n in g  criterion , o ther g ro u n d s  m a y  n e e d  to  b e  a ss ig n e d  
for the im m u n ity  o f a C ab in et d ec is io n  from  rev iew .

T he is su e  a ro se  in d irec tly  in  South Australia v O'Shea. T hat ca se  co n cern ed  the  
d e c is io n  o f  C a b in et n o t to  order the re lease  o f a p erso n  w h o  h a d  b e e n  c o n v ic te d  o f  
s e x u a l o f f e n c e s  a g a in s t  c h id r e n  a n d  d e ta in e d  at H er  M a je s ty 's  p le a s u r e ,  
n o tw ith s ta n d in g  th e  reco m m en d a tio n  o f the Parole B oard that h e b e  re lea sed . T he  
H ig h  C o u rt h e ld , b y  m ajority , th a t th e  o ffen d er  w a s  n o t e n tit le d  to  a fu rth er  
h ea rin g  b efore  th e  G o v en o r  in  C o u n cil, on  the ad v ice  o f  C ab inet, re fu sed  to  exerc ise  
a d iscre tio n a ry  p o w e r  to release  the o ffen d er  on licence.

N o  m e m b e r  o f th e  C ou rt e x p r e sse d  th e v ie w  th at a C a b in e t d e c is io n  w a s  
im m u n e  from  ju d ic ia l r e v ie w . T here are so m e in d ic a tio n s  th at, i f  th e  C a b in et  
d e c is io n  tu rn ed  o n  m atters p erso n a l to  th e  o ffen d er  or w a s  in f lu e n c e d  b y  fresh  
m a tter  r e la t in g  to  h im  p e r so n a lly , a d u ty  o f fa irn ess m ig h t c o n c e iv a b ly  a r ise .32 
D e a n e  J an d  I d is s e n te d  in  the resu lt. W e co n sid ered  th at th e  d e c is io n  w a s  n o t  
im m u n e  from  r e v ie w  m ere ly  b e c a u se  it w a s  a C ab in et d e c is io n . I th o u g h t that, 
a lth o u g h  C a b in e t is  p r im a r ily  a p o lit ic a l in s titu tio n  c o n c e r n e d  w ith  p o lit ic a l, 
e c o n o m ic  a n d  so c ia l co n cern s, it m ig h t b e  ca lled  u p o n  to  d e c id e  q u e s t io n s  m o re  
c lo s e ly  c o n c e r n e d  w ith  ju stice  to  th e  in d iv id u a l, w h e n  a d u ty  to  act fa ir ly  co u ld  
a r ise .33 D ea n e  J sta ted  that "the c o m m o n  la w  ru les o f  p ro ced u ra l fa irn ess ex ten d , 
in  th e  a b s e n c e  o f  a c lea r  c o n tr a r y  le g is la t iv e  in t e n t io n , to  c o n tr o l a n y  
a d m in is tra tiv e  d e c is io n  w h ic h  is m a d e  p u rsu a n t to a sta tu to ry  p o w e r  a n d  w h ic h  
'd irec tly  a ffects th e r ig h ts , in terests , sta tu s or leg itim a te  e x p ec ta tio n s  o f a n o th er  in  
h is  in d iv id u a l ca p a c ity '" .34 A t the sa m e  tim e, the C ou rt h a s recen tly  r e c o g n ise d  
th at the c o n fid e n tia lity  o f  C ab in et p ro ceed in g s  sh o u ld  be r e sp ec ted .35

30 Attorney-General (Canada) v Inuit Tapirisat o f Canada (1980) 115 D L R  (3 d ) 1 a t 11.
31 Reade v Smith [1959] N Z L R  996.
32  n  29  at 4 0 5 , 4 1 2 .
33  n  29  a t 3 8 7 .
3 4  n  29  a t 4 1 7 .
3 5  Commonwealth o f Australia v Northern Land Council (1993) 176 C L R  6 0 4 .
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It is u n lik e ly  that A u stra lia n  leg is la tu res  w ill  o ften  co n fer  s ta tu to ry  p o w e r  on  
C ab in et as su c h  to d e term in e  m atters a ffectin g  d irectly  the r ig h ts  an d  in terests  of 
in d iv id u a ls . O n  the oth er h a n d , it is to  be ex p ec ted  that M in isters w ill co n tin u e  to 
take to  C a b in et m atters re le v a n t to  the e x erc ise  o f sta tu to ry  p o w e r  w h e n  th o se  
m a tters are th o u g h t to b e  o f  su ch  p o lit ica l im p o r ta n ce  as to  w a rra n t C a b in et's  
atten tio n , C a b in et b e in g  the p a ra m o u n t p o litica l d ec is io n -m a k er  in  our sy s te m  of 
ex ecu tiv e  gov ern m en t.

Review of Policy

T he r e a so n s  u n d e r ly in g  ju d ic ia l re lu c ta n ce  to  r e v ie w  p o lic y  d e c is io n s  are 
v a r io u s . P o lic y  is  th o u g h t to  stan d  w ith in  the rea lm  o f p o lit ic s  rather th a n  law . 
M o reo v er , in  co u n tr ies  like A u stra lia  w h ere  there is a federal sep a ra tio n  o f p o w ers  
an d  a v e s t in g  o f ju d ic ia l p o w e r  in  th e co u rts , the fo r m u la tio n  o f p o lic y  s ta n d s  
o u ts id e  o f th e ex erc ise  o f  ju d ic ia l p o w e r .36 It h as b een  th o u g h t that a d m in istra tors  
sh o u ld  n ot b e  fettered  in  their d iscretio n  to ch a n g e  p o licy . Jud icia l r e v ie w , e v e n  to  
the ex ten t o f  req u ir in g  co m p lia n ce  w ith  the ru les  o f natural ju s itice , is  th o u g h t b y  
so m e  to  e r o d e  that d iscre tio n . W h at is m ore , co u rts  are il l- e q u ip p e d  to  r e v ie w  
p o lic y  and  th ere is  s tro n g  o p p o s it io n  on  the part o f p o litic ia n s  an d  o ffic ia ls  to  the  
n o tio n  that ju d g e s  sh o u ld  u n d erta k e  su ch  a role or that th ey  sh o u ld  'seco n d  g u ess ' 
w h a t a d m in istra to rs  h a v e  d e c id e d . Judicia l r e v ie w  o f so -c a lle d  p o lic y  d e c is io n s  
in  im m ig r a t io n  ca ses , p a rticu la r ly  d e p o r ta tio n  ca ses , has g e n e r a te d  c la im s that 
ju d ic ia l r e v ie w  is a n ti-d e m o c r a t ic  or a n ti-m a jo r ita r ia n . It is  n o t  su r p r is in g  
th erefore that the cou rts h a v e  ex erc ised  jud icia l restraint in  re sp o n se  to a ttem p ts to  
secu re  ju d ic ia l r e v ie w  o f p o lic y  d ec is io n s.

H o w e v e r , there is a d iff icu lty  in  the n o tio n  that d e c is io n s  a p p ly in g  p o lic y  to  
the c ircu m sta n ces o f an in d iv id u a l are a lw a y s im m u n e  from  ju d ic ia l r e v ie w  in  the  
a b sen ce  o f s ta tu to ry  au th o rity . P o licy  co m es in  m a n y  sh a p e s  a n d  s iz e s . B ecau se  
p o lic y  is  c a p a b le  o f  sp a n n in g  an in f in ity  o f  su b jects  m u c h  d e p e n d s  u p o n  the  
n atu re  o f the p articu lar p o licy . Its a p p lica tio n  m a y  d ep e n d  v e r y  m u c h  u p o n  the  
in d iv id u a l's  c irc u m sta n ces .

D e sp ite  th e  co u rts ' g en era l re lu cta n ce  to r e v ie w  p o lic y , p a r tic u la r ly  at an  
abstract lev e l, there are ca ses w h ere  th e critical q u estio n  is w h e th e r  th e esta b lish ed  
p o lic y  sh o u ld  b e  a p p lie d  to  an in d iv id u a l in  p a rticu lar c ir c u m sta n c e s  or w h a t  
w e ig h t  sh o u ld  b e  g iv e n  to p o lic y , a lo n g  w ith  o th er  r e le v a n t factors. Ju d ic ia l 
r e v ie w  m a y  b e  a v a ila b le  in  so m e  o f  th ese  ca ses . In so m e  in s ta n c e s  w h e r e  the  
critical q u e st io n  re la tes  to  the a p p lica tio n  o f p o lic y , it is p o ss ib le  n o t to  a p p ly  the  
p o licy  w ith o u t p reju d ic in g  the objects w h ich  the p o licy  is d e s ig n e d  to  a ch iev e .

E x ecu tiv e  p o lic y  is en u n c ia ted  n ot o n ly  in  v a r io u s  form s b u t a lso  at v a r io u s  
le v e ls  o f g o v ern m en t. N a tu ra lly  the courts w ill accord  a greater m ea su re  o f resp ect  
to p o lic y  as it is d e term in ed  at C ab in et or m in ister ia l lev e l. P o licy  d e term in ed  at

36 R v Spicer; Ex parte Australian Builders Labourers' Federation (1957) 100 C LR  277  at 2 8 9 , 310; b u t cf R v 
loske; Ex parte Shop Distributive & Allied Employees' Association (1976) 135 C LR  194 a t 217.
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d ep a rtm en ta l le v e l w h ic h  ex c lu d es , on  d iscretion ary  g ro u n d s , a certa in  ca te g o r y  o f  
p erso n s from  the rece ip t o f  socia l w e lfa re  b en efits  w h e n  th e e x c lu d e d  ca teg o ry  fa lls  
w ith in  the larger c la ss  o f  p erso n s to  w h o m  the b en e fits  m a y  b e p a id , can  sca rce ly  
be e q u a te d  to  a p o lic y  se ttled  b y  C a b in et or a M in ister  re la tin g  to  in tern a tio n a l 
affairs or the n a tio n a l eco n o m y .

Conclusion

Jud icia l r e v ie w  c o n tin u e s  to be a v e r y  im p o rta n t sa feg u a rd  o f the r ig h ts  a n d  
in terests  o f  th e in d iv id u a l. W e m u st s tr iv e  to d e v e lo p  an d  c la r ify  th e  r e le v a n t  
p r in c ip le s  o f  la w , r e c o g n is in g  the te n s io n s  w h ic h  lu rk  b e n e a th  th e  su r fa c e  o f  
a d m in istra tiv e  la w  an d  en co u ra g e  better  u n d ersta n d in g  o f  th o se  p r in c ip les .


