
Reform Fol
In a recent speech to a Public Right to Know Conference, Council Executive Secretary JACK R 

HERMAN looked at the urgent need to reform freedom of information law and practice.

A
m o n g  th e  m a in  
o b jec tiv es  of th e  
Freedom ofbtformation 
Act, in addition to its 
focus on p rov id ing  
access to personal inform ation (and 

thus ensuring that it is accurate), is the 
fac ilita tio n  of p u b lic  sc ru tin y  of 
governm ent actions and subsequently 
an  in c rease  in  g o v e rn m e n t 
acco u n tab ility . C o n seq u en tly  the 
inform ation m ade available should 
lead to greater public input into policy 
making. These laudable ideas predate 
th e  H ig h  C o u r t 's  f in d in g  of an  
implication in the C onstitution of a 
freedom of com m unication in political 
m atters. That im plication, and  the 
Court's reasoning for its existence, that 
such a freedom  is necessary  in  a 
representative democracy, because the 
voting public needs to be inform ed on 
political m atters in order to make a 
reasoned choice at elections, lends 
m ore weight to the idea that, through 
freedom  of inform ation  processes, 
there should  be available detailed  
analyses of governm ent actions in a 
w ide range of areas.
One of the m ain avenues th rough 
which such scrutiny and analysis will 
be conducted is the press. Among its 
prim ary aims is keeping their readers 
inform ed on m atters of public interest 
and concern. Thus, the press has in the 
p a s t tried  to, and , on occasions, 
continues to, use Fol processes to 
discover m atters of public interest 
re la te d  to th e  p e rfo rm a n c e  of 
governm ent and on the developm ent 
of public policy. In other words, its 
use of Fol relates to m aintenance of the 
accountability of governments.

In the absence of government disclosure 
of material related to the developm ent 
of public policy, the public is dependent 
on Fol p ro cesses  to d isco v er the 
background. O therw ise w e become 
in c re a s in g ly  re lia n t on  'n e w s  
m anagem ent', on leaks, public relations 
and spin-doctoring. To some extent we 
are already used to that in politics but 
its insidious influence is spreading in 
the use of news m anagem ent techniques 
by the police, the military, industry and, 
even, universities. W ithout access to 
the source material, journalists, and their 
readers, are subject to the spin-doctors 
who tell only their side of the story.
At the same time as they are more likely 
to provide background briefings and 
off-the-record leaks, governments and 
the public service have become more 
sophisticated in their ability to frustrate 
a ttem p ts  by the p ress to use Fol. 
M ethods used include a large num ber 
of blanket exemptions to the process 
(Cabinet docum ents, com m ercial-in
confidence, privacy, security etc), time 
delays built in, the charging of excessive 
fees for the service and, in some cases, 
u n re a lis tic  re q u ire m e n ts  for 
identification of docum ents required. 
W e've seen  fed era l m in is te rs  use 
'conclusive certificates' to block access 
to docum ents sought by The Australian 
in a num ber of areas w hich w ould 
appear to be qu in tessen tial^  m atters of 
public interest and concern, including 
Treasury docum ents on the effect of 
bracket creep on incomes and taxes and 
the possible misuse of the first home- 
owners' scheme.
Those of you who read The Australian 
w ill h av e  b een  fo llo w in g  the 
developm ents of that paper's Fol editor, 
Michael McKinnon, to gain access to

the treasury documents. McKinnon is 
one of the few A ustralian journalists 
who makes regular and systematic 
use of Fol laws to gain access to 
inform ation upon w hich to base his 
investigations and  w ho has been 
achieving some success in his efforts. 
But McKinnon's limited success in 
the field of Fol is in contrast w ith the 
majority of Australian journalists, who 
make very limited use of Fol in their 
work.

Statistics
A lthough statistics are published by 
the various governm ent agencies 
w hich are responsible for overseeing 
Fol, m ost of those agencies d o n 't 
distinguish between journalists and 
other applicants for the purposes of 
analysis. Consequently it is very 
difficult to m ake an accurate estimate 
of how  m any Fol applications are 
m ade by journalists. There is one 
notable exception: the Queensland 
Information Commissioner publishes 
a profile of those applicants who seek 
external review. In its 2003 annual 
report the Commissioner reported that 
275 applicants sought such review. 
The vast majority of those applicants 
w ere individuals. Only two were 
journalists. There are three possible 
explanations: few  Fol applications 
from  journalists are refused (which 
seem s im p ro b ab le ) ; v e ry  few  
journalists w hose applications are 
refused seek review; or relatively few 
journalists m ake Fol applications. 
Evidence, including a study done for 
the Council by an honours student at 
UTS in 2002, suggests that the majority 
of journalists make very little use of 
Fol.
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Here is a paradox, one of the prim ary reasons for introducing 
legislation was to increase governm ent accountability by 
facilitating scrutiny of governm ent action, yet journalists 
rarely use Fob Which raises the question: why is it that 
journalists make so little use of Fol?
Raise the subject of Fol w ith most journalists or editors and 
they'll usually tell you that it's not w orth their time to make 
an Fol application; that it's m ore trouble than its worth; or 
that an Fol application requires a lot of w ork and yields 
very little rew ard . Probe a little deeper and their complaints 
usually boil down to three problems: they are refused 
access to the inform ation they seek; they are advised that 
they will only be given access to the inform ation that they 
w ant if they pay an exorbitant am ount of money; or it takes 
so long to process the application that the inform ation is 
outdated and irrelevant by the time they receive it. It 
remains easier (and quicker) for journalists to acquire 
information via unofficial leaks and off-the-record briefings 
than it is to gain access through formal Fol procedures This 
makes journalists more vulnerable to being m anipulated 
and misled and makes it m uch easier for governm ents and 
officials to m anage news.
Governm ent politicians (although interestingly, not those 
politicians who are in opposition), w hen responding to 
criticisms of excessive use of exemptions to block Fol 
applications, have a tendency to cite the large volum e of 
successful Fol applications as evidence that the legislation 
is operating satisfactorily. According to the Commonwealth 
statistics for the year 2002-2003, of 38,370 requests 
determ ined only 2,246 (5.58 per cent) were refused, w ith 
more than 70 per cent being granted in full. However, it is
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clear that the app lica tions w hich  are successful are 
overwhelmingly from individuals for personal information. 
If you look at applications for non-personal information, 
such as policy docum ents - the very documents sought by 
journalists fo r  the purposes ofscrutinising government action - 
a very different picture emerges. Of a total of 41,481 Fol 
requests received by Com m onw ealth agencies between 
2002 and 2003, 38,120 of them  (almost 92 per cent) were for 
personal inform ation, m ost of these being directed at 
V eterans A ffairs, C en tre lin k  o r the D ep artm en t of 
Immigration. Only 8 per cent of Fol applications were for 
non-personal information. So how  does the success rate of 
these non-personal applications com pare w ith the overall 
success rate? About 46 per cent of applications for non
personal inform ation w ere granted in full, w ith about 15 
per cent being refused. But even that adjusted figure is 
m isleading, since it does not take account of the high 
proportion of Fol applications which are w ithdraw n because 
of the exorbitant charges dem anded for their processing.

Costs
W hen explaining their reasons for not u tilising  Fol, 
journalists often cite the fees charged. In his Address to the 
Press Council in 2003, News Limited CEO, John Hartigan, 
referred to one example w here the governm ent quoted 
$605,284.72 for a single application. After negotiation this 
was reduced to $284. But is this typical?
According to Labor's Robert M cClelland in 2002, analysis 
from the ALP reveals that charges notified by the Howard 
Governm ent in response to FOI requests leapt from $308,689 
in 1998-99, to $552,038 in 1999-2000, $1,099,380 in 2000-01 
and $825,779 in 2001-02.
"Few of these extra charges were actually collected," he 
added, "raising serious concerns that they w ere only ever 
notified to deter requests for information".
The Council's analysis of published statistics suggests that 
certain agencies do dem and extremely high paym ents for 
Fol applications which seek non-personal information. In 
2002-2003 the Rem uneration Tribunal issued only one quote 
for non-personal inform ation -  the figure quoted was 
$10,471. In the same year the D epartm ent of Finance and 
Adm inistration issued fifteen quotes for charges in respect 
of Fol applications for non-personal information, which 
totalled $138,299, averaging $9,219.93 per application. But 
the w inner of the aw ard for the m ost outrageous charges 
quoted for an Fol applications is the Departm ent of Industry, 
Tourism and Resources, which issued $186,128 w orth of 
quotes in respect of just thirteen applications for non
personal information -  that's an average of $14,317.54. 
There appears to be a correlation between the size of the 
am ounts quoted  and  the p ro p o rtio n  of applications 
w ithdraw n: those agencies which quoted higher am ounts 
tended  to have high num bers of applications being 
w ithdraw n (52 per cent of applications to the Departm ent 
of Finance were w ithdraw n; 45.4 per cent of those to the 
D epartm ent of Industry).
A total of 3,333 applications were w ithdraw n in 2002-2003, 
but no distinction is m ade between those w ithdraw alsJ
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where personal inform ation was being sought and those 
w ithdraw als w here non-personal inform ation was being 
sought. If the figures are adjusted again to include the total 
num ber of w ithdraw als, the rate of success for Fol looks 
very poor indeed, w ith approxim ately 22 per cent of 
applications for non-personal inform ation being granted in 
full and an estim ated fifty per cent apparently  being 
w ithdraw n due to the high cost of proceeding. W ith an 
only one in five chance of an FOI application succeeding, 
should it really surprise anyone that Fol is perceived by 
most journalists as being a waste of time?
But what if you do fight on, against the odds, and persuade 
your em ployer to cough up the cash the governm ent is 
dem anding as ransom  and ultim ately succeed in your 
efforts to gain access to the information? Well, its probable 
that by the time you receive the docum ents they will no 
longer be useful to you.

Time
“The real problem is that, quite frankly, you go through this kind of 
automatic process of refusal through the federal government 
department," says Ross Coulthart, a journalist with Nine’s Sunday. 
“They know that when it gets to the Administrative Appeals 
Tribunal [the final step] that 99 times out of a hundred we drop off 
because we can’t afford it.”

Other journalists say the time taken to process FOI requests is one 
of the biggest deterrents. Many believe some government agencies 
use those delays to discourage applications. “The lengthy delay in 
processing can mean the significance of the story is lost,” says a 
reporter with The Australian, Jennifer Sexton.

The Com m onw ealth legislation states that applications 
m ust be processed w ithin 30 days, unless consultation with 
a third party  is necessary (in which case they m ust be 
processed w ithin 60 days). A further delay of 30 days is 
incurred w here review is sought. Statistics indicate that 
34.68 per cent of Fol app lica tions for non-personal 
information took more than thirty days to process and 17 
per cent took more than sixty days to process. But even the 
remaining 65 percent of applications which are processed 
within thirty days usually take too long to be of assistance 
to journalists, who usually work w ithin relatively brief 
timeframes, w here an issue being researched may only 
remain of interest to readers and audiences for a few weeks 
and where editors may require articles to be researched, 
written and published w ithin a few days. In general, 
journalists need to get access to inform ation quickly. For 
the purposes of investigative journalism , the value of 
information reduces in proportion w ith the time it takes to 
acquire it.
Time and money anecdote: Yet another recent Fol debacle 
involves a request for information about the approval of drugs and 
medical treatments. The department quoted $3,855 for the 
information, including 141 hours of “decision-making” at $20/hour.

Exemptions
So how is it that legislation which was intended to have the 
effect of m aking information accessible has, in its practical

operation, resulted in inform ation being blocked? The 
problem  lies partly w ith the legislation itself and partly 
w ith the culture of the public service. Changes to the 
operation of governm ent, such as the increasing use of 
p r iv a te  c o n tra c to rs , a re  a lso  im p o r ta n t  e lem e n ts  
discouraging the free flow of information. Issues of training 
and resources are also factors w hich have a bearing on the 
success of Fol applications. Of course, government ministers 
m ust also take some responsibility.
The Press Council's view is that inform ation should be 
available and that there should be no blanket classes of 
exemptions. Currently, there are a num ber of exemptions 
w hich  are typically  re lied  upon  w h en  refusing  Fol 
applications by the m edia. These include cabinet-in
confidence, commercial-in-confidence, "internal working 
docum ents", and "unreasonable diversion of resources".
It's interesting to note that just because a docum ent falls 
w ithin one of the exemptions it does not necessarily follow 
that the inform ation m ust be w ithheld - the governm ent 
has a discretion as to w hether or not to disclose exempt 
inform ation. But rather than exercising that discretion in 
favour of greater openness, governm ents tend to w ithhold 
inform ation beyond w hat is legitimately w ithin the scope 
of the exemptions.

Cabinet
The Commonwealth Act exempts from access any document 
w hich was brought into existence for the purpose of 
consideration by cabinet. The blanket exem ption of all 
cabinet docum ents is perhaps the m ost disturbing of all the 
exemptions, because it is so com pletely antithetical to the 
spirit of Fol. As far asjournalists are concerned, the cabinet- 
in-confidence exemption has the effect of placing beyond 
their reach the very docum ents that w ould  be of the greatest 
utility in scrutinising governm ents and keeping them  
accountable to the voting public. A lthough m any of the 
docum ents which are subm itted for cabinet consideration 
are no doubt routine and dull, these are nonetheless the 
docum ents which record the process by which politicians 
decide how to spend taxpayers' m oney and there can be no 
doubt that there is a public interest in having them  available 
for scrutiny. A lthough it is difficult to m easure, I would 
expect that this exem ption acts as a major disincentive 
discouraging journalists from attem pting to em ploy Fol in 
their research. And it appears to breach the implied freedom 
of political communication.
But w hy should cabinet docum ents, regardless of their 
subject matter, be autom atically exem pt from Fol? Two 
years ago, the Welsh Parliament commenced the publication 
of its cabinet m inutes on the Internet. If the publication of 
cabinet docum ents w ould jeopardise A ustralia's security 
or public, they are exempt u nder s 33 or s 37; if the d ocuments 
w ould adversely affect personal privacy they are exempt 
under s 41. There are a num ber of other exem ptions which 
could be relied upon to w ithhold cabinet docum ents from 
the scope of Fol w ithout resorting to a universal exemption. 
The cabinet-in-confidence exem ption is unnecessary and 
should be removed.
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Commercial
It has been widely acknowledged that the use of the 
"commercial-in-confidence" exemption has been steadily 
increasing for several years. This trend has been so 
pronounced that it has prom pted at least two state auditors- 
general to make public their concerns that it is threatening 
governm ent accountability. While the extensive use of the 
exemption is in itself worrying, m ore disturbing is the 
suggestion (from state Auditors-General, Om budsm ans 
and public accounts committees) that the inclusion of 
confidentiality clauses in governm ent contracts is made, 
not at the request of contractors, but at the insistence of 
governments so that they can use the clauses as an excuse 
to invoke the Fob
Ironically, given governm ent's assertions that they w ant to 
be more like business, this increasing use of the commercial 
exemption to limit inform ation comes at a time w hen 
private enterprise is being, or is being forced to be, in the 
wake of several prom inent com pany collapses, m ore 
forthcom ing  w ith  in fo rm ation  on financial m atters, 
including the salary levels of their executives.
There have been recently suggestions for change to the 
commercial in confidence exemption. In Novem ber 2002 
th e  Q u e e n s la n d  P ub lic  A cco u n ts  C o m m itte e 's  
recom m endations included the advice that inform ation 
should be m ade public unless there is a justifiable reason 
for not doing so; that the party requesting the confidentiality 
should be required to dem onstrate how  its commercial 
in terests w ould  be harm ed by disclosure; and  that 
confidentiality clauses should not be routinely included in 
co n trac ts  b e tw een  g o v ern m en t and  p r iv a te  sec to r 
organizations.
A positive step would be to incorporate guidelines for the 
appropriate  use of com m ercial-in-confidence into Fol 
legislation, and legislate to place an onus on ministers and 
public servants to adhere to such guidelines. W here a 
confidentiality clause is inserted into a governm ent contract 
unnecessarily or for an inappropriate purpose the public 
interest in accountability should prevail to over-ride that 
clause.
But perhaps we should go further, and consider w hether 
there should be any commercial exem ption at all. W hen 
contractors tender for governm ent contracts they should 
understand that public accountability is part of the deal. 
The public is a party to such contracts and, as such, could 
be regarded as having a right to know  all the terms. The 
inclusion of a confidentiality clause is not sufficient in itself 
to justify the removal of public accountability.

Internal working documents
One of the more peculiar aspects of the Fol legislation is that 
w hich exem pts "in ternal w ork ing  docum ents" from  
disclosure, if they would disclose m atter relating to opinion, 
advice or recom m endations obtained in the course of 
deliberative processes involved in the functions of a 
governm ent agency. In other words, docum ents which 
reveal the advice upon which governm ent decisions are 
based are exempt. But surely, if an aim of Fol is to facilitate

scrutiny of governm ent, these are the very docum ents 
w hich ought to be accessible? If it would be contrary to the 
public interest to disclose the information, it is exempted. 
W hy then is there a need to make specific reference to 
internal w orking docum ents? Merely because a docum ent 
has been created or obtained for the purpose of assisting 
the governm ent in its decision-m aking is not sufficient 
justification  to be exem pt from  d isclosure and  this 
exem ption should be repealed.

Conclusive certificates
A significant clause which is to be found in several places 
is the provision for conclusive certificates. This clause 
gives m inisters the pow er to certify that the disclosure of 
a docum ent w ould be contrary to the public interest. Such 
a certificate makes the docum ent exempt from disclosure. 
The H ow ard government, in particular, has a fondness for 
the em ploym ent of conclusive certificates as a m eans of 
maximising the scope of the exemptions to keep information 
out of the public arena, as exemplified by recent m atters 
which led to Michael M cKinnon's appeal to the AAT. 
Alexander Downer blocked access to the governm ent's 
legal advice on the incarceration of Australian citizens in 
G uantanam o Bay because release of the advice m ight 
dam age the security of Australia and international relations, 
and reveal inform ation com m unicated in confidence by a 
foreign government. And Peter Costello stym ied attem pts 
to glean inform ation on the first hom e-ow ners' scheme 
and on the impact of rising incomes on the 2003 tax cuts, 
and other material related to the affects of 'bracket creep' 
on taxpayers.
(In the m ost delicious irony of the McKinnon case, the 
precedent upon which the Treasury relied to keep the 
certificates in place arose from an earlier attem pt by an 
opposition politician to use Fol law to pry loose information 
from an earlier Treasurer. The politician seeking to use Fol 
processes, and seeking a ruling that the T reasurer's use of 
conclusive certificates was wrong, was John W inston 
H ow ard. The Treasurer at the time was Paul Keating. In 
the period since 1985, Mr H ow ard has obviously changed 
his view on the use of Fol to frustrate attem pts to shine a 
light on governm ent practices and to increase governm ent 
accountability.)
Once a conclusive certificate has been issued, the only w ay 
to gain access to the relevant material is to seek review via 
the AAT or the Federal Court. Obviously, few applicants 
have the resources to pursue this course of action, which 
m ay take years to be resolved. But even if you succeed in 
your application for review and the issue of the certificate 
is found to be inappropriate, there is no w ay to force the 
M inister to disclose the "exem pt" material.
To m itigate  the excessive and  in ap p ro p ria te  use of 
conclusive certificates, a provision should be inserted into 
Fol legislation which makes it an offence for m inisters or 
senior public servants to issue conclusive certificates for 
im proper purposes, such as the concealing of incompetence, 
inefficiency, d ishonesty  or co rru p tio n , or to avo id  
em barrassm ent to the government.
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Other reasons
Although there is ample scope for an extensive range of 
information to be legitimately withheld under the various 
exemptions, m any Fol applications are refused for spurious 
reasons which have only the most tenuous connection with 
those exemptions. Even where the refusal is w ithin the 
letter of the law it is often contrary to the spirit of the 
legislation. Excuses given for refusal of access have included 
the need to avoid em barrassm ent to the governm ent, a fear 
that disclosure w ould confuse the public, or that disclosure 
would lead to uninform ed debate.
In many instances refusal of access is due to an erroneous 
understanding of the exemption provisions. The inability 
of many public servants to com prehend their obligations 
under the legislation also results in many applicants not 
being provided w ith adequate reasons for refusal of access, 
thus m aking the task of reviewing those decisions difficult.
Administrator’s anecdote: Several weeks after making an Fol 
request, a journalist was told there would be an unavoidable delay 
past the statutory period for replies because of backlogs, short
staffing ... When the reply arrived, the journalist was told by the Fol 
officer that only six documents were considered to fit within the 
“terms of your request” . Of these, "access is granted in full to three 
documents” and “access is denied in full to three documents” . The 
three documents the journalist was allowed to see were all 
correspondence to ... him, relating to his Fol request.

But an inability adequately to understand the legislation 
and consequent shortcomings in processing applications is 
not confined to public servants. It has been suggested that 
the media would have a higher rate of success if they 
im proved their skills in preparing Fol applications. This is 
largely due to the inclusion in Fol legislation of provisions 
which perm it the refusal of volum inous requests which 
would take up an excessive am ount of adm inistrative time 
and resources. Those journalists who have had some 
success in lodging Fol applications have indicated that in 
order to have a chance of succeeding, journalists m ust 
invest time into the process of refining applications down 
to very specific requests. In order to do this, journalists 
m ust have a thorough  know ledge of public service 
procedures.

Reform
There is a broad range of problems w ith the legislation. 
W hat steps can be taken to address them?
First, governm ents need to make more inform ation on the 
process of policy developm ent automatically available to 
the public. This should include material that informs the 
decision-making processes of the Executive. Then it needs 
to reform Fol so that information is actually available on 
m atters of public interest and concern.
I have already indicated that the exemptions in the Fol 
legislation are in need of review. Most of the exemptions 
should be abolished, while others need to be redrafted so 
th a t they  only  ap p ly  in the ev en t of ex cep tio n a l 
circumstances. All Fol legislation should include a clause 
w hich m akes it an offence to w ithhold  in form ation  
im properly or for an inappropriate purpose. (For example, 
President Clinton’s Executive Order 13292, in respect of National

Security, prohibits the classification of information in order to (a) 
conceal breaches of the law, inefficiency, or administrative error;
(b) prevent embarrassment to a person, organization, or agency;
(c) restrain competition; or (d) prevent or delay the release of 
information that does not require protection in the interest of 
national security.) The legislation should be redrafted so that 
any exem ptions are over-ridden  by the fundam ental 
principle that inform ation should be freely accessible unless 
it is clearly in the public interest to w ithhold it. Conclusive 
certificates should be abolished.
T he a p p o in tm e n t of in d e p e n d e n t  In fo rm a tio n  
Com missioners should im prove Fol but any body given 
the task of monitoring Fol m ust be given adequate legislative 
pow ers to be able to review decisions and to intervene, 
w here appropriate. It is also essential that any w atchdog 
body be able to collect detailed statistics on Fol applications. 
Applications need to be broken dow n by the type of 
applicant, the nature of the inform ation sought, the purpose 
for w hich the inform ation is being sought, the reasons 
given for refusal, the reasons for applications being 
w ithdraw n and so on.
In addition to legislative reform, governm ents need to 
im prove the training of staff in dealing with Fol applications, 
so that they make decisions which are consistent w ith both 
the letter and the spirit of the legislation. Such training goes 
beyond merely understanding the legislation. There is a 
need to encourage the developm ent of an ethos w ithin the 
public service and governm ent which is consistent w ith the 
notion that the public has a right to be informed.
G overnm ents also need to ensure that adequate resources 
are invested in employing sufficient num bers of staff who 
have responsibility for processing Fol applications. By 
ensuring that Fol is adequately resourced, governm ents 
w ould  increase the probability  that app lications are 
processed in a timely way.
Similarly, journalists need to be given training in how  to 
prepare an Fol application so that it has the greatest chance 
of success. M edia organizations need to invest resources 
into pursuing reviews and appeals against unreasonable 
refusal of Fol applications. The appointm ent of dedicated 
Fol editors would also be a positive step.
The task of reforming Fol is a challenging one. It requires 
vigilance on the part of those who seek to have governm ent 
inform ation freely available. It also requires courage on the 
part of politicians, who will undoubtedly face resistance 
from their colleagues and from senior bureaucrats. Freedom 
of inform ation laws around Australia need to be reform ed 
to make the suppression of m aterial of public interest and 
concern m uch harder. M aterial should be available, unless 
it fits narrow  and specific categories of exclusion and such 
exclusions should not be for classes of docum ents. And 
those who adm inister Fol need to justify their exclusions, 
rather than the current situation w here the onus seems to be 
on those seeking to have suppressed m aterial released.

Jack R Herman

[Note: Much of the research for this paper was done by the 
Council’s Policy Officer, Inez Ryan, who also wrote an early draft 
of the paper.]


