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The Office of President of the
International Court of Justice

By TIlE HONOURABLE 8m PERCY SPENDER, K.C.V.O., K.B.E.,

PRESIDENT OF THE INTERNATIONAL COURT OF JUSTICE.

It is hardly possible to convey any conception of value as to the
nature of the office of President of the International Court of Justice
unless an account is first given, in capsule fOnTI, of the Court itself.

The Court is the principal judicial organ of the United Nations,
one of the most important purposes of which i~ "to bring about by
peaceful means, and in conformity with the principles of justice and
international law, adjustment or settlement of international disputes or
situations which might lead to a breach of the peace".[l] The Charter
of the United Nations specifically recognizes that when that Organiza
tion is dealing with the settlement of international disputes, legal
disputes-and the expression "legal disputes" covers matters over a
very wide field-should as a general rule be referred to the Inter
national Court of Justice. [2] Thus the Court is "primarily concerned
with the application of international law to the solution of differences
between States". [3] In discharging that function, the Court is part of
the existing international machinery for the settlement of disputes be
tween States.

The Court may be said to be in a real though not in the legal sense
the successor to the Permanent Court of International Justice, which
was formally dissolved at Geneva on 18 April 1946,[4] on the occasion
of the dissolution of the League of Nations, that is to say on the same
day on which the present Court held its solemn inaugural sitting at
the Peace Palace, The Hague. Partly in order to maintain continuity
of the two tribunals, the Statute and Rules of the present Court were
based upon those of its predecessor. This has made possible a sequence
and stability of jUrisprudence in international adjudication which now
extends over more than forty years. However, it is always to be borne
in mind that the International Court of Justice is not just the old Court
under a new name, but an entirely new Court, with independent
existence under its Statute, which is itself a part of the Charter of the
United Nations.

1 United Nations Charter, art. 1, par. l.

2 Ibid., art. 36, par. 3.

3 S. Rosenne, The International Court of Justice (Leyden, 1957), p. 49,

4 For text of resolution of League of Nations Assembly recording such dis
solution, see Rosenne, ope cit., pp. 27-8.
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Historically, the concept of judicial settlement of disputes between
States was preceded by the institution of international arbitration,
with origins deep in antiquity.[5] The development of arbitration in
modem times stems however from the Jay Treaty of 1794 between
the United States and Great Britain, providing for three mixed com
missions to settle certain outstanding questions between the two
countries. The idea of international arbitration was advanced con
siderably in the last century, and its progress decisively inHuenced
by the Alabama Claims arbitration between the two same States in
1872, which in the following three decades leq to arbitral tribunals
functioning with considerable success in almost a hundred cases. [6]

In 1899, there took place the first Hague Peace C'onference, which led
to the Hague Co,nvention on Pacific Settlement of International Dis
putes of 29 July 1899, and thereby to the establishment of the Per
manent Court of Arbitration.[7] That body still exists, but it functions
upon an almost wholly consensual basis; States must not only be
willing to submit the dispute between them to arbitration, but must
also agree on the arbitrators to be appointed and on the questions to
be submitted to them. Nor can the Pennanent Court of Arbitration be
described as a permanent tribunal of a corporate character. The
members of the Court constitute rather a panel of about 150-200
persons from whom arbitrators may be selected to fonn a tribunal ad
hoc as the need arises. "In a strict sense of the tenn they cannot be
said to form a body, and they have never functioned as such."[8]

While there will always be a place for arbitration in the resolution
of disputes between States, arbitral tribunals cannot develop the same
continuity of legal outlook as is possible in the case of properly con
stituted international judicial tribunals, with corporate existence, such
as the Permanent Court of International Justice and the International
Court of Justice.

It is to be remembered further that to the present Court, the Inter
national Court of Justice, States allover the world (as distinct from
States in a particular region only) have, in principle, access. All
member States of the United Nations are ipso facto parties to the
Statute, but other States may become parties to it, on conditions to
be laid down in each case by the United Nations General Assembly
upon the recommendation of the Security Council. [9]

The Court consists of fifteen members, each appointed for nine
years, the appointments being «staggered" so that every three years,

5 Cf. A. Raeder, L'Arbitrage internatio1Ul1 chez les Hellenes (1912), and M. N.
Too, Inter1Ultional Arbitration among the Greeks (1913).

6 Hudson, Inter1Ultional Tribunals (1944), p. 5.

7 The Permanent Court of Arbitration exists also under the Convention on
Pacific Settlement of International Disputes, 18 October 1907, concluded by the
Second Peace Conference at The Hague.

. 8 Hudson, The Permanent Court of International Justice, 1920-1942 (New
York, 1943), p. 7.

9 United Nations Charter, art. 93.
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five judges, who are eligible for re-appointment, retire. No two judges
may be nationals of the same State. The members of the Court are
elected by the General Assembly and b,y the Security Council from a
list of persons nominated by the national groups of States on the
panel of the Permanent Court of Arbitration, or where States are not
so represented, by national groups appointed for this purpose by
their governments. In order that a nominated person may be elected a
judge, he must obtain an absolute lnajority of votes in both the General
Assembly and the Security Council. The elections by these organs of
the United Nations take place independently of one another, but
contemporaneously.

The Statute of the Court provides that it is to be compo~ed of a
body of independent judges elected, regardless of their nationality,
from "among persons of high moral character, who possess the quali
fications required in their respective countries for appointment to the
highest judicial offices, or are jurisconsults of recognized competence
in international law."[lO] At every .election of judges, the members of
the General Assembly and the Security Council are charged by the
Statute to bear in mind, not only that the persons to be elected "should
individually possess the qualifications required, but also that in the
body as a whole the representation of the main fonns of civilization
and of the principal legal systems of the world should be assured."[ll]
As at 31 July 1965, the Court was composed of judges from the follow
ing countries: Australia, China, France, Greece, Italy, Japan, Mexico,
Pakistan, Peru, Poland, Senegal, United Arab Republic,[12 l United
Kingdom" United States of America, and Union of Soviet Socialist
Republics.

Apart from its jurisdiction to give advisory opinions to the General
Assembly or the Security Council, and other organs of the United
Nations, and a number of specialized agencies, the Court deals only
with disputes between States duly referred to it under the provisions
of article 36 of its Statute. The Court's judgment is binding upon
the States parties, in respect to the particular case submitted to it.[13l
It is to be observed that though the Court deals only with disputes
between States, a dispute between a private individual or legal entity
and a foreign State may come b·efore the Court where the State, of
which the individual or legal entity is a national, espouses his or its
cause upon the ground of a breach of intemationallaw. Moreover, the
Court has been given jurisdiction under the Statutes of the Adminis
trative Tribunals of the United Nations and of the International

10 Statute, art. 2.
11 Statute, art. 9.
12 Judge Badawi, of the United Arab Republic, whose tenn of office was due
• to run until 5 February 1967, died on 4 August 1965.

13 Cf. Statute, art. 59. In one instance only in the history of the present Court
has a State failed to comply with the Court's judgment; this was the Corfu
Channel (Assessment of Amount of Compensation) Case, I.e.]. Reports, 1949~
p.244.
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Labour Organization (ILO) to detennine by advisory opinion whether
judgments of these tribunals have been vitiated by fundamental errors
in procedure, etc., and in that connexion upon requests for an advisory
opinion by the international organizations concerned, may take into
account written observations and infonnation fOlWarded on behalf of
individuals, i.e. the officials as to whom the judgments have been
given. [14]

It is sometimes said, perhaps too often, that few cases before the
Court each year-on an average, approximately two per year. It is,
however, no measure of Court's position or authority that it is not
inundated with cases.

Concerned as it is with disputes between States which cannot be
settled by negotiation, the Court (even under a system of general
compulsory jurisdiction) would hardly be likely to have a large
number of cases brought before it. Its stature and prestige are found
in the fact that, as a world tribunal, it is the closest mankind has
approached to the acceptance of the international rule of law in the
settlement of inter-State disputes. Not to be overlooked also is the
point that by clarifying at the judicial level some if not all of the
issues involved, the Court is available to render the entirety of a
dispute more amenable to complete and final resolution.

The procedure of the Court in contentious proceedings (as distinct
from proceedings relating to advisory opinions) may be briefly noted..
Cases may come before the Court by way of special agreement be
tween States for the reference of the dispute,[15] by unilateral reference
assented to by the respondent State, [16] by application of one State
against another where both are bound by declarations to accept com
pulsory jurisdiction' under the "Optional Clause" in the Court's
Statute, [17] or as a result of a submission pursuant to treaties or con
ventions by which States parties' have agreed in advance that the
Court should have jurisdiction over certain categories of disputes.[18]

A special agreement·between States ~ill indicate the subject of the
dispute brought before the Court, the parties, and the issues on which
adjudication is sought. Where the initiating step is an application by
one State, the subject of the dispute, the parties, and the issues will
be similarly indicated.

14 Advisory Opinion on Judgments of the Administrative Tribunal of the Inter
national Labour Organization upon Complaints made against the United
Nations Educational, Scientific, and Cultural Organization (UNESCO) ,I.C.}.
Reports, 1956, 77.

15 Statute, art. 36, par. 1.

16 The so-called forum prorogatum; see H. Waldock, International Law Quar
terly (1948), vol. 2, pp. 377 et seq.

17 p"or the States which have made such declarations, and the tenns thereof,
see Yearbook 1963-1964 of the Court, pp. 218-41.

18 For a list of such treaties or conventions, see Yearbook 1963-1964 of the
Court, pp. 242-54.
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Where pleadings are involved, and this will depend to a certain
extent upon the views of the parties with regard to questions of
procedure, [19] the usual pleadings are as follows: [20] ( a) in the
case of proceedings instituted by special agreement, a memorial by
each party, a counter-memorial by each party, and a reply by each
party; (b) in the case of proceedings instituted by application, a
memorial by the applicant, a counter-melTIorial by the respondent,
a reply by the applicant, and a rejoinder by the respondent. In
substance, a memorial is a statement of claim but it is more than
a statement of claim as the term will convey itself to a lawyer
in Australia, since it sets out not only the nature of the case of the
party on whose behalf this pleading has been filed, but, in very con
siderable detail, the facts and the law upon which the case is based.
The counter-memorial ,viII in similar detail deal with the case as
presented by the memorial, both upon the law and the facts, and may
raise a counter-claim in relation to any relief claimed in the memorial.
Through the reply and rejoinder (if any) the parties are enabled to
join final issue upon the matters in dispute between them.

The pleadings can be and usually are very VoluDlinous. They not
infrequehtly run into thousands of printed pages, apart from docu
ments to which reference is made and which may be annexed. The
case can then be set down for hearing, and after a date has been fixed
by the Court, or by the President if the Court is not sitting,[21] the
oral proceedings commence. These again can be very lengthy. By way
of example, in the case heard in 1964 between Belgium and Spain
(Barcelona Traction Case), the oral proceedings lasted 43 days, and
this was only in respect to preliminary objections to jurisdiction. The
South-west Africa Cases, on which the Court ,vas engaged in 1965,
have been even more protracted. Frequently, particularly in the more
complex cases, a number of counsel on each side may be heard in
regard to different aspects of the respective cases of the parties.

Occasionally verbal testimony either of an expert character or as
to facts is tendered before the Court. This has happened only a few
times in the history of the Court or of its predecessor, the Permanent
Court of International Justice. It has occurred t\vice during the period
that the writer has been a member of the C'ourt. For the presentation
of oral evidence, special arrangements have to be made under the
direction of the President. [22]

It is in this general setting of the special role of the International
Court of Justice, and of its functions and working in practice, that the
nature of the office of President of the Court must be appreciated,
and the purpose of the specific duties cast upon the President under
stood.

1Q Rules of Court, art. 37, pars. 1-2.

20 Rules of Court, art. 41.

21 Rules of Court, art. 47.
22 Cf. Rules of Court, art. 53, par. 1.
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For an incumbent of an office to be wholly objective about it is not
easy.[2~] The writer finds it appropriate, in the course of this article,
to allow others to speak of the Presidency and of what is incidental to
the tenure of that position.

Manly O. Hudson, of the United States, who was formerly a member
of the Pennanent Court of International Justice, had this to say:_[241

"The President is far mor~ than the director of the public proceedings
devoted to hearing agents or counsel appearing in cases before the
Court. He is the guardian of the strictly judicial tradition of the Court.
Uppn him falls the delicate task of threading the deliberations of the
judges to conclusions which will command the world's assent."

Some years earlier he had commented upon the similar office of
President of the Pennanent Court of International Justice in these
tenns:-[251

"On the whole it must be said that the Presidency of the Court has
become a more important office than the draftsmen of the Statute had
anticipated. The expectation of the 1920 Committee of Jurists that
the President would be primus inter pares[26] has hardly been fulfilled,
for he exercises such control of the Court's proceedings that his
position is clearly one of dominance in the work of the Court. Outside
the Court, also, he enjoys a position of prominence, as is indicated by
the frequent appeals to the President to make appointments provided
for in treaties or contracts."

This special position of the President is recognized throughout the
articles of the Statute of the Court and the articles of its Rules of
Court. Onerous indeed, in number and delicacy, are the various tasks
cast by these instruments upon the President. It is correlative to these
responsibilities that the President should take precedence over all other
judges, although curiously enough this is not expressly provided for
in the Statute or Rules. Nevertheless in the s'uccessive issues of the
Court's official Yearbook,[271 where the order of precedence has been
given, the President appears first, and this is in accordance with a
constant practice never dissented from.

The President is elected by secret ballot of his colleagues for a term
of three years,[281 the election taking place in the course of the month

23 On a personal note, and particularly for the information of Australian
readers, the writer, who was the first Australian member of the Court, would
like to mention the pleasure felt by him, when he first occupied the hand
some room of the President in the PeaC6 Palace, in finding that the President's
desk had been a gift of the Australian Government, made in 1914, as was
also the ink stand, bearing the coats of arms of the Commonwealth and of
the six States.

24, American Journal of International Law (1949), vol. 43, p. 339.
25 The Permanent Court of International Justice, 1920-1942, p. 344.
26 Lord Phillimore, member of the 1920 Committee, had expressed the view

that it ~~would be dangerous to make the Presidency of the Court too im
portant a pose', and that the President should be primus inter pares: Minutes
of Committee, p. 456.

27 See e.g. Yearbook 1963-1964, p. 1.

28 Statute, art. 21, par. 1.
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following the date on which the judges elected at the periodic election
of members of the Court take up' their duties.[29] Although a President
may be re-elected, [30] the general practice of the Court does not favour
this.[31] The object is to ensure that no judge shall for too long occupy
a position in which he is able to exercise his considerable powers over
the work of the Court. I

The authority of the President is naturally 0f~ which must be
exercised firmly, but with considerable discretion. re must constantly
have regard to the wishes and sensibilities of fourt~ colleagues, each
from a different State.[321 He must not bow to th~ir wishes, not even
to those of a majority, when he considers the intfrests of the Court
demand otherwise, save only where the Statute and Rules of Court
stipulate expressly that a decision of the C'ourt is required. But he
will be wise if he can avoid acting contrary to their wishes, except
where he is convinced that he must.

The President directs the work and the administration of the Court
(which includes the Registry), and presides at meetings of the
Court. [33] He also presides over and directs the work of the Budgetary
and Administrative Committee of the Court, which consists of the
President, the Vice-President, and three members of the Court elected
for that p'urpose. Because of the necessity for the continuous discharge
of his duties, including the <:fuection of the administration of the
Court and Registry, he is bound, together with the Registrar, to reside
at the seat of the Court,[34] that is to say, The Hague. No such obliga
tion of residence at The Hague is cast upon other judges, not even, upon
the Vice-President. The Rules of Court require[35] that provision must
be made to ensure at the seat of the Court the continuous discharge
of the duties of the office of President, either by the President himself

29 Rules of Court, art. 9, par. 1.

30 Statute, art. 21, par. 1.

31 Reference should be made to the special case of Judge Guerrero who was
elected President of the Pennanent Court of International Justice on 25
November 1936. Following the outbreak of the Second World War, the
Pennanent Court decided that the provisions of art. 13 of its Statute (to
the effect that members of the Court should continue to discharge their duties
until their places were filled) should apply to the President. Accordingly, in
the absence of elections of judges in 1939, Judge Guerrero continued to
hold office as President. In February 1946 he was elected as a member of
the International Co~ of Justice, and in April 1946 was elected by his
colleagues as President, holding office until 1949.

32 Should both States parties to the dispute have no national of their o,vn on
the Court, they are entitled to choose judges ad hoc (Satute, art. 31, par. 3);
in this event the President will have to bear in mind the views of sixteen
colleagues.

33 Rules of Court, art. 10.

34 Statute, art. 22, par. 2.

35 Rules of Court, art. 12, par. 1.
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or by the Vice-President. During the Court's statutory vacations, he
must maintain contact with the Registrar, or request, when necessity
arises, the Vice-President to act in his place. [36] The President and
Vice-President must, therefore, not both be absent on leave at the
same time.[37] In recognition of the special duties imposed upon him,
the President is granted a special annual allowance.[3S]

In the event of an equality of votes by the judges present on ques
tions before them, the President has a casting vote. [39] Because of such
casting vote, the Rules of Court provide[40] that if the President is a
national of one of the parties to a case before the Court, he is to
abstain from exercising his functions as President in respect of the
case.

When the Court is not sitting, certain provisions of the Statute and
Rules of Court require the President to perfonn functions of the Court;
~~there is, in fact, a kind of delegation of competence in favour of the
President in relation to acts or decisions that -cQuld nonnally be per
fonned or taken only by the Full Court."[41] These out-of-session
powers of the President relate for the most part to interlocutory
matters. [42] 1nere is naturally no appeal to the full Court from his
acts or decisions, but the context of the particular provision in the
Statute or Rules of Court conferring an out-of-session power may
require that what the President does or decides shall be without
prejudice to any subsequent ruling or detennination of the Court
itself. [43]

The President's out-of-session p,owers include the following:-
(1) Fixing of time limits: e.g. for pleadings of the parties; [44] for

submission of observations by an international organization with regard
to a matter of the construction of its constituent instrument or of a
convention adopted thereunder arising in a case;[45] for a statement of
observations and submissions by one State party with regard to a
preliminary objection taken by the other;[46l for observations by the
parties upon an application by a third State to intervene in the

36 Rules of Court, art. 25, par. 1.
37 Rules of Court, art. 26, par. 2.

38 Statute, art. 32, par. 2.
39 Statute, art. 55, par. 2.

40 Rules of Court, art. 13, par. 1.

41 M. Dubisson, La Cour Internationale de Justice (Paris, 1964), p. 63.

4,2 See however, Rules of Court, art. 47, par. 2 (power to postpone commence
ment or continuance of hearings), and arts. 68-9 (power to record settle
ments or discontinuances).

43 See, e.g. Rules of Court, art. 37, par. 5 (powers as to pleadings, including
fixing of time limits for filing).

44 Rules of Court, art. 37, pars. 2 and 5.

45 Rules of Court, art. 57, par. 5, and Statute, art. 34, par. 3.
46 Rules of Court, art. 62, par. 3.
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case; [47] for the filing of a memorial by the intervening State and of
counter-memorials by the parties to the case;[48] for the submission of
observations by a party or parties upon a request for revision of a
judgment[49] or upon a unilateral application for interpretation of a
judgment, [50] and fOT the filing of comments by States and inter
national organizations on the statements of other States and inter
national organizations made in the course of proceedings for an
advisory opinion. [51]

(2) Convening of members of the Court in case of urgency, during
vacations. [52]

(3 ) Appointing a place other than The Hague where one of the
chambers of the C'ourt may hold its sessions. [53]

(4) Allowing pleadings and annexed documents to become avail
able to any member of the United Nations or a State entitled to appear
before the Court, or to the public.[54]

(5) Fixing the date for commencement of the oral proceedings.[551

(6) Taking the necessary steps for the examination of witnesses or
experts otherwise than before the Court itself.[56]

(7) Deciding, where an advisory opinion is sought, what States or
international o~ganizations are considered as likely to be able to furnish
information of value to the Court,[57] and the form and extent of com
ments which States or international organizations shall be permitted
to make upon statements presented by others. [58]

The President's out-of-session powers in the case where a party
seeks interim measures of protection call for separate consideration.
If· a request for the indication by the Court of such interim. measures
is filed when the Court is not sitting, the members of the Court are
to be convened by the President forthwith. Pending the meeting of the
Court and a decision by it on the interim measures to be indicated, the
President is, "if need be", to "take such measures as may appear to
him necessary in order to enable the Court to give an effective

47 Rules of Court, art. 64, par. 3, and Statute, art. 62.
48 Rules of Court, art. 65, pars. 1 and 2.
49 Rules of Court, art. 78, par. 2.
50 ,Rules of Court, art. 79, par. 3.
51 Statute, art. 66, par. 4.
52 Rules of Court, art. 25, par. 2.
53 Rules of Court, art. 28, par. 3.
54 Rules of Court, art. 44, pars. 2 and 3.
55- Rules of Court, art. 47~ par. 1.
56 Rules of Court, art. ·56.

57 Statute, art. 66, par. 2.
58 Statute, art. 66, par. 4.
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decision." [59l In the light of past precedents, [60l these words could,
inter alia, enable the President to assume a quasi-diplomatic role dur
ing the inteIVal preceding the meeting of the Court; by telegram or
otherwise he could urge one or both parties to abstain from any
threatened coercive action, or not to disturb the status quo before the
Court has given its decision.[61l Such action may be taken by the Presi
dent at the request of one of the parties. [62l It is obvious that this
power of the President might under certain circumstances influence a
peaceful settlement of a dispute.

Moreover, when the Court is not sitting, and even though a request
for interim measures of protection has not been filed, the President
may feel that the Court ought to be ·given the opportunity of con
sidering whether it should, proprio motu, indicate such measures.
Accordingly the Rules of Court authorize the President, at his dis
cretion, to convene the judges in order to submit to them the question
whether it is expedient for the Court, proprio motu, to indicate interim
measures. [63l It can be seen that in this co"hnexion a delicate but
important responsibility has been cast upon the President.

Turning from these out-of-session powers of the President of the
International Court of Justice, it may be opportune now to notice some
of the important Presidential functions, exercisable regardless of
whether the Court is sitting or not.

Of special interest is the requirement in the Rules of Court that '~in

every case submitted to the Courf' the President is to ascertain the
views of the parties with regard to questions of procedure, and for
this purpose may summon the agents of the parties to meet him as
soon as they have been appointed.[64 l It is in the ligpt of the informa
tion obtained by the President that the Court is to make the necessary
orders to determine inter alia the number and the order of filing of
the pleadings and the time limits within which these are to be filed. [65l
The Rules of Court do not expressly restrict the power to ascertain
th~ views of the parties to the pre-pleadings or pre-hearing stages,
although an argumenf-in favour of such a limitation could be founded

59 Rules of Court, art. 61, par. 3.
60 Cf. action taken by President Adatci in 1933 in the Pless Case (telegram sent

to Polish Government suggesting the opportunity of that Government con
sidering the possibility of desisting from coercive measures pending the
Court"s meeting); Hudson, The Permanent Court of International Justice
1920-1942 (1943), pp. 291, 429.

61 Hudson, Ope cit., pp. 427-8, is of opinion that the words fall short of auth
orizing the President to indicate. provisional measures, as the Court is em
powered to do under the Statute, art. 41, par. 1. Semble, the principle
expressio unius, exclusio alterius here applies.

62 Thus the President so acted at the instance of the British agent in the Anglo
Iranian Oil Co. Case; Rosenne, The International Court of Justice (1957),
p.329.

63 Rules of Court, art. 61, par. 6.

64 Rules of Court, art. 37, par. 1.

65 Ibid, art. 37, par. 2.
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upon the heading "Preliminary measures" to articles 37 and 38 of the
Rules of Court. Moreover, there is a precedent for the President
meeting with the agents in order to suggest that tiley agree upon the
matters to be dealt with by each party in the oral proceedings.[661

Rosenne, in his distinguished work on the Court,[67] has this to say
regarding such special functions of the President:-

"It is customary, both· in contentious and in advisory proceedings, for
the President to meet with the agents and other representatives from
time to time in some form of pre-trial conference, at least to try
and reach some general accord on the complex procedural problems
that attend any international litigation. This is a task of great practical
importance, and at times, doubtless, delicacy. It can be surmised that
the role of the President requires diplomatic skill of high order, not
merely to ensure the smooth conduct of the proceedings themselves,
but also to prevent the judicial proceedings from further exacerbating
the relations of the parties, especially where the case has important
political implications. For the Court has a direct interest and re
sponsibility in ensuring that its own independent and detached place
shall not be jeopardized by indelicate handling of sensitive disputes."

Certain specific provisions of the Rules of Court appear to require
the President, for special purposes, to meet with the agents or repre
sentatives of the parties. Thus under article 46 paragraph 3, if the
parties to a case which is ready for hearing are agreed in asking for
the case to be put after other matters which are ready for hearing
and which follow it in the General List, the President may grant such
a postponement, while if the partieS are not in agreement on the ques
tion, the President is to decide whether or not to submit the question
of postponement to the Court. Again, under article 7 paragraph 2, if
the Court has decided to appoint assessors to sit with it, the President
is to take steps to obtain "all the information relevant to the choice of
the assessors", and it could semble be relevant that both parties have
a strong objection to a particular person being appOinted as assessor.

Before the oral proceedings commence, the question may arise
whether one of the judges should or should not sit in the case. The
Statute provides[68] that if, for some special reason, a member of the
Court considers that he should not take part in the decision of a
particular case, he is to infonn the President accordingly, [69] while if
the President considers that for some special reason a member of the
Court should not sit in a particular case, the President is to give that
member notice; in the event that there is a disagreement between the
judge concerned and the President, the matter is to be settled by
decision of the Court.

66 See Rosenne, op. cit., at p. 382, dealing with what occurred in the Fisheries
Case (United Kingdom-Norway).

67 Op. cit., pp. 382-3.

68 Art. 24.

69 This may be done by letter addressed to the President, stating the reasons
why, in the judge~s view, he should not take part in the decision of the case.
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The oral hearing is under the control of the President. [70] This
throws a considerable responsibility upon him, particularly in a
difficult and sensitive case. According to usual practice, after formally
noting the presence in Court of the agents and counsel of all the
parties, the President will open the hearing. This fonnal declaration
of the opening of proceedings may be prefaced by observations of the
President concerning such matters as the course of the pleadings,
availability to the public of the documents in the case, and the non
participation of certain judges in the hearing. After the agents, counsel,
and advocates of the parties have completed their presentation of the
case, it is similarly for the President to declare the hearing closed,[711

although such closure may be subject to a reservation that if the Court
should desire further infonnation from the parties, it will communicate
with the agents. [72]

During the hearing, the President may with or without consultation
of his colleagues put questions to the agents, counsel and advocates
and ask them for explanations, and although a judge has a similar
right to put such questions, he must before exercising such right make
his intention known to the President. [73] Apart from the individual
right of the President or of any judge to ask questions, questions may
be framed by the Court as a whole, (74] and these will be put through
the President. By virtue of his right to control the hearing, the
President may disallow questions put to witnesses, although he may
consult his colleagues in that connexion.

When the oral proceedings have been concluded, and after the
expiration of a period of time during which the judges study the oral
arguments of the parties, the President convenes the Court for
deliberations under his direction. His task is to prepare and submit
to the Court a plan of discussion. He ensures that all questions which
have to be solved are discussed, and that each judge makes known his
views thereon. Finally, each question is put to the vote and decided;
as already mentioned above, in the event of equality of votes th,e
President has a casting vote. The preparation of a draft judgment is
then entrusted to a Drafting Committee consisting of the President
and two judges chosen by the Court. The draft judgment is submitted
to a first and second reading by the Court b,efore it is finally settled.
This is a long and arduous procedure in a Court composed of so
many members. The President presides over the discussions. The
decision of the Court and its motivation will finally be read by the
President in open Court, due prior notice having been given to the
agents. [75l

70 Statute, art. 45.
71 See the mandatory requirement in the. Statute, art. 54, par. 1.
72 There was such a reservation upon the closure of the Barcelona Traction

Case (Preliminary Obiections) on 19 May 1964.
73 Rules of Court, art. 52, par. 2.
74 Rules of Court, art 52, par. 1.
75 Statute, art. 58.
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Of the strictly judicial activities of the President, it remains to
mention the following:-
Authentication.-In conjunction with the Registrar, the President is to
sign the judgment of the Court, [76] and the minutes of each hear
ing.[77] In the absence of consent by the necessary party or parties,
the President can give leave for the correction of any slips or errors
in documents filed in the Registry. [7Sl

Resignation, illness, or dismissal of a judge.-The resignation of a
judge is to be addressed to the President, for transmission to the
Secretary-General of the United Nations. [791 Judges prevented by
illness or other serious reasons from attending a sitting of a Court
convened by the President are to notify the President, who will inform.
the Court. ISO] The President has the duty of convening the Court for
the purpose of deciding whether a particular judge should' be dis
missed, because in its unanimous opinion he has ceased to fulfil th.e
required conditions.[BI]

Declarations by officials of the Registry.-Before taking up his d.uties.,
each official is to make a declaration of loyalty, etc., before th,e
President, the Registrar being present. [S2]

Chambers.-The President fixes the dates for the convening of
chambers) 831 In order to maintain the principle that there shall be
adjudicators of the nationality of the parties, the President is required
to request one or, if necessary, two of the judges forming a chamber
in session to give place to judges' having the nationality of the parties,
or if there are no such judges or if they are unable to be present,
to judges specially chosen by the' parties.[S4]

Advisory opinions-time limits for statements in writing by States and
international organizations.-Wh,ere States and international organiza
tions are to ~sh infonnation in proceedings by way of advisory
opinion, the President is to fix the time limits for the presentation to
the Court by them of written statements,.[S5]

This, without too much detail, gives the general picture ot the
principal judicial activities of the President of the C:ourt. Any per
spective of the office of President is, however, incomplete if confined

76 Statute, art. 58.

77 Statute, art. 47, par. 1.

78 Rules of Court, art. 40, par. 5.
79 Statute, art. 13, par. 4.

80 Rules of Court, art. 27.
81 Rules of Court, art. 6; and Statute, art. 18, par. 1.
82 Rules of Court, art. 17, par. 2.

83 Rules of Court, art. 28, par. 2.

84 Statute, art. 31, par. 4.
85 Statute, art. 66, par. 2.
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to his strictly judicial activities. He has significant extra-judicial respon
sibilities. Many duties not provided for in the Statute or in the Rules
of Court are discharged by him.

Thus the President represents the International Court of Justice in its
public relations with governments, and on public occasions. He re
ceives Ambassadors who, in practice, pay courtesy calls to him upon
their· ap'pointment to The Hague. In the same manner, he receives
important visitors and all who have business with the Court. He
deals, where necessary, direct with the Netherlands Government. He
maintains contact with the Secretariat of the United Nations, and
eac.h year it is customary for him, immediately before the General
Assembly meets, to visit New York for necessary discussions on,
matters affecting the Court.

Last but not least, the President is frequently called upon to make
appointments. This can arise in three ways:-

(a) Pursuant to treaties, conventions, agreements, and other inter
national instruments, providing that in particular circumstances, the
President may be requested by the States (or international organiza
tions) parties to appoint arbitrators, umpires, members of conciliation
commissions, or other such officers. [86] Governments or international
organizations which intend to include such a provision in an inter
n~tional instrument, in prac.tice conslllt the President beforehand as
to his willingness to accept the responsibility, and submit the draft of
the provision to him for approval. Provided that there has been such
previous approval of the draft, requests to the President to make such
ap'pointments have always been acceded to.[87]
(b) Pursuant to contracts between a State and a corporation, or to
contracts between corporations, providing that the President may be
requested to appoint an arbitrator or arbitrators. Again, the general
practice is to consult the President beforehand as to his willingness to
undertake the duty, and to submit the draft contract to him for
approval. If the relevant clause or clauses be so approved, requests
for such appointments are likewise always acceded to.
(c) Ad hoc requests by States or international organizations to appoint
members of a committee, or to appoint a person to a particular
office. [88]

This extra-judicial role of the President of the Court cannot detri
mentally affect his office; it is rather a measure of the continuing
respect p,aid to such office by States, international organizations, and
private corporations.

86 For a list of such treaties, conventions, agreements, and instrnments, see
Yearbook 1963-1964 of the Court, pp. 255-321. These include agreements
between a State and an international organization, and agreements between
international organizations themselves.

87 For instances of appointments so made by the President of the Court, see
Yearbook 1952-1953, pp. 44-5; Yearbook 1962-1963, p. 30; and Yearbook
1963-1964, p. 50.

88 For instances of such appointments, see Yearbook 1952-1953, pp. 54-5; Year
book 1953-1954, p. 44; Yearbook 1954-1955, p. 45; and Yearbook 1962
1963, p. 30.




