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ConHicts of Laws within a Federation: Anderson v.
Eric Anderson (Radio and TV) Pty. ltd.

By P. E. NYGH, I

SENIOR LECI'URER IN LAw, UNIVERSITY OF SYD*Y.

The points of law involved in the case of Anderson\v. Eric Anderson
Pty. Ltd.,[l] recently decided by the High Court, rar·sed some funda
mental questions concerning the development of conflicts law in
Australia. ,I

In the first place the High Court was faced with t~e vexed question
of defining the choice of law rules applicable at co~on law to torts
committed abroad. In the second place the Co~tJfad to consider
whether these common law rules had been disPlacid, so far as COD

flicts of laws within the Australian Commonwealth w re concerned, by
a federal law of conflicts. I

The history

On 17 July 1962, the plaintiff, George Anderson, feceived personal
injuries in a motor collision with a vehicle driven bYI a servant of the
defendant company. The collision took place in Ca berra, Australian
Capital Territory. The plaintiH brought action aga· st the defendant
in the District, Cowt of the Metropolitan District, in Sydney, New
South Wales, alleging that the collision was due to e negligence of
the defendant's servant. The defendaIllt denied negligence and
pleaded that the plaintiff had himself contributed t the accident by
his own negligence. I

Under the common law then in force in New S uth Wales con
tributory negligence on the part of the plaintiff was complete bar to
his action. [2] The common law in the Territory had een amended by
section 15 of the Law Reform (Miscellaneous ProvJions) Ordinanre
1955 (A.C.T.), which prevents a claim for damagds for negligence
being defeated by a finding of contributory neglig~~ce and provides
for the apportionment of damages to such an extent a$ the court thinks
just and equitable having regard to the plaintiffs sh~e in the respon-
sibility for such damages. I

The action was tried before Judge Levine and a l~ry of four. The
learned judge took the view that he was bound to aIWly the substan
tive law of the Territory as the law governing th~ to t and instructed
the jury accordingly to apportion the damages if the found that the

1 (1964),65 S.R. (N.S.W.) 279; [1964-65] N.S.W.R. 1867 (N.S.W. Full Ct.);
(1965),114 C.L.R. 20; [1966] A.L.R. 423 (H.C.). I

2 But see now, Law Reform (Miscellaneous Provisions) Act 1965 (N.S.W.),
s. 10. I

I



36 AUSTRALIAN INTERNATIONAL LAW 1966

accident was due to the negligence of both the defendant and the
plaintiff. The jury having found that the defendant was guilty of
negligence and that the plaintiff had contributed to the accident by
his own negligence, found further that it was just and equitable that
the plaintiffs damages be reduced by 10 per·cent.

The defendant appealed from this decision to the Full Court of the
Supreme Court of New South Wales. That Court being composed of
Brereton, Hardie and Jacobs, JJ., allowed the appeal by majority,
Jacobs, J., dissenting, and ordered that the judgment for the plaintiff
be set aside and judgment be entered for the defendant. An appeal by
the plaintiff from this decision to the High Court was dismissed by a
Bench composed of Barwick, C.J., Kitto, Taylor, Menzies and Win
deyer, JJ., all the Justices concurring in the result.

The arguments for the plairitiff
The plaintiff relied on three arguments to support his conclusion

th(~.t the law of the Territory, as the lex loci delicti, was the governing
law to the exclusion of the lex fori, the law of New South Wales.
These arguments can each be treated separately, even- though to some
extent they were intertwined and supported each other.

In the first place it was argued for the plaintiff that the first limb of
the Rule in Phillips v. Eyre[3] which requires that "the wrong must be
of such a character, that it would have been actionable if committed in
[New South Wales],"[4] was satisfied once it was shown that the
plaintiff would, having regard only to the defendant's conduct as it
occurred in Canberra have had a good cause of action against the
defendant if that conduct, considered by itself, had occurred in· New
South Wales, even though under the law of New South Wales such an
aotion would u'ltimately have been defeated by reason of the plaintiff's
contributory negligence. Once the first limb was satisfied,· further
reference to the substantive law of the forum was unnecessary and the
extent of the plaintiffs right was determined by the lex loci delicti.

The second argument leading to the same result was that under
section 18 of the State and Territorial Laws and Records Reoognition
Act 1901-1964 (Com.), the New South Wales Court was bound to give
full faith and credit to section 15 of the Law Reform (Miscellaneous
Provisions) Ordinance, 1955 (A.C.T.). It was argued that this pro
vision had a substantive effect which compelled the State Court t~

apply the proper law of the tort without reference to the law of the
forum. This "proper law", it was sub,mitted, was the lex loci delicti.

The third argument was th,e most ambitious. It was argued that the
District .Court had been exercising federal jurisdiction under sec
tion 39 of the Judiciary Act 1903 (Com.), since it had been dealing
with a matter which arose under laws made by the Parliament of the
Commonwealth, and was therefore exercising a jurisdiction which
could have been conferred upon the High Court under section 76 (ii)
of the Constitution.

3 (1870), L.R. 6 Q.B. 1.
4 Koop v. Bebb (1951), 84 C.L.R. 629, at p. 642; [1952] A.L.R. 37, at p. 40.
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As a result the District Court had to apply the provis·ons of sec
tions 79 and 80 of the Judiciary Act 1903 (Com.), w ich are as
follows:-

"s. 79. The laws of each State, including the laws relating 0 procedure,
evidence, and the competency of witnesses, shall, except as otherwise
provided by the Constitution or the laws of the Com onwealth, be
binding on all Courts exercising federal jurisdiction in th t State in all
cases to which they are applicable."

"s. 80. So far as the laws of the Commonwealth are not applicable or
so far as their provisions are insufficient to carry them intfaeffect, or to
provide adequate remedies or punishment, the com on law of
England as modified by the Constitution and by the s atute law in
force in the State in which the Court in which the urisdiction is
exercised is held shall, so far as it is applicable and n t inconsistent
with the Constitution and the laws of the Commonweal h, govern all
Courts exercising federal jurisdiction in the exercise of heir jurisdic
tion in civil and criminal cases."

It was argued that the effect of these provisions \vas to direct courts
exercising federal jurisdiction to apply the la\v of the Stat or Territory
where the tort was committed.

It is proposed to discuss the fate of each of thesr arguments
separately.

The first argument I

The first question which arose for determination under this argu
ment was the meaning of the word "actionable" in the I first limb of
the rule in Phillips v. Eyre. There are at least three d~fferent inter
pretations possible.

The first one is that the condition represents no more hall. a public
policy reservation on the part of the forum that the caus of action be
triable or cognizable in the forum.[5] The court does not ansplant the
concrete "act" committed by the defendant into the f rum, but the
abstract "wrong" which the plaintiff has suffered ac rding to the
lex loci delicti. [6] Thus the relevant question in the prese t case would
have been: does the law of New South Wales consider the breach of
duty to drive carefully which results in harm to the pIa· tiff as giving
rise to a cause of action as does the la\\:~ of the Aust alian CaDital
T~K~? ~

This interpretation was not even urged upon the Cour by the plain
tiff, and none of their Honours in the Supreme Court and the High
Court gave it oountenance. All assumed that it was th ' wrongful act
\vhich must be notionally transplanted into the forum.

The plaintiff put forward a narrower interpretation, n mely that the
court should transplant the defendant's conduct only i to the forum,
and ask itself whether that conduct, considered by itse , \vould have
given rise to a cause of action in the plaintiff under he law of the
forum. This argument found support \vith the majorit of the High
Court. Windeyer, J., interpreted the first limb of the rule in Phillips v.
Eyre as follows £7] :-

5 Yntema, Book Review, 1949, 27 Can. B.R. 116, 118, 119.
B Per a'Beckett, J., in Potter v. Broken Hill Pty. Ltd., [1905] V. ~R. 612, 634.
7 (1965), 114 C.L.R. 20, at p. 41; [1966] A.L.R. 423, at p. 437

r
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"I take it to mean that the acts that a plaintiff alleges were done must be
such that had they been done in the country of the forum, here New
South W·ales, they would have given him a good cause of action there
against the defendant according to the lex jori, here the municipal law
of New South Wales. That a plaintiff has a good cause of action in
.this sense does not mean that no matter exists which would answer or
defeat it."

Barwick, C.J., was of the same view[8) and though Taylor, J., did
not expressly advert to the point, acceptance of this argument is
implicit in his statement that ,ein the present case ... the wrong alleged
was of such a character that it would have been actionable if it had
been committed in New South Wales ...."[9)

The third, and strictest, interpretation was adopted by Kitto, J.,
who took the view that the word "actionable" means a "wrong for
which judgment in an action may be reoovered".[lO] Thus the plaintiff
must show that in all the circumstances of the case, including his own
conduct, he would have been entitled to judgment in New South
Wales.

For Kitto, J., this was the end of the matter, but the judges who
had adopted the ·second interpretation had now to decide what the
applicable law was, once the jurisdictional requirements laid down in
Phillips v. Eyre had been satisfied. The plaintiff had, of course, argued
that the applicable law was the lex loci delicti and could rely in
support on an impressive array of dicta ranging from the statement
made by Willes, J., in Phillips v. Eyre[lI] that "the civil liability arising
out of a wrong derives its birth from the law of the place, and its
character is determined by that law", to more recent remarks made by
CusseD, J., in Varawa v. Howard Smith Co. Ltd. (No. 2)[12] and by
McTiernan, J., in Koop v. Bebb.[13) Authority to the opposite effect
consisted ·of the much criticized decisions of the Judicial Committee
of the Privy Council in The Halley[141 and the Court of Appeal in
Machado v. Fontes.[IS} In Australia the obiter dicta by the majority of
the High Court in Koop v. Bebb[161 also favoured the application of
the lex fori.

None of the judges who heard the case on appeal, with the possible
exception of Jacobs, J.,[17] were prepared to accept the plaintiffs
argument that the lex loci delicti was the proper law of the tort. At
best they left the question open, as Kitto, J., did. (18) However

8 (1965), 114 C.L.R. at p. 23.
9 (1965), 114 C.L.R. at p. 34, 35; [1966] AL.R. at p. 432.

10 (1965), 114 C.L.R. at p. 28; [1966] A.L.R. at p. 427, 428.
11 (1870), L.R. 6 Q.B. 1, at p. 28.
12 [1910] V.L.R. 509, at p 526.
13 (1951),84 CL.R. 629, at pp. 646,647.
14 (1868), L.R. 2 P.C. 193.
15 [1897] 2 Q.B. 231.
16 (1951), 84 C.L.R. 629, at p. 644.
17 Who by inference refers to the lex loci delicti as the cCproper law" governing

the tort: (1964),65 S.R. (N.S.W.) 279, at p. 290.
18 (1965), 114 C.L.R. 20, at pp. 27-9.



CONFLICT OF LAWS 39

Brereton, J., in the Supreme COurt[l9) and Barwick,
Windeyer, JJ., expressly held that the applicable law
As Windeyer, J., put it[20):-

H ••• authority that we should follow does, I think, sho that, under our
system of private international law as it stands at pres nt, a court that
entertains an action based upon a foreign tort must ( nless there be a
statute to the contrary) decide the rights of the parti s as it would in
an action based on a similar event occurring within its wn domain".

Anderson's Case is therefore authority for the pro:position that a
plaintiH who brings an action in an Australian jurisdi tion in respect
of a tort committed abroad, cannot succeed if on the acts alleged to
have occurred abroad he would not have been able 0 obtain judg
ment in the forum had those facts occurred there. It makes little
diHerence whether one accepts the reasoning of the ajority in the
High Court or that of Kitto, J. Both lead to the s e result where
there exists a defence under the lex fori which is an ab olute bar.

The question left open by Kitto, J., may still arise to plague the
courts where a defence raised by a defendant gives rise to a partial bar
to recovery in the forwn, but is not a bar at all in t e locus delicti.
Assume, for instance, that contributory negligence had been no
defence or qualification to the plaintiffs success in th Territory, but
a ground for apportiomnent of damages in N·ew South Wales. On the
view taken by the majority in the High Court, the 1 x fori is to be
applied in such a conflict. On the view taken by Ki 0, 'I., it could
still be argued that the wrong being actionable to ju gment in New
South Wales, the lex loci delicti should be applied to determine the
extent of the resulting obligation. This assumes, of co se, that appor
tionment legislation is part of th·e substantive law of t ,and not a
matter of procedure. In Anderson's Case the trial j dge held the
Territorial apportionment legislation to be substantive, and this aspect
of his decision was not challenged or questioned on ap ale [21]

The reverse situation is more likely to arise. To wha extent should
a forum, which permits complete recovery, give effe t to a lex loci
delicti which allows only partial recovery?[22] This, or course, raises
the question of what is meant by the second limb f the Rule in
Phillips v. Eyre, a question which the High Court lef unresolved in
Koop v. Bebb,[23) and with which it was not conceme in Anderson's
Case.

19 (1964),65 S.R. (N.S.W.) 279, at p. 282.

20 (1965),114 C.L.R. 20, at p. 42; [1966] A.L.R. 423, at p. 43 .
21 Per Jacobs, J. (1964), 65 S.R. (N.S.W.) 279, at p. 291. Se also: Fitzpatrick

v. International Ry. Co. (1929), 169 N.E. 112.
22 In McElroy v. MCAllister, [1949] S.C. 10, and the recent South Australian

case of Li Lian Tan v. Durham (20 July 1965-unrepor ed-noted in 40
A.L.J. 16), the forum did give effect to limitations imposed upon recovery by
the In loci delicti.

23. (1951), 84 C.L.R. 629; [1952] A.L.R. 37.
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The second argument

The second argument was not really pressed upon the Court and
consequently received little attention. Nevertheless it raised two issues
of very great importance which had not before been considered by the
High Court as a whole.

The first question was whether the full faith and credit clause of
the Constitution, and the similar provision in the State and Territorial
Laws and Records Recognition Act 1901 (Com.), had a substantive
effect, or were merely procedural provisions directing the courts of the
several states and territories to take judicial notice of the laws, records
and judgments of their sister states and territories. There are, of
course, already in existence a number of decisions by State courtS[24]
and a few obiter dicta by individual High Court Justices [251 which
support the view that the full faith and credit provisions have a sub
stantive effect. It has also been established in the United States, which
furnished to some extent the model for the Australian proyisions,[261
that the claus'e has a substantive, though perhaps somewhat ill-defined,
eHect.[27l

Anderson's Case still leaves this fundamental question open. In the
Supreme Court, Brereton, J., in one short paragraph, rejected the
argument that the full faith and credit provisions required him to
apply the Territorial Ordinance. [28] His Honour did not clearly state
his reasons, but it would appear that he was not prepared to give the
clause any substantive effect. His two brethren on the Full Bench did
not advert to the problem at all.

In the High Court, Windeyer, J., took the view that section 18 of
the State and Territorial Laws and Records Recognition Act was a
procedural provision directing the courts to take judicial notice of the
laws, records, etc., of other States and territories. [291 The other Justices
of the High Court, with the exception of Menzies, J., who expressly
refrained from considering the argument, [30] appear to have been
prepared to give substantive effect to the full faith and credit pro
visions, though none of them committed himself expressly to this view.

24 Re E. & B. Chemicals and Wool Treatment Pty. Ltd., [1939] S.A.S.R. 441;
[1939] V.L.R. 278; Harris v. Harris, [1947] V.L.R. 44; [1947] A.L.R. 106;
Re Searle (Estate of), [1937] S.A.S.R. 303.

25 Per Higgins, J., in Jones v. Jones (1928), 40 C.L.R. 315, at p. 320; per
Rich and Dixon, JJ., in Merwin Pastoral Co. v. Moolpa Pastoral Co. (1933),
48 C.L.R. 565, at p. 577, per Evatt, J., at pp. 587, 588.

26 Constitution of the United States, Art. IV, s. 1. Title 28, U.S.C. s. 1738.
27 See, e.g.: Mills v. Duryee (1813), 7 Cranch. 481; Bradford Electric Light

Co. v. Clapper (1932), 286 U.S. 145; Milwaukee County v. M. E. White Co.
(1935), 296 U.S. 268.

28 (1964),65 S.R. (N.S.W.) 279, atp. 283.
29 Anderson v. Eric Anderson Radio & T.V. Pty. Ltd. (1965), 114 C.L.R. 20,

at p. 46; [1966] A.L.R. 423, at p. 440, citing O'Connor, J., in Varawa v.
Howard Smith & Co. Ltd. (1911), 13 C.L.R. 35, at p.69; 17 A.L.R. 499,
at p. 511, to. the same effect.

30 (1965), 114 C.L.R. at pp. 39, 40; [1966] A.L.R., at p. 436.
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If the provisions have a substa tive effect, the secon question must
be considered, namely, to what extent do these pro isions vary or
qualify the common law rules of the law of conHicts? Since the
American courts have not yet co e up with a satisfa tory answer to
this question, it was not to be ex ected that the High ourt would do
any better.

Australian textwriters have pu fonvard two oppose g views. One,
championed by Professor Cowen, is that the full faith nd credit pro
visions abrogate,. or at least vary considerably, the co mon law rules
of conflicts as between the va ious parts of the ommonwealth.
Specifically, in relation to interstate torts he has ar ed that it is
inconsistent with the mandate of full faith and credit hat "every tort
claim must be strained through he sieve of actionabi ity by the lex
fori, however remote may be the exus of the cause of ction with the
forum". [31] .

The opposing view has been ut forward by Professor Sykes who
has argued that the only laws whi h are entitled to full aith and credit
are the laws which would have b en applicable to the ase before the
court according to common law rinciples of conflicts, unaffected by
any statute-made principle of conHicts, which dep ts from the
common law. On this view, the nly real effect of the full faith and
credit provisions is to prevent he forum from relyi g on its own
public policy for the purpose of r fusing to enforce the law of a sister
state which would otherwise hav been applicable. [32]

The opinions of Barwick, C.]., Kitto and Taylor, ] ., are more in
line with Professor Sykes' view 'lan that of Professor Cowen. All of
these Justices appear to have pr eded on the view that full faith and
credit was conceded to the laws 0 . the Territory only to the extent that
such laws were relevant under th second limb of· the ule in Phillips
v. Eyre. [33l As Kitto, J., put it[34]:

"... a requirement that a New S uth Wales court shall teat s. 15 of the
Ordinance as binding upon it an mean no more tha that the Court
shall look to s. 15 as it stands whenever a necessity arises to know
what ,is the law of the Terriito y for the class of cases wi!th wbich it
deals".

It is implicit in this statement hat the necessity to now what the
law of the Territory is, does not arise under the full f ith and credit
provisions, but under some ot er rule which is p. esumably the
relevant rule of conflicts of the fo m.

The third argument
This is the argument to which e Court paid the greatest attention.

Before the basic issue could b reached a number of preliminary

31 Essays on the Australian Constituti n, ed. Else-Mitchell, No. XI, p. 325. See
also, "Full Faith and Crooit-T e Australian Experienc" 1952,6 Res
Judicatae 27.

32 "Full Faith and Credit-Further Reflections" 1954, 6 Res Judi atae 353.
33 (1965), 114. C.L.R., at p. 25, per Barwick, C.]., at p. 33, per Kitto, J., at

p. 37, per Taylor, J.
34 (1965), 114 C.L.R., at p. 33; [1966: A.L.R., at p. 431.
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questions had to be settled. The Drst of these was whether the District
Court was exercising federal jurisdiction when it heard the plaintill's
claim. This depended in tum on the question whether the m·atter with
which that Court had to deal arose under a law made by the federal
Parliament within the meaning of section 76 (ii) of the Constitution.

The plaintiffs argument had been that the Court was exercising
federal jurisdiction because the plaintiff was seeking to enforce a right
created by the law of the Territory. This assumed that the proper law
of the tort was the lex loci delicti, a contention which none of the
judges who heard the matter on appeal was prepared to accept
explicitly. Even Jacobs, J., who was the only appellate judge to accede
to the third argument, based his conclusion that the District Court was
exercising federal jurisdiction on the much wider grolUld that the
jurisdiction which that Court was exercising was "one which requires
consideration of a matter which arose under a law of the Federal
Parliament". [351 By this his Honour clearly meant that the reference
which the second limb of the Rule in Phillips v. Eyre makes to the lex
loci delicti sufficed to raise a matter of federal law.

In the High Court, however, Barwick, C.J., Taylor and Win
deyer, JJ., had little hesitation in rejecting the third argument on the
ground that the right which the plaintiff was seeking to enforce was
a right created by the law of New South Wales. In their opinion the
reference which the second limb of the Rule in Phillips v. Eyre makes
to the lex loci delicti was not sufficient to bring the matter within the
ambit of federal jurisdiction. [861 As Windeyer, J., said: 'C••• a State
court does not exercise federal jurisdiction whenever it has to apply or
take into consideration some law made by the Parliament of the Com
monwealth as part of the body of law that binds it".[37]

Apart from this there was another hurdle which the plaintiff had to
overcome before he could convince the High Court that the District
Court was exercising federal jurisdiction, namely the question whether
a matter arising out of the law relating to negligence in the Tenitory
could be described as a matter arising under a law made by federal
Parliament. The law in the Territory which gives the plaintiH a cause
of action in negligence is the common law which the Territory
inherited on its separation from New South Wales in 1911. According
to common law principles the laws of New South Wales would have
continued in the Territory in any event, but to make assurance doubly
sure, section 6 (1) of the Seat of Government Acceptance Act 1909
(Com. ), provided ,expressly for the continuance of the laws of New
Sou~ Wales as they existed on 1 January 1911.

The Ordinance introducing arportionment in the Territory was
made by the Governor-Genera in pursuance of the power of
subordinate legislation in and for the Territory vested in him by the

35 Anderson v. Eric Anderson Radio & T.V. Pty. Ltd. (1964), 65 S.R. (N.S.W.)
279t at p. 289; [1964-5] N.S.W.R. 1867, at p. 1877.

36 (1965), 114 C.L.R., at p. 24, per Barwick, C.J., at p. 37, per Taylor, J., and
at p. 45, per Windeyer, J.

37 (1965), 114 C.L.H. 20, at p. 45; [1966] A.L.R. 423, at p. 439.
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Seat of Government (Administrati n) Act 1910 (Com.).lsection 12 of
that Act gives such Ordinances the 'orce of law in the Te¥tory.

The question whether matters ising under State laws continued in
a federal territory and Ordinanc made under the a thority of a
federal statute could be described s matters arising un er laws made
by the federal Parliament had bee side-stepped by the igh Court in
Buchanan v. Commonwelilth[38l and R. v. Bernas oni.[39 l The
question can, of course, be of grea importance in the int rpretation of
Chapter III of the Constitution. ~

In the Supreme Court, Jacobs, J. took the view that th matter need
not relate directly to a law made b federal Parliament, ut that it was
sufficient if it related to a body of laws "which arises uJder any laws
made by the federal Parliament".[ 0] The only referenc in the High
Court to this problem consists of a query by Taylor, ., whether it
could be said that a right given the Ordinance "ar· es under any
law made by Parliament~.[41]

Even if the District Court wa exercising federal jurisdiction, a
position which some judges wer prepared to assum at least for
argument's sake, [42] the plaintiff s ·ll had to convince e court that
the District Court was bound unde sections 79 and 80 of the Judiciary
Act 1903 (Com.) to apply the law of the Territory to th exclusion of
State law.

The argument for the plaintiff as that the ultimat reference in
sections 79 and 80, to the law of tl e State in which the court exercis
ing federal jurisdiction is sitting, was not applicable . ecause there
existed an applicable federal law. This allegedly appl cable federal
law was not, as some judges appe to have understood, he law of the
Territory but a federal conflicts rul directing courts exe cising federal
jurisdiction to apply the law of t e place where the use of action
arose. In Anderson~s Case this ha pened to be the la of the Aus
tralian Capital Territory, but it co ld equally well have been the law
of a State. The origin of this fed ral rule was not cle rly stated: it
could be viewed either as an i plication arising g nerally from
the federal nature of the Consti tion or, more spec;.cally, as an
implication from the provisions of eotion 118 of the Co stitution.

This argument raised an issue hich was first consi ered by the
High Court in Musgravev. Comm ealth.£43 l In that te the plain
tiff sued the Commonwealth in t e original jurisdictio of the High
Court for an alleged libel publis ed by a servant of e Common
wealth in Brisbane. The writ was ssued in Sydney and the trial was
held there.

38 (1913), 16 C.L.R. 315; 19 A.L.R. 25 . 1
39 (1915), 19 C.L.R. 629.
40 (1964), 65 S.R. (N.S.W.) 279, at p. 89; [1964-5] N.S.W.R. 867, at p. 1877.
41 (1965), 114 C.L.R. 20, at p. 37; [196 ] A.L.R. 423, at p. 434.
42 Brereton and Hardie, JJ., in the Su reme Court, Kitto and Menzi~, JJ., in

the High Court.
43{ 1937), 57 C.L.R. 514; [1937] A.L.R 614.
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Latham, C.J., sitting at first instance, interpreted sections 79 and 80
as requiring him to apply the law of the State in which he was sitting
unless there was a federal statute clearly applicable to the situation
before the court. There being no such statute he applied the common
law of New South Wales, including its conHicts rules. Under the Rule
in Phillips v. Eyre he had to consider wheth,er the act of the defendant
was justified by the law of Queensland. Since the statement concerned
was made under privilege in Queensland law, the plaintiff failed.

This judgment was affirmed by the Full Bench on appeal. How
ever, in his concurring judgment Dixon, J., suggested as an alternative
to the reasoning of the Chief Justice£44]:-

"Sections 79 and 80 of the Judiciary Act apply only where otherwise
Federal law is insufficient, and it may be considered that the provisions
of Federal law do impliedly prescribe the law that is to govern the
delictual responsibility of the Commonwealth for a given act of its
servants. For once an intention is discovered, either in section 75 of
the Constitution or in Part IX of the Judiciary Act 1903-1934, that the
Com'monwealth should 'be under ,a substantive liabiHty for tort, it may
well be thought to be part of this intention that the liability should be
that otherwise flowing from the law of the State or Territory in which
the wrongful act is committed or made."

Whilst this statement is carefully restricted to actions against the
Commonwealth, the concurring judgment of Evatt and McTiernan,
JJ., was far more sweeping in its scope[45] :-

"In our opinion the law to be' applied in cases where the tort alleged is
the publication of a libel in one of the States of the Commonwealth
and action has been brought in the High Court, is the same law as
must be applied where the action is brought in the Supreme Court of
the State where the claim arose by virtue of the publication of the libel,
viz. the law of such State."

The recent decision of the High Court in Pedersen v. Young [46]
established that sections 79 and 80 do not compel the High Court
when exercising original jurisdiction to apply the procedural law of
the locus delicti, but it is of no authority on the question whether the
substantive law of the locus delicti should be applied by a State court
exercising federal jurisdiction.

In Anderson's Case the plaintiffs argument on this point was
accepted only by Jacobs, J., in his dissenting judgment in the Supreme
Court. Although he did not spell it out in detail, it would appear from
the general tenor of his remarks that he took the view that there
existed a federal principle or rule ensuring that only one law should
be relevant in all courts exercising federal jurisdiction. £47]

It is unfortunate that the High Court did not give this argument the
attention which it deserved. Most Justices apparently understood the
argument to be that the law of the Territory was the applicable
federal law referred to in sections 79 and 80 of ,the Judiciary Act. That

44 (1937),57 C.L.R., atpp. 547, 548; [1937] A.L.R., at p. 617.
45 (1937), 57 C.L.R., at p. 551; [1937] A.L.R., at p. 619.
46 (1964), 110 C.L.R. 162; [1964] A.L.R. 798.
47 (1964),65 S.R. (N.S.W.) 279, at p. 290; [1964-5]N.S.W.R. 1867, at p. 1878.
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was obviously an untenable proposit on, and, if counsel ev r suggested
it, it was rightly rejected. [48]

The argument that the reference to an applicable fe eral law in
sections 79 and 80 included a ref renee to a non-statu ory federal
choice of law rule, was considered by only a few me bers of the
High Court. The clearest exposition omes from Kitto, J. [49] :-

HTo confer federal jurisdiction in a class of matters upon State Court
is therefore not, if no more be added, ,to change the 1 w which the
court is to enforce in adjudicatin upon such matters; it is merely to
provide a different basis of auth rity to enforce the sa e law. The
concept of federal jurisdiction doe not imply the existen e of a single
body of law in force throughout he Commonwealth. T e claim, that
4omatter' which the action brings efore the State court, .s necessarily
a claim to enforce a right of action alleged to exist in the Sate."

This passage puts forward the 0] posite view to that spoused by
Jacobs, J. The direction in sections 9 and 80 is not that State courts
exercising federal jurisdiction must start from the basi of federal
law, including unwritten federal p inciples, filling up s ch gaps as.
may exist with State law, but exaetl the reverse. The cou t exercising
federal jurisdiction starts from the basis of State la,,,, i eluding the
common law of the State, unless tha State law has been isplaced by
a superior federal statute applicable to the situation befo e the court.
It therefore applies the same law s a State court exe cising State
jurisdiotion in the same State.

The same view is implicit in the judgment of ~fenzie , J., though
his Honour's passion for concisenes prevented him from stating this
clearly.[OO] It may also be assumed flat Windeyer, J., mea t much the
same thing when he said: "The law of the Commonwealth are not a
transcendent system of jurisprude ce supernally hoveri g over the
laws of the States."[ol] It is a pity w th all due respect tha an issue of
such basic importance to our federa' system was not expl red in more
detail by the High Court.

Conclusions

Anderson's Case raised a multipli ity of issues. Not all of them can
be regarded as settled. Indeed, it wo ld seem that the cas is authority
only for the folowing three propositi ns:-
(a) A plaintiff suing on a tort co ·ttedabroad cann succeed in
the forum unless he would have een entitled to judg ent in the
forum if all the facts, including his wn conduct, had occ rred there.
(b) Despite the constitutional and tatutory mandate of f II faith and
credit, the common law rules of rivate international 'aware still
substantially applicable to conflicts f laws between the arious parts
of the Commonwealth.

48 (1965), 114 C.L.R. 20, at p. 24, per Barwick, C.J., at p. 37, per Taylor, J.,
at p. 39, per Menzies, J., at pp. 45, 46, per Windeyer, J.

49 (1965), 114 C.L.R., at p. 30; [1966] A L.R., at p. 429.
50 (1965), 114 C.L.R., at p. 39.
51 (1965), 114 C.L.R., at p. 45; [1966] L.R., at p. 440.
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(c) A State court does not exercise federal jurisdiction merely because
it has to apply or consider a federal law.

Utterances not directed to these propositions must be regarded as
obiter dicta of varying weight and persuasiveness.




