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Two Approaches To Treaty Interpretation

By J. G. MERRILLS·

The aim of this article is to consider two approaches to the problem
of treaty interpretation, which came into conflict at the recent Vienna
Conference on the law of treaties.[ll One of the two approaches, that
suggested by the International Law Commission, was (with minor
amendments) endorsed by the Conference. [2] The other, put forward
by the United States and based on a substantial amount of American
theory and practice, was overwhelmingly rejected. [3]

Broadly speaking the International Law Commission and the Vienna
Conference favoured a textual approach to interpretation, that is, a
steadfast focus on the words of the treaty with extraneous evidence of
intended meaning relegated to a secondary role. The United States, on
the other hand, urged a broader approach, arguing that the'text of the
treaty should be regarded as simply the formal embodiment of the
parties' shared intentions and requiring the interpreter to make, as a
matter of course, a far ranging inquiry into non-textual matters.

That the controversy is an important one is sufficiently indicated
by the matters touched on in discussion of the two approaches at the
Vienna Conference and elsewhere, which include the nature of
ordinary and legal language, the role of international and domestic
courts and the function of int.ernational law.[4]

An attempt will be made here to present an appraisal of the two

o Lecturer in Law, Sheffield University.
1 First Session 1968, see Stanford, (1969), 19 U. Toronto L.J., p. 59; Second

Session 1969, see Sinclair, (1970), 19 Int. and Compo L.Q., p. 47; and Stan
ford, (1970),20 U. Toronto L.J., p. 18.

2 See Appendix 1, Exposition and criticism are to be found in: the International
Law Commission's Commentary to Articles 27 and 28 of the I.L.C. Draft
(ultinlately Articles el and 32 of the Vienna Convention) in 61 Am. J. Int. L.
p. 534 (1967) [referred to belo\v as ILC Commentary with page references
to the American Journal of International Law in parenthesis] McDougal, 61
Am. J. Int. L. 'p. 992 (1967), Sharma, 8 Ind. J. Int. L. p. 367 (1968),
Jacobs, 18Int. & Compo LQ p. 318 (1969), Schwarzenberger, 2·2 Current
Legal Problems p. 205 (1969) and Gross, 1969 Am. Soc. Int. L. Proc. p. 108.

3 See Appendix 2. Exposition and criticism are to be found in Professor
McDougal's speech on behalf of the United States to the Vienna Conference
[referred to below as McDougal, Speech] reproduced in 62 Am. J. Int. L.
p. 1021 (1968); McDougal, Lasswell and Miller, The Interpretation of
Agreements and World Public Order (1967) [referred to below as McDougal,
Interpretation]; Falk, 8 Va. J. Int. L. p.323 (1968); and see also the
works cited in fn. 2 above.

4 The flavour of the dispute .may be salnpled by reading the exchange of
views at the 1969 meeting of the American Society of International Law,
see 1969 Am. Soc. Int. L. Proc. pp. 131-140.
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approaches and to consider afresh their implications and underlying
assumptions.

I. THE VIENNA CONVENTION APPROACH

( a) The content of the Vienna rules

The Convention treats interpretation as a two-stage process. In the
first stage the factors enumerated in Article 31 are examined in order
to determine the ordinary meaning of the treaty terms in question.
The further aids to interpretation mentioned in Article 32 are employed
at the second stage of interpretation either to confirm an interpretation
arrived at by an application of Article 31, or, if application of Article 31
"leaves the meaning ambiguous or obscure", [5] or "leads to a result
which is manifestly absurd or unreasonable".[6] Thus the essence of
the Convention approach is that the factors relevant to interpretation
are deemed to be either part of the "general rules of interpretation" of
Article 31 in which case they are always used, or "supplementary
means of interpretation" assigned to Article 32 for use in certain cir
cumstances only.

The division between Articles 31 and 32 is, in the words of the ILC
Commentary, based on the assumption "... that the text. must be
presumed to be the authentic expression of the intentions of the
parties; and that, in consequence, the starting point of interpretation
is the elucidation of the meaning of the text, not an investigation
ab initio into the intentions of the parties".[7] But Article 31, though
obviously embodying this textual approach, is not narrowly drawn.
In all, seven factors m'ust be taken into account at the first stage of
interpretation; good faith, the context, the object and purpose of the
treaty, subsequent agreements, subsequent practice, relevant rules of
international law and any special meaning of a term. It must be noted,
however, that "context" is restricted in Article 31 (2) to the text,
preamble and annexes of the treaty, together with certain agreements
and instruments relating to the treaty which are relegated to Article
32.

Some uncertainty surrounds some aspects o.f Article 31. The ambit
of the requirement of good faith and the way in which it is possible
to establish a special meaning of a' term under Article 31 (4) are both
unclear and there are also doubts as to how far Article 31 (3) (b) allows
account to be taken of any subsequent practice which modifies the
original treaty. [8] One thing is quite clear however. No interpreter
could apply Article 31 merely by sitting in his armchair looking up the

5 Vienna Convention, Art. 32 (a).
6 Ibid., Art. 32 (b).
7 ILC Commentary, para. 11 (p. 354).
8 See Jacobs, Ope cit., fn. 2 above.
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meanings of words in a dictionary. [H] The whole tenor of Article 31
makes it clear that the terms of a treaty are to be interpreted in the
light of the treaty as a wqole and the other factors mentioned in
Article 31.

Moreover, Articles 31 and 32 are not intended to be an exhaustive
enumeration of the factors which may be taken into account in inter
pretation. Rather, these articles are intended to deal only with "the
comparatively few general principles \vhich appear to constitute
general rules for the interpretation of treaties". [10 J There is therefore
no intention of ruling out th~ use of other principles and maxims of
interpretation which may be helpful in particular cases. The Inter
national La\v Cornmission \visely refrained from attempting to codify
these discretionary aids to interpretation, recognizing that "tlle inter
pretation of documents is to sOlne extent an art not an exact
science". [11]

The two stage approach to interpretation was said by the ILC's
Special Rapporteur, Sir Hunl·phrey Waldock, to represent the "existing
rule" [12) and certainly has a good deal of support in the observations
and decisions of the International Court of Justice particularly in its
early years. [13) There \vas, moreover, some authority for this rule in
the practice of the Permanent Court.[14) Thus, for example, the vie\v
that recourse to preparatory work is permissible when a literal inter
pretation would lead to a "manifestly absurd or unreasonable" result
was enunciated as early as 1925,[15] and it is therefore hardly apt for
a recent critic to describe the adoption of this rule by the ILC as
introducing "an entirely new element of uncertainty into the stability
of treaties". [16)

It nlust be conceded, however, that the practice of the International
Court has varied considerably[171 and so, though it is certainly an
exaggeration to say that the ILC approach can find no justification "in
the wisdom of past experience", [18] the Special Rapporteur seems to

9 See the explanation of Professor Waldock (ILC Rapporteur) at the Vienna
Conference, Official Records, First Session, 33rd meeting; and contrast
McDougal, Speech, at p. 1024. Earlier drafts by the Commission \vere highly
textualist in orientation, assigning, for example, the references to the objects
and purposes of the treaty and subsequent practice to the "supplementary
means of interpretation". See Articles 70 (2) (a) and 71 (2) of the Com
mission's first draft articles discussed by Jacobs, Ope cit., fn. 2 above.

10 ILC Commentary, para. 5 (p. 350).
11 Ibid., para. 4 (p. 350).
12 1966 ILC Yearbook, vol. I, Part II, para. 38, p. 206.
13 See Lauterpacht, The Development of International Law by the International

Court (1958), pp. 121-124.
14 Lauterpacht, ibid., pp. 116-121.
15 See the Polish Postal Service in Danzig Case, Series B, No. 11, at p. 39

(PCIl 1925), and see McDougal, Interpretation, pp. 226-242.
16 McDougal, Speech, p. 1027 (emphasis added).
17 See Lauterpacht, op. cit .. note 13 above, at pp. 124-127, and ~lcDougal,

Interpretation, pp. 242-251.
18 McDougal, Speech, p. 1023.
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have gone beyond the evidence in presenting the ILC approach as
the "general rule". The true position seems to be that, as with so much
of the law of treaties, there was no settled rule and consequently any
codification would inevitably contain a strong element of "progressive
development". [19]

It is not surprising that this uncertainty was reflected in the debates
of the ILC, and several prominent members would clearly have pre
ferred articles on interpretation along other lines.[201 It is, however,
worth noticing that two members of the Commission who, it has been
implied, opposed the Final Draft, in fact supported it,[21] and that
when the Commission sought the opinions of governments the majority
favoured the ILC's two stage approach to interpretation, [22] which
was, of course, in the end unanimously adopted by the Vienna Con
ference.

(b) The concept of ordinary meaning

In evaluating the Convention's approach we must begin by recog
nizing that words and phrases do indeed have ordinary or conven
tional usages. Thus, there is no substance in the objection that the
reference to "ordinary nleaning" in the Convention involves a primi
tive myth, or wholly Inistaken view of how words work. As Jacobs
has cogently observed, to deny that \vords have ordinary meanings
is t.o deny the possibility of verbal communication, "a somewhat
unsatisfactory basis for any theory of interpretation whatever".[23]

But it must further be recognized that a word or phrase has ordinary
meanings not a single ordinary nleaning. Our paucity of terms means
that one word must do many very different duties.[24] It is this feature
of language \vhich Professor McDougal has accused the International

19 Schwarzenberger suggests that in customary law: "It appears that the free
exercise of judicial discretion is limited by only two rules: (1) The first
task of treaty interpretation is to establish \vhether the consensus of the
parties has produced any legal effects. (2) If the answer is in the affirmative,
the second judicial task of treaty interpretation is to detennine, in a spirit
of jus aequm, the exact meaning and consequences of any disputes under
taking of the parties." Schwarzenberger, op. cit., fn. 2 above, at p. 214.

20 Including Rosenne (1964 ILC Yearbook, vol. 1, p. 283, para. 17 and vol. 1,
Part II, pp. 200-201, paras. 30-35) and Briggs (1966 Yearbook, vol. 1,
Part II, pp. 187, 188, paras. 35 and 26 and p. 203, paras. 3-8).

21 Viz. Messrs. Ago and Yasseen. Professor McDougal implies that the fonner
opposed the ILC Draft, see McDougal, Ope cit., fn. 2 above, at p. 996. But
the contrary is the case, see 1964 ILC Yearbook, vol. 1, p. 280, para. 79.
Similarly in his Speech, op. cit., fn. 3 above, at pp. 1024-1025. McDougal
mentions Mr. Hasseen's opposition to the draft articles but omits to notice
that he chan~ed his mind between 1964 and 1966. Cf. 1964 Yearbook, vol.
1, p. 286, para. 49 and p. 313, para. 56 and 1966 Yearbook vol. 1, Part II,
p. 203, paras. 9-13.

22 ILC Commentary, para. 10 (p. 353).
23 Jacobs, Ope cit., fn. 2 above, at p. 997.
24 For a full discussion of this question see Ogden and Richards, The Meaning

of "Meaning" (10th ed. 1949) Ch. IV. Lauterpacht in his otherwise
excellent discussion of "ordinary Dleaning" appeared to overlook this point,
see Lauterpacht, op. cit., fn. 13 above, at pp. 52-60.
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Law Commission and the Vienna Conference of ignoring. He has said
that "... a focus upon a single set of signs for the mediation of sub
jectivities could foster more arbitrariness than a disciplined systematic
review of all indices of expect.ation",[25] and that "a concern for the
text alone, apart from the circumstances of its conclusion can afford
no criteria for ascribing a meaning to the text". [26] These criticisms
would certainly be valid if the Convention directed the interpreter's
attention towards the text and the text alone. It would indeed then
be true that an arbitrary choice would have to be made between
various ordinary meanings because the interpreter, looking at the text
alone, would have no criteria for choosing between them. But as we
have already explained the Convention does not purport to confine
the interpreter's attention in this way. Rather, he is directed in Article
31 towards a variety of contextual rnatters with the object of assisting
him to choose between the alternatives offered. It is true that
by putting sonle m·aterials in Article 32 it is sought to keep them from
his attention, but the materials to which reference is permitted are, it
is suggested, sufficient to take much of the supposed arbitrariness out
of his decision. It can, of course, still be argued that seeking to exclude
some interpretative mate.rials from the first stage of interpretation is
an undesirable or ineffective restriction of the interpreter's activity
and this point is considered in sections (d) and (e) below.

(c) The encouraging of freedom of expression

Granting, then, that it is intelligible to speak of ordinary meanings
and that the references to context in Article 31, though linlited, afford
criteria for distinguishing between various ordinary meanings, the
next objection which has been raised to the Convention's approach is
that by beginning from the assumption that words have been used
with their ordinary meanings, and by forbidding recourse to travaux
or circumstances of conclusion so long as an ordinary meaning can
be established, the Convention discourages States' freedom of expres
sion. Whereas, according to Professor McDougal:-

"The concern of an interpreter who repTesents a public order of human
dignity ... is to give encouragement to individuality, inventiveness and
diversity. These are interconnected manifestations of the abounding
resources of iman ·and his inexhaustible potential for creativity. Unless
individuals are permitted Ito express ,themselves distinctively, they cannot
achieve new forms. InveIlltiveness is a means of proceeding further
along the path of individuality by bringing new patte'ms !into the picture.
The growth of distinctive combinations is fostered by .the cultivation
of innovation :and originality of style iJnarranging old and new."[27]

Professor Schwarzenberger takes a characteristically different view.
The great merit of the Convention approach in his opinion is that:-

"It encour:ages draf,tsmen to choose simple words and avoid special

25 McDougal, 1969 Am. Soc. Int. L., Proc., p. 133 (emphasis added).
26 McDougal, Speech, p. 1024 (emphasis added).
27 McDougal, Interpretation, at p. XVII, see also McDougal, Speech, at p. 1026,

and Ope cit., £n. 2 above, at p. 997.
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meanings. In other words, it discourages tendencies to try to be unduly
sophisticated or too clever by half."l281

The issue here is really the function of the language of treaties. In
our view Schwarzenberger is clearly right in presenting that function
as the creation of intelligible legal obligations. The whole object of
the compulsory Charter Procedure[29 1 for the registration and publica
tion of treaties would be frustrated if treaties could be understood only
by States prepared to fight through a thicket of "individuality", "inven
tiveness" and "diversity". Th~ problem for courts would be no less
acute. It is strange that McDougal, whose analysis of the operation of
the judicial process is so free from myth, should have been misled
into presenting as positive virtues, drafting idiosyncrasies which, if
ever actually practised, would make the interpreter's already onerous
task well nigh impossible. There are, as we shall see, strong arguments
against the Vienna Convention's rules and in favour of the American
approach, but the nurturing of nuisances of creativity and "distinctive
combinations" has nothing to do with the matter.

(d) The discovery of unusual meanings

The next objection is that, although words have ordinary n1eanings
and interpreters have the ability to discern these meanings in their
context, the parties to the treaty may not have used the words in
question in an ordinary nlcaning. It has been said that in preferring
the text of the agreement to the actual intentions of the parties the
ILC manifested "hubris of the highest order", [301 demanded a "cadaver
like obedience to the textualist command"[31] and imposed upon Stat.es
"... an artificial, preclusionary hierarchy in the relevance of modes of
communication"[321 which "may amount to clumsy and arbitrary defor
mation, completely contrary to the basic policies of a free world
order".[33] Just how high a price in frustrat.ed expectations is exacted
by a two-stage approach to interpretation?

At first sight the price \vould not seem to be excessive. In the vast
lnajority of cases it ,viII surely be true that the terms of the treaty have
been used in one of their ordinary meanings: legal terms because, as
Lauterpacht pointed out, [34] treaties are legal documents drawn up
either by lawyers or with legal advice; other terms because States do
no more speak in treaties of oranges when they mean lemons than do
private individuals when buying fruit at the grocers. When, on the
one hand, a ,vord is used in an unusual sense it may be possible to
establish a "special Ineaning" under Article 31 (4) or to invoke Article
32. So far, then, it would appear that the Vienna approach to inter

28 Sch\varzenberger, Ope cit., fn. 2 above, at p. 226.
29 United Nations Charter, i\.rticle 102.
30 McDougal, Ope cit., fn. 2 above, at p. 997.
31 McDougal, Interpretation, p. 363.
32 McDougal, Speech, pp. 1025, 1026.
33 Ibid., p. 1026.
34 Lauterpacht, Ope cit., fn. 13 above, at pp. 59, 60.
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pretation would give rise to some, but not many, cases· of frustrated
intentions.

This, however, all ignores what actually happens when a case is
argued before an international court. When this is considered the
whole intention of the parties' issue appears in a startlingly different
light.

When a question of interpretation comes before an international
tribunal applying the Vienna Convention rules or their equivalent,
what happens formally is that the international judge puts out of his
mind all thought of Article 32 materials until he has first applied Article
31. Only then is he perm·itted to refer to Article 32 and then only for
the purposes specified in that article, namely, to confirm an Article 31
interpretation, or to resolve ambiguity or obscurity, or to avoid a
manifestly absurd or unreasonable result. What happens in practice
is, however, likely to be quite different.

As reference to cases before the International Court will show,
States bring to Court all the material which supports their case, and,
as a matter of course, make in their written pleadings and oral argu
ments extensive reference to preparatory work and the circumstances
of conclusion of the treaty.[351 Now it is at least possible, 'and in our
view probable, that once these Article 32 materials have been included
in the~ pleadings and extensively referred to in the course of argument,
an interpreter's application of Article 31 will be coloured either con
sciously or unconsciously by his knowledge of those materials. Thus a
decision to make formal reference to Article 32 and a decision that no
such reference is necessary may both be strongly influenced by what
an interpreter alreadys knows of those materials. Consequently, the
surreptitious influence of Article 32 materials may result in a decision
closer to the intentions of the parties than would a literal application
of Article 31. It appears then, that in practice, the danger of a decision
contrary to the intentions of the parties is very small indeed.

(e) The confusion of judicial reasoning

In disposing of the above objections we have raised further prob
lems. One of the supposed strengths of the Vienna approach is that, by
focusing attention on the text, it restricts the interpreter's discretion. [36]

It is now apparent that this supposition can be challenged, not only
on the ground that since words have nlany ordinary meanings focus
ing attention on the text does not restrict discretion as much as might
be supposed, but also on the ground that in practice the focus on the
text will not be so sharp as seems to be assumed. In dissolving the
borderline between the two stages of interpretation, \vhich is really

35 "... in interpretation claims, everything but the kitchen sink comes in for
the Court's examination." Liacouras, 1965 Am. Soc. Int. L. Proc., p. 161,
at p. 165. See also McDougal, Interpretation, at pp. 130, 131.

36 A recent writer has cogently pointed out that the restriction of the inter
preter's discretion is usually an important part of the treaty maker'~

"intentions", see Gottlieb, 21 World Politics, p. 108, at pp. 121-122
(1968/69).
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what we have suggested occurs in practice, we have also necessarily
shifted attention away from the text and increased the interpreter's
discretion by parading before him a seductive range of Article 32
materials. We seem to have s~own that an approach to interpretation
which in theory attempts to limit discretion by focusing attention on
the text, in practice may sometimes do nothing of the kind. Con
sequently, the ostensible approach to interpretation, the two-stage
process of the Vienna rules, may not, in practice, ,be the process which
the interpreter actually performs. He will in fact be quite unable to
know or say how he reached his decision, for who can know whether,
in his application of Article 31, he entirely succeeded in putting out
of his mind those Article 32 materials he had already seen? The result
must be confusion in the interpreter's mind and in the minds of those
seeking to understand his decision. The criticism, then, which is
revealed by a consideration of interpretation in practice is that the
two-stage approach to interpretation may confuse for all concerned
the actual process of decision.

The division bet.ween Articles 31 and 32 is not of course entirely
illusory. The importance attached to "ordinary meanings" and suscep
tibility to seductive Article 32 materials will clearly vary greatly with
the judge and with the case in hand, and there will obviously be some
judges and some cases where the Articles operate in more or less the
prescribed way. The important point, and the ground of criticism, is
that there will also be cases and judges where they do not and it will
almost always be impossible for anyone to distinguish the two. The
main effect of dividing interpretation into two stages, then, is not so
much that it frustrates the intentions of the parties, though it may
sometimes do so, nor that it focuses attention on the text and restricts
the interpreter's discretion, though it may do this too, but that it
effectively confuses and conceals, even from the interpreter himself,
the true process of decision. [37l

Perhaps an example will make this point clearer. Under Article 1 (1)
of the Test Ban Treaty 1963, [38] each party undertakes "to prohibit, to
prevent, and not to carry out any nuclear weapon test explosion, or
any other nuclear explosion" in certain environments. Supposing the
question arises whether the effect of the provision is to prohibit the use
of nuclear weapons in war. Argument on this issue would rest, on the
one side, on a literal interpretation of the broad phrase "any other
nuclear explosion", and on the other side, on certain contextual features,

37 It is true, as Professor Falk has pointed out, that we do not as yet have
the techniques for understanding what really goes on in a judge's mind
when he is making a decision, and that in this sense the "true process of
decision" is, and is likely to remain, obscure? Falk, Ope cit., fn. 3 above, at
p. 346. But in the present context, though the interpreter's mental processes
are to· a great extent mysterious, there is every reason to suggest that rules
which ~est on the supposition that materials which have already been seen
can be put out of mind are particularly likely to mislead the interpreter
himself and confuse those trying to understand how he reached his decision.

38 Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space,
and Under Water, 5 August 1963.
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e.g., the preamble and title to the treaty and the travaux prepara
toires. Examination of the travaux strongly favour the narrow inter
pretation of the phrase in question since the travaux reveal that "any
other nuclear explosion" was inserted to meet Soviet objections that
the treaty as originally drafted would permit civil atmospheric nuclear
explosions from which valuable military knowledge could be
obtained.£39J Nothing in the travaux support the view that it was
intended to cover the exploding of weapons in war. ~f all this is
revealed in the course of argument what n1ight the conclusion of an
international court be?

Let us' consider a bench of four judges interpreting this provision.
Judges A and B adopt the narrow interpretation excluding explosions
in war; Judges C and D the broad. To justify invoking the travaux
Judges A and B say that the text is alnbiguous, obscure, absurd or
unreasonable. It is quite clear that neither we nor Judges A and B
can ever know if this would have been their conclusion had they had
to make this decision before examining the travaux. Perhaps Judge A
would have found ambiguity in any event, perhaps Judge B's finding
of obscurity rested wholly on his knowledge of the travaux. No one
can know.. Judges C and D adopt the broad interpretation, basing it
on the "clear" words of the treaty. How do we know what, if any, con
sideration of the travaux entered into this decision? Perhaps Judge C
thought about the travaux, weighed them and rejected them, but
Judge D succeeded in shutting his mind to them entirely. Again neither
they nor we can know. Because the travaux are in from the beginning
the result of a genuine two-stage approach to interpretation can never
be known.

This example brings out another feature of the Convention approach.
The difference of opinion between Judges A and B on the one hand,
and JudgesC and D on the other, will be expressed as a difference of
opinion over whether the term "any other nuclear explosion" is or is
not ambiguous, etc.£401 Now even where this is in fact the real nature
of the disagreement, as say between Judge A and Judge D on the
hypothesis considered above, the dispute is a sterile one contributing
little to the rational solution of t.he dispute. And often the apparent
dispute about ambiguity will conceal another dispute entirely. Thus
in the hypothesis considered above, Judges Band C are apparently
divided over the ambiguity question but are in fact divided over the
cogency of the travaux as evidence in the particular case.

A further disheartening possibility arises from the introduction of
Judge E who, let us suppose, m·akes a majority for the narrow inter
pretation on the "clear" words of the treaty, finding his interpretation
"confirmed" by the travaux. Again the real effect of the travaux on his

39 See Jacobson and Stein, Diplomats, Scientists and Politicians (1966), at
p.456.

40 Cf. the difference between the maority opinion and the joint dissenting
opinion in the IeJ advisory opinion in the Conditions of Admission of a
State to Membership in the United Nations (Article 4 of the Charter) Case,
IC} Reports 1947-48, p. 63.
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decision will never be known, and again his dissent from his colleagues~

C and D, will be based either on concealed grounds (weight attached
to travaux) or on a sterile dispute about ordinary meaning. In this
example Judge E's position might be thought eccentric but in inter
national practice there is no lack of such "ordinary meaning" disputes
to serve as a salutary warning. [41]

It can of course be argued that there are advantages in obfuscating
the judicial process as much as possible. This question is considered
in our discussion of the America!) approach below.

II. THE AMERICAN APPROACH

( a) The content of the American approach

The proposed American amendment combines all aids to interpreta
tion into a single Article. Together with this goes the deletion of any
reference to the "ordinary" meaning of the terms. The treaty ~s to be
interpreted in good faith and the meaning of its terms determined in
the light of all relevant factors, nine of which are mentioned specific
ally. These nine relevant factors include the contents of the Conven
tion's Article 32, i.e. preparatory work and circumstances of conclusion,
as well as the original contents of Article 31 with some minor differ
ences of wording and \vith the reference to context left undefined.
The aim of the Anlerican version has been said to be "... to encourage
an economic systematic and disciplined canvass by interpreters of all
elements which m·ay aid in the identification and clarification of the
common intent".[42] Thus the object of interpretation is conceived to
be the determination of the meaning of the treaty ternlS in the light
of the intentions of the parties, and to that end the int.erpreter is
required to employ all relevant factors in a single-stage inquiry.

This American approach, !Jroad though it is, is not intended to
confer an unlimited discretion on the int.erpreter. Though such an
approach has been advocated by some writers, [43] the American
approach, modelled to some extent on that of Professor McDougal, is
designed, as the passage quoted above suggests, to provide the
decision-maker with 'a series of sign posts pointing to "various features
of the process of commitment and its content", [44] thereby ensuring'
that due weight is given to all factors relevant to the elucidation of
the parties' common intent.

41 See the difference bet\veen the majority opinion and the joint dissenting
opinion in the PCI] advisory opinion in the Minority School in Albania Caye,
Series AlB No. 64 (1935), and the difference between the majority opinion
and the dissenting opinion of President Klaestad in the IC] advisory opinion
in the Constitution of the Maritime Safety Committee of the I.M.S.O. Case"
ICI Reports 1960, p. 150.

42 McDougal, Speech, p. 1027.
43 See the discussion in McDougal, Interpretation, at pp. 112-114.
44 Ibid., at p. Ill.
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( b) The interpreter's time and effort

A judge applying the American approach cannot., like his counter
part applying the Vienna rules, ever take refuge' in "ordinary mean
ings". Instead, he must consciously appraise all relevant materials
brought to his attention. This raises the question: has the international
judge the time and skill to perform this function?

The breadth of the inquiry the interpreter is required to conduct
and the diverse evidence he is required to assess may be thought to
present him with a very difficult, if not ·i~possible, task. It may be
argued that the circumstances of conclusion of the treaty are either
impossible of discovery or irrelevant and that travaux preparatoires
may be incomplete or misleading. It is true that these objections apply
to some extent to the Vienna Convention rules too, for, as has been
seen, these do not forbid recourse to these means of interpretation,
but assign them to Article 32 as subsidiary means of interpretation.
Thus, even with the Vienna rules, States will refer to these objection
able elements in their pleadings and, as we have argued, they may
therefore be expected to exercise some influence on the court's decision,
whether or not there is formal recourse to Article 32. But it must be
conceded that the American approach in general makes the inter
preter's task more difficult. For whereas ,under the Vienna Convention
an interpreter can, by resting his interpretation on Article 31 alone,
avoid discussing Article 32 materials. and try to close his mind to them,
this option is not open. to an interpreter applying the American rule.

The circumstances of conclusion of a treaty are, to be sure, a vast
field of inquiry potentially, and one in which, if the suggestions of its
more enthusiastic advocates are followed, the interpreter may well
lose his way. It seems harsh indeed to berate, as one critic has done,
the tribunal in the U.S.-Italy Air Transport Arbitration,[451 for failing
to preface its inquiry with an investigation of "economic and socio
logical ... elements ... not ... stated in the text, such as national air
power, distribution and gain of wealth, ease of transportation and pres
tige".[46] And Professor McDougal's observation that in addition to
the text, "the parties t.o any particular agreen1ent may have sQught to
communicate their shared expectations of commitment by many other
signs and acts of collaboration", [47] is necessarily subject to the very
great difficulties of producing satisfactory evidence of these additional
indices of intent.[481 But the circumstances of conclusion of a treaty,
if applied with the sense one is entitled to expect from an international
court, can be useful, practicable and sometimes essential. Indeed the

45 Air Traffic Rights Dispute, United States v. Italy (1964), 4 Int. Legal Mat.
974 (1965).

46 Larsen, 61 Am. J. Int. L., p. 496, at p. 512 (1967) answered by Metzger,
ibid., p. 1007.

47 McDougal, Ope cit., fn. 2 above, at p. 997.
48 ". .. an international tribunal cannot engage in a process of psychoanalysis

or administer a Rorschach test to extract from the parties expectations or
objectives which have not been extemalised in some fashion before, during
or after they entered into an agreement."" Gross, 1969 Am. Soc. Int. L. Proc.
108, at p. 120.
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above-mentioned Air Transport Arbitration decision, despite its alleged
shortcomings, is a good example of a responsible and restricted use of
circumstances of conclusion as an aid to interpretation.

In the same way, as the cases show and as the ILC recognized,
travaux preparatoires may be useful or even vital. The limitations of
travaux are well known and were fully canvassed in the ILC debates
and at the Vienna Conference. Some members of the Commission
pointed out the importance of weighing preparatory work since it
might conflict with what was later put into the treaty or with other
preparatory work.l49] Others mentioned the incompleteness or in
accuracy of preparatory work. Thus it was pointed out that informal
discussions or last minute compromises were sometimes absent from the
record and that a State might not always advance its true views or
might arrange for another State to advance them. [50] But these are,
and were recognized to be, only arguments against the indiscriminate
and unthinking use of preparatory work. As with the circumstances
of conclusion of the treaty a responsible use of this aid to interpreta
tion will take due account of its limitations. [51]

If, then, the international judge is inherently c.ompetent to perform
the operation of reviewing this diverse range of materials has he the
time to do so? Professor Gross has reminded us that: "International
tribunals are not research institutes and they are not equipped with
a staff of legal clerks or experts in the sciences of logic, semantics,
communications or psychoanalysis ... The tribunal's function is to
reach a decision as expeditiously and efficiently as possible."[52] Clearly
the production, analysis, and evaluation of all this evidence will be a
time-consuming process, but granted the inherent competence of the
judge there axe two reasons for suggesting that the time factor cannot
be considered a good reason for rejecting the American rule. The
first reason is that international courts are not, and probably never
will be, so overburdened with cases that finding time for extensive
argument is a serious problem. If such a state of affairs should ever
arise it would seem that since international litigation is ,a serious and
important matter the creation of more tribunals would be a more
appropriate response than the devising of drastic methods of restricting
argument. Secondly, it is not in any case true that the American
approach requires the court to spend a large anlount of time and
effort considering in great detail every piece of evidence the parties
choose to produce. Professor McDougal has shown[53] that inter
national courts already relate their interpretative efforts to the evidence
and arguments advanced and has suggested that this device, termed

49 See e.g. the remarks of Messrs. de Luna and Bartos; 1964 ILC, Yearbook, p.
285, paras. 36 and 37 and p. 287, para. 57.

50 See the comnlents of ~'lr. Amado, 1966 ILC Yearbook, vol. 1, Part II, para.
45, p. 207.

51 For a fuller discussion of the merits and limitations of travaux see, inter alia,
Shama, Ope cit., fn. 2 above, and Lauterpacht, 48 Hague, Recueil des Cours,
p. 713 (1934), 48 Harv. L. Rev., p. 549 (19~-35).

52 Gross, Ope cit., fn. 48 above, at p. 108.
53 See McDougal, Ope cit., fns. 74 and 75 below.
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by him cCthe operation of adjusting effort to importance", can greatly
ease the task of a court confronted with a profusion of evidence. As
far as an international court is concerned we can agree; whether the
same arguments apply to interpretation elsewhere is discussed later.

(~ ) The concept of the intention of the parties

If the regular employment of these broad aids to interpretation
is practicable, is it in principle desirable? What, if anything is likely
to be achieved by this elaborate investigation? Specifically is it possible
to discover the intentions of the parties to an international agreement?
To answer this question we must begin by distinguishing t\VO distinct
kinds of intentions. One. is the intention to deal with a certain specific
ffi·atter in a certain way; the other is the general intention to conclude
a treaty with certain broad purposes. Now it will be rare for either
side in an international litigation to be able to produce much proof
of intentions of the former kind, for the very good reason that matters
on which all the evidence favours one side are rarely worth litigating.
It is otherwise, however, with the parties' general intentions. If it will
be rare to find specific intentions it will be still more rare to fail to
discover some general intentions, for some kind of agreement on
general aims would seem a prerequisite of any treaty.

Jacobs, arguing against the intentions approach, suggests that
because specific intentions will rarely be found, the whole search for
intentions is a fruitless exercise, and concludes that the court, instead
of extrapolating from the area of agreement to the unforeseen case,
would do better to "simply apply the provisions of the treaty".[54] The
obvious weakness in this argument is that it altogether overlooks
the significance of the general intentions of the parties. When, as will
usually be possible, general aims have been discovered the court will
be able to substitute for Jacobs' uninformed interpretation of the pro
visions of the treaty a decision which seeks to coincide with what the
parties would probably have agreed had they thought about the
matter.

Where specific intentions are absent the parties are, in effect, asking
the interpreter to make their agreement for them. The choice is
between interpreting the text in the light of a restricted range of
materials, the Convention approach and the approach favoured by
Jacobs, or in the light of a broader range, the American approach.
Ex hypothesi, neither method can reveal a specific intention which was
never there, but the American approach will, it is suggested, enable
the interpreter by taking account of the parties' general intentions, to
make a conscious and informed choice between the alternative inter
pretations suggested.

There is therefore, in our view, no substance in the objection that
the intentions of the parties cannot realistically be sought. Such a
position rests on too narrow a conception of intentions. The American
approach can result in decisions which are close to the intentions of

54 Jacobs, Ope cit., fn. 2 above,at p. 339.
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the parti~s or which ,correspond to what they probably would have
decided had they considered the matt.er.

The benefits to be derived from interpreting controversial treaty
provisions by reference .to the fullest possible context are well illus
trated by Professor Hannon's recent[55] analysis of the provisions of
the 1954 Final Declaration of the Geneva Conference on Vietnam. By
exan1ining the events leading up to the Conference, the events sub-
sequent to it and the Conference itself, Hannon is able to throw valu
able light on the meaning of the Declaration.

Thus, Article 7 of the Declaration lays down that:-

". .. In order to ensure that sufficient progress in the restor:ation of
peace has been made and thalf: aU the necessary oondritions obtain for
free expression of the national win general elections shall be held
in July 1956 ..."[56]

Hannon shows that the meaning of this difficult clause is not, as
has som·etimes been argued, that elections were to take place only
\vhen the "necessary conditions" obtained, but rather that the refer
ence to "necessary "conditions" was intended simply as an indication
of why it was necessary to delay elections until July 1956. Here can
vassing the intentions of the parties provides valuable interpretative
evidence and results in an interpretation which might perhaps differ
from a strictly textualist approach.

That there are undeniable risks in this method of interpretation is,
however, apparent from another part of Professor Hannon~s discus
sion. Here he attempts to examine the general significance of Articles
6 and 7 and the other "political" parts of the Declaration, and in par
ticular, question whether these provisions represent a "definite political
settlelnent" or were merely a "face saving sop thrown to the Vietminh
at the last minute". [57] After examining the intentions of the various
parties he concludes that "a political settlement was indeed reached
at Geneva in 1954",[58] buttressing this conclusion by reference to
events and attitudes following the Conference. In the author~s hands
this is indeed a fascinating account of the political context of the 1954
Declaration. Its legal significance, however, is obscure. If it is intended
as a model for an international court interpreting the Final Declaration
it carries the intentions of the parties approach beyond all reasonable
bounds.

To take one example, in his discussion of the nature of the partition
of Vietnam, Hannon suggests that:-

H ,. if a lasting partition were the settlement at Geneva, the immense
economic consequel1JCes would have been readily !apparent to the
D.R.V. negotiators, who would of necessity have fought strongly and
openly against such a measure."[59]

55 Hannon, 8 Virgo J. Int. L., p. 4 (1967-68), commented upon by Falk, 63
Am. J. Int. L., p. 510 (1969).

56 Final Declaration of the Geneva Conference, 21 July 1954, Article 7.
57 Hannon, Ope cit., fn. 56 above, at p. 12.
58 Ihid., pp. 53, 54.
59 Ibid., p. 56.
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True no doubt, but surely quite irrelevant to the interpretation of
Article 6 of the Declaration which states in terms so explicit as to
brook no argument:-

"The Conference recognizes that the essenti,al purpose of the [agreement
rebllting to VJetnam is to settle ·military questions wi'th a view to
ending hostilities and that the military demarcation line is provisional
and should not in any way be interpreted as constituting a political or
territorial boundary."[60]

To put the same point another way. Suppose Hannon had found
that political sections of the Final Declaration were simply ~~a sop
thrown to the Vietminh" which some of the States concerned had no
intention of implementing. Could this possibly be relevant legally?
Surely in those circumstances the intentions of certain parties never
to implement the agreement would have to yield to the terms of the
agreement they actually signed. Otherwise not only \vould the court
be presented with the near impossible task of assessing the sincerity of
each party to every international agreement, but States which desired
to evade their treaty obligations would be presented with the oppor
tunity of justifying 5uch evasion not, as hitherto, solely by reference
to the tre3:ty provisions themselves, but by denying that it was ever
their intention to be bound.

If the American proposals on interpretation required the court to
listen to this kind of argument they would indeed be open to serious
criticism. But do they? The proposed Article, it will be recalled, states
that: "A treaty shall be interpreted in order to determine the meaning
to be given to its terms ..."[61] and then sets out some of the factors to
be taken into account. It is difficult to see \vhy this Article, any more
than the Vienna Convention Articles, should require a court to listen
to arguments about how seriously any of the parties to an agreement
regarded its terms. The obvious construction of the American Article
and, it is suggested, the construction that an international court would
certainly adopt, would require the court to do no more than choose
between different constructions of the terms of the agreement without
attempting to assess the cynicism or sincerity of any of the parties
to it.

(d) The prescriptive function of legal language

In criticizing Professor McDougal's approach to interpretation Pro
fessor Gottlieb[62 l has pointed out that, as the general aim of interpre
tation, the intention of the parties' approach overlooks the prescriptive

60 Final Declaration of the Geneva Conference, 21 July 1954, Article 6
(emphasis added).

61 U.S. Draft Art. 27, see Appendix 2.
62 Gottlieb, Ope cit., fn. 36 above, at pp. 116-120. This is a review of Professor

McDougal's Interpretation, which in some respects differs in its approach
from the proposed American Article. Professor Gottlieb repeats his arguments
in 1969 Am. Soc. Int. L. Proc., at p.' 122, and Professor McDougal replies,
ibid., p. 131.
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as opposed to the descriptive functions of legal instruments. Legal
instruments, he argues, do not simply freeze in legal form certain
intentions as they existed at a particular moment of time, but also
supply a standard by which futw-e conduct may be guided. The
judge's question is thus not what did the parties originally think about
this particular situation, but rather which of the proposed interpreta
tions is now the most reasonable interpretation of the words of the
agreement. Here Gottlieb suggests that the function of the instrument
in question is a useful guide. Interestingly, the premise of Professor
Gottlieb's argument appears to be the exact opposite of that of Jacob's
argument considered earlier. Jacobs had suggested that it may be
only too successful by diverting the court's attention away from the
prescriptive function of the instrument in question.

Professor Gottlieb's point is likely to be particularly im'portant where
the treaty to be interpreted is the constitutive instrument of an inter
national organization, or similar document. Typically, in such cases
the court is faced with the following problem. The framers of the
instrument with certain general objectives fonnulated certain means
for achieving those objectives. A situation having arisen in which those
objectives can no longer be achieved by those means, the court must
decide whether it is entitled to disregard the original intentions as to
means in order to give effect to the original intentions as to objec
tives. Not surprisingly in cases before the International Court of Justice
this difficult question has received very different answers. In the second
Admissions Case, [63] for exam-pIe, intentions as to means were held to
prevail over general objectives and the General Assembly was denied
the right to act alone on admissions questions. In the Expenses Case,[64]
on the other hand, the opposite result was reached and the peace
keeping function of the Charter held to prevail over the original
intention of discharging this function through the Security Council.
The most striking example of the Court's dilemma on this question is
certainly the South-West Africa Cases [65] where in the Preliminary
ObjectionS Proceedings the Court preferred objectives to prescribed
methods and in the Second Phase reached the opposite decision. It is
hardly surprising in view of the cOlnplexity of this whole issue that in
all the above cases the majority decision was opposed by a minority
adopting a completely opposite approach.

How would the American rule of interpretation deal with this
problem? The American rule, as has been seen, favours the fullest
elucidation of the parties original intentions and in this respect it
appears that importance is attached to what Professor Gottlieb calls
the descriptive function of the instrument. This is indeed the case
and rightly so. Though the prescriptive function of legal instruments is

63 Competence of the General Assembly for the Admission of a State to the
UN Case, IC} Reports 1950, p. 4.

64 Certain Expenses of the United Nations (Art. 17, para. 2 of the Charter)
Case, IC} Reports 1962, p. 151.

65 South-West Africa Cases, Preliminary Obfection, ICI Reports 1962, p. 319;
South-West Africa Cases, Second Phase, ICI Reports 1966, p. 6.
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important in the law of treaties, as elsewhere in international law,
too much emphasis on domestic law analogies can be misleading.
Treaties are distinguished from domestic contracts by their intrinsic
importance as the legal acts of sovereign States, and from domestic
statutes by the voluntary nature of the legal obligations they creat.e.
These distinctions justify paying much greater attention to the descrip
tive function of a treaty, especially the constitution of an international
organization, than to any domestic instrument)661 Moreover, it must
be remembered that the intentions of the parties are by no means
regarded as irrelevant by domestic courts interpreting statutes and
contracts and that those domestic rules of interpretation which are
designed to reduce reference to the intentions of the parties rest on
practical grounds as much as on principle.[671

But the American rule also leaves considerable scope for the pre
scriptive approach where this is thought appropriate. Not only are
several of the sources of interpretative evidence mentioned in the
American rule events subsequent to the conclusion of the agreement
and therefore relevant to the dynamic interpretation of international
agreements, but the referenc~~ to travaux and circumstan~es of con
clusion are. clearly designed to bring out general objectives as well as
specific intentions. The American approach is certainly not based on
the view that the interpreter's function is simply to search for very
specific intentions about matters of detail. On the contrary, as has
been explained above, precisely what the Am·erican approach does do,
but the Vienna Convention does not, is deliberately to guide the inter
preter towards those materials which will assist him in consciously
ascertaining the function and objectives of the agreement, thereby
enabling him to decide how the parties to the agreement might have
catered for the unforeseen situation. If, as Professor Gottlieb suggests,
the prescriptive function of agreements is assisted by considering their
purpose, the American rules seem more appropriate than their rivals.

It is true that having identified g~neral objectives and specific inten
tions the interpreter is left to resolve the problem of priorities as best
he can. But since at the present time the authority of international
organizations and their organs are, as the cases mentioned above illus
trate, matters which different States view very differently, it could
hardly be otherwise. The position, it must be remembered, is the
same under the Vienna rules with the difference that, as the cases
again show, it is very easy to blur or conceal the real issue with
arguments about the "ordinary meaning" of the terms in question
instead of openly evaluating all the relevant evidence.

(e) Clarity in judicial reasoning

This open evaluation of the evidence is of the greatest importance

66 The consequences of the Expenses Opinion seem to bear this out.
frl In the United Kin~dom the Law Commission recently identified reliability

and availability as the main obstacles to employing Parliamentary records
as an aid to statutory interpretation. See Law Commission Report No. 21,
The Interpretation of Statutes (1969), paras. 56-62.
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and constitutes in our view the principle advantage of the American
approach. It has already been explained that decisions which accord
closely with the intentions of the parties are not, as McDougal implies,
unlikely under the Vienna Convention rules. But whereas the Conven
tion provisions may by accident or design produce decisions which are
close to the parties' intentions only the American approach achieves
this deliberately, without running the risk of concealing or confusing
the reasoning processes involved. As our example of the Test Ban
Treaty showed, rules which seek to conceal discretion confuse for all
concerned the reasoning processes involved, lead to decisions based
on inadequate grounds and tend to conceal the real cause of inter
pretative disagreements.

Can it be argued that rules of interpretation should enable the
interpreter to con·ceaI his choice by involving whenever possible the
"ordinary meaning" of the terms, in order to sustain confidence in the
"objectivity" of the judicial process? The answer must be no. Such an
argument seriously underestimates the legal sophistication of the
international community. The dem·ythologisation of the judicial pro
cess has already occurred and discretion is known to be inherent in
the judicial process.[68] Even the legally unsophisticated may be led
to question the objectivity of rules which can lead judges to diametric
ally opposite conclusions or which rest on the assumption that relevant
interpretation materials once seen can be put out of mind when the
decision has to be made. Attempts to conceal the exercise of discretion
are therefore likely to be ineffective.

But the main reason for rejecting this argument is the paramount
importance of openness and clarity in argument and reasoning. These
are in our view so important that even if it could be shown that the
naivety of the international community enabled the effective conceal
ing of judicial discretion the American approach should still be pre
ferred to the Convention.

To interpret is to choose and choices should be made consciously in
the light of all relevant factors. It is therefore necessary for the judge
openly to consider the possible meanings of the terms in question and
likewise openly to evaluate the aids to interpretation which have
been laid before him. Of course judges will still disagree in their
decisions; matters in which all the evidence points one way are seldom
litigated and no method of iI!terpretation can remove the element of
individual evaluation. What rules of interpretation can do is ensure
that all relevant materials are examined and evaluated consciously.

The examples of the Test Ban Treaty considered earlier bears this
out. On the American approach all the judges concerned would be
required to make a conscious evaluation of the travaux. There would
be no necessity to search for ambiguities or absurdities in the text, no
justification for resting an interpretation on real or supposed ordinary
meaning, nor any room for disputes about ordinary meanings. This

68 See Franck, The Structure of Impartiality (1968), at pp. 82, 83. Cf. Stone
( 1954), 1 Sydney L. Rev., p. 334.
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does not mean that all the judges involved would necessarily agree,
though in this exanlple they might well do so. What it does mean is
that each judge would have to consider openly the weight to be
attached to the travaux and circumstances of conclusion of the treaty.
We do not, of course, demand or expect the judge to somehow clear
his 11lind of the association naturally evoked by the terms used in the
Treaty text. The common usages of the word will necessarily be
present in his m-ind whilst the argunlent proceeds. What we \vill have
eliminated however is the use of a concept of ordinary meaning as
a real or supposed barrier to the consideration of other evidence. To
achieve this is to achieve a great deal.

A useful consequence \\rill be that it should sometinles be possible
to find in the judgment of the court. an accurate picture of the reason
ing process by \vhich the decision was reached, something \vhich, \ve
have argued above, is impossible with the Vienna rules which conceal
this even from the court itself. It must, however, be recognized that
even with the American rule this "explicit rationality"£69 l ,viII not
always be achieved. The reasoning of collegiate courts such as the
International Court of Justice will rarely be entirely apparent from
perusal of the composite judgem·ent of the court whatever rules of
interpretation are adopted. [70l In aiming to represent a number of
different judicial opinions the judgment of such a court must often
be a compromise; not a single chain of reasoning but an exposition of
those arguments which all or any of the judges concerned found per
suasive. But though with appropriate rules of interpretation the
reasoning of the court may be most apparent in the court's judgment
where the court is small, a single judge or three perhaps, such are the
courts which decide the moajority of international cases and almost all
domestic cases. Even when the court is larger the majority opinion
may sometimes be able to overcome the obstacle of winning sufficient
judicial support and present a lucid and coherent argument. [70a] And
if, as is often the case, this is not possible, separate opinions offer the
individual judge an opportunity to set out his individual view at
whatever length he chooses and \vith whatever clarity of thought he
commands, clarity which in our vie\v is likely to be greatly assisted
by the adopt.ion of the American approach to interpretation.

But, whether or not one can find the reasoning set out in the opinion,
the use of the American nlethod of interpretation at the stage of
argum·ent ,viII have caused the thinking of the court to take place
in the appropriate frame; a franle \vhich discards ordinary meanings
in favour of a general review of all relevant evidence. Thus, though
we may hope to find the court indicating the reasons for its decision
in its judgment and shall not always be disappointed, it is at the
decision-making stage that the American approach promises to work
its greatest benefit.

69 See McDougal, Interpretation, p. 390.
70 See Gross, Ope cit., fn. 48 above, at p. 110.
70a See the North Sea Continental Shelf Cases, IC] Reports 1969, p. 3 and

contrast the Anglo-Norwegian· Fisheries Case, IC] Reports 1951, p. 116.
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III. INTERPRETATION IN FOREIGN OFFICES AND
DOMESTIC COURTS

So far we have been considering the problems of interpretation as
they present themselves to an international court. But interpretation
problems also arise in other very different forums. Indeed, because
of the infrequent recourse by States to the voluntary procedures of
international judicial settlement, and the inability to individuals to
litigate in international courts, the foreign office and the domestic cowt
are vital centres of interpret.ation. As we change the forum of inter
pretation so we change also the functions which we require rules of
interpretation to fulfil. As a consequence, rules which work satisfac
torily in international courts may well prove much less satisfactory in
different settings. [71]

( a) The problem of bias

Bias is a major problem in the foreign office or domestic court.
Whereas the international judge is to a great extent able to stand
above the controversy and view the issue objectively and impartially
the domestic judge in some States has no independence at all and is
simply required to implement executive policies. Similarly, the foreign
office legal adviser, drafting a public justification of policy decisions
already taken, is interested not in the true legal position but only in
finding as many more or less plausible arguments as he can to buttress
his case. What is the function of rules of interpretation in these situa
tions?

From the point of view of the interpreter their function is obviously
to provide a plausible legal veneer for decisions already made on
other grounds. Fronl the point of view of the international system
their function must be to resist this twisting, so that the casuistic
reasoning of the controlled domestic court or foreign office will be
exposed for what it is. [72J Ideal rules of interpretation would furnish
in each situation a result so clear, so unambiguous as to render any
attempt to justify another result by sophistry instantly obvious. Of
course law and language being what they are, such ideal rules could
never exist but this does not mean that we may not legitimately test
proposed rules for their proximity to this ideal as one way of assessing
their usefulness.

Of course not all interpreters outside international courts are as
consciously biased as those we have been considering. The degree of
conscious bias required of domestic judges varies very greatly and in

71 Some of the points made here are foreshado\\'ed by Falk (1969), 63
American International La,v Journal, p. 510 and Weston (1969), 117 U. Pa.
Law Review, p. 647.

72 Weston points out that "... the observable tendency of national officials
. .. 'to invoke norms (or intentions) that correspond with the national
preference' is not necessarily destructive of world order but merely reflective
of the vast process of claim and counterclaim by which that order is
established". Weston ibid., at pp. 657-658. This does not, in our view,
change the function of rules of interpretation.
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some States judges are in no sense restricted to officially approved
interpretations. Similarly, in some circumstances the concern of the
foreign office official is not to justify policies already decided upon but
to advise upon the compatibility of proposed policies with existing
treaty obligations. In these situations the role of the interpreter
approximates far more closely to that of the international judge. Like
the international judge, the domestic interpreter is here attempting an
assessment of the legal position in as objective a spirit as pOSSible.
But the problem of bias remains. For, since unconscious national pre
judices and restricted national perspectives will normally be present,
the domestic interpreter, however worthy his intentions, will seldom
be as truly disinterested as his international counterpart. The domestic
interpreter, that is to say, will often be unable to give a decision which
is free from all traces of national preference.[73] If there is any doubt
about this the point can be tested quite simply by considering first,
how many States would, if given the choice, prefer to conduct their
international litigation in their own courts or foreign offices rather
than in an international tribunal, and second, hO\\7 many other States
would be willing to litigate on these terms.

What then is the function of rules of interpretation when the prob
lem is one of unconscious rather than conscious bias? Here there is
no incompatibility between the objectives of the interpreter and the
requirements of the international system. Ideal rules of interpretation
would again provide clear simple solutions \vith the ainl this time
not of expOSing but of aVOiding mistaken interpretations. Again such
ideal rules are not available but again we may ask how near proposed
prinCiples come to such an ideal.

(b) The interpreter's time and effort

The pressing need for economy of time and effort in the foreign
office and domestic court is a separate but related argument for sinlple
rules. These interpreters cannot ponder on the same generous time
scale as the international judge.· Domestic forums tuned to rapid
decision making, while they may, in the case of foreign offices, some
times be able to anticipate problems and prepare themselves in
advance, will often be required to give decisions with relatively little
time for preparation or argument. Moreover, even on a more generous
time scale the production, evaluation and application of evidence of
international law are skilled tasks in which the domestic interpreter,
especially the domestic judge, will usually be distinctly inferior to an
international tribunal staffed by acknowledged experts. This question
of time and competence is closely bound up with the problem of
unconscious bias considered above, for clearly, the more rapid the
decision required, and the less adequate the interpreter and his

73 Professor Falk indeed goes so far as to suggest ce••• this element of biased
interpretation is present, to some extent, whenever an agreenlent is inter
preted by a domestic court or foreign office .. ." Falk, Ope cit., fn. 71 above,
at p. 513 (emphasis added). This is perhaps an unduly pessimistic vie\v.
Cf. Weston, Ope cit., fn. 71 above, at p.657 £n. 51.
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evidence, the more unconscious bias may be expected to enter into
his decision.

(c) The American approach and the Vienna Convention approach in
the foreign office and domestic court

It has been suggested above that, to be workable in these forun1s,
rules of interpretation should be as clear, precise and economical as
possible. Tested by these criteria the proposed United States article
does raise some difficulties. On the problem of bias the proposed
article, by introducing at the outset so many non-textual elements into
the interpretation process, creates problems for the good-faith domestic
interpreter who may experience difficulty in assessing the relative
weight of the various pieces of evidence put before him, and, as a
consequence, maybe unconsciously drawn towards those which favour
his own State's position, while the consciously biased domestic inter
preter ,viII often have little difficulty in finding some evidence to sup
port whatever position he is r~quired to take. Thus, the United States
approach opens up a field of inquiry so wide that the domestic inter
preter can either through accident or design easily lose his way.

SiInilarly, on the question of economy of time and effort, the wide
range of potentially relevant interpretative materials mentioned in the
American article seemingly presents the domestic interpreter with a
lengthy and arduous task, which he may have neither the time nor the
skill to discharge adequately. It has been pointed out above that
Professor McDougal has suggested that this difficulty can be over
come by the interpreter ·performing what he calls "the operation of
adjusting effort to importance", [741 that is, reserving large efforts for
large issues and highly qualified interpreters, an operation which, by
restricting the range of materials produced, would in theory achieve
econolny and incidentally reduce the risk of bias. But this suggestion,
though important internationally, does not solve all the domestic inter
preter's problems. Counsel n1ay reasonably be expected to produce all
the evidence ,vhich supports their case, however trivial the issue or
humble the court. This evidence ,viII consist of all the materials men
tioned in the American article on interpretation and any additional
materials which can be found and favour either side. When this
occurs what becomes of economy? It is true that the domestic court
might refuse to admit some of this evidence, or, having admitted it,
might refuse to evaluate it, but if this is done the party whose evidence
the court has refused to examine may well ponder the usefulness of
rules of interpretation which encouraged him to bring his evidence to
court but whose workability depends upon a large part of that
evidence being ignored. [75]

74 ~1cDougal, Interpretation, pp. 65, 66, 302-7 and Weston, Ope cit., fn. 71
above, at pp. 656, 657.

75 Achieving the economies necessary in a domestic court \vill necessarily be
a more drastic operation than in an international court where economies are
less pressing. Significantly, all Professor McDougal's examples of the beneficial
operation of this principle are drawn from the practice of international
tribunals. See McDougal, Interpretation, pp. 301-7.
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The next question must be how the Vienna Convention rules, on
interpretation, fare when subjected to a sirrlilar test. Jacobs has no
doubt that whatever their limitations in other respects the Convention
principles score heavily here:-

"... in the presenlt system of international relations, the primary ,aim of
intem~atiooal law is not Ito provide the ideal method of resolving
disputes, but to prevent disputes from ,arising. What ·is required for
this purpose is a clear, single and precise principle of interpretation;
and the principle of the primacy of the text is more appropriate for
these 'reasons tbat the proposed altern·aJtives. Treaties can be drafted
1n the knowledge that the pri,m,ary focus will be on the text; and the
abiJi.ty of States ,to interpret their treaty obligations in the ordinary
case by reference Ito the teXit alone will greatly reduce the area of
uncertainty and poten,tj.a1 friction."[761

But is this really so? It is worth recalling just what the Vienna Con
vention rules require: first, the discovery of "ordinary meaning", (a
term not free of ambiguity) in the light of several factors, some of
them rather vague, followed by, in the event of certain circumstances
(themselves uncertain in scope) recourse to the circumstances of
conclusion of the treaty, hardly a term of precision, and ~e prepara
tory work of the treaty which the Commission itself deliberately
refrained from defining! Evidently, in the elaboration of the textuality,
principle clarity and· precision \vere early casualties.

Actually the difference bet\veen the two approaches to interpretation
is not that one is simple and the other cOlllplex but that each is com
plex in a different way. The complexity of the American approach lies
in its application \vhich requires. the interpreter to evaluate a wide
range of diverse materials with no guidance as to weight or priorities,
a task which it is certain a domestic interpreter will be unable to
perform as thoroughly, competently and impartially as an inter
national tribunal. The complexity of the Vienna Convention approach,
on the other hand, lies in the formulation of the interpretation prin
ciples whereby interpretation (in theory at least) proceeds in stages
by reference to the speCified criteria. Thus, unless the "ordinary mean
ing" is "ambiguous" or "obscure", the materials of Article 32 must not
be used. The difficulty, of course, is to determine what is meant by
('ordinary", "ambiguous", "obscuren

, "absurd" or "unreasonable" mean
ings. These rather vague concepts are the price which has to be paid
for trying to provide the interpreter with a guiding framework of
rules of interpretation.

As far as economy is concerned the experience of the International
Court certainly does not suggest that the adoption of literal rules of
interpretation achieves any striking economies of effort or time. And
on the question of the bias the Vienna rules, as has been shown, are
certainly flexible enough to be bent a good deal by the domestic inter
preter if he is in bad faith, and obscure enough to' mislead him from
time to time if he is in good faith, while the American rules are neither
so broad as to be capable of supporting any case at all, nor so difficult
as to create insuperable problems for domestic courts in' every case.

76 Jacobs, Ope cit., fn. 2, at p. 343.
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In practice, however, it is possible that the position of the domestic
interpreter would be better catered for by the Convention rules.
Perhaps by placing less emphasis on the text the American draft is
likely to be less successful than the Convention, which by focusing
attention on the text somewhat restricts the field of investigation of
the good-faith interpreter, at the same time exposing gross departures
from the text by the biased domestic interpreter. Likewise, by deeming
certain materials to be relevant 011 some, but not all, occasions, the
Vienna Convention rules may achieve some economies of time and
effort by causing less material to be brought into court for evaluation.
In the international forum the open appraisal of all relevant evidence
is the American draft's main advantage, in the domestic forum its
greatest weakness. Conversely, the textualist approach of the Vienna
Convention, an unnecessary, undesirable and ineffective restriction on
the discretion of an international court, becomes a useful and econo
mical check on the freedom of the domestic interpreter. As our focus
has shifted from the international to the domestic interpr~tation forum,
advantages have become disadvantages and weaknesses strengths.

Balancing the respective advantages and disadvantages of the two
approaches it would seem that, if a choice has to be made since the
American approach encourages a more far-reaching and a more open
examination of the problems of interpretation by an international
court and by a domestic interpreter in good faith, it is a balance
to be preferred to the narrower rules of interpretation embodied in
the Vienna Convention on the Law of Treaties.

(d) Diffierent rules for different forums
The difficulties of the solution suggested above, particularly the

position of the domestic interpreter in good faith with limited time
and talent, suggest the question whether we need choose between the
two approaches at all. Would it be possible to employ the American
approach on the international plane and the Vienna Convention's
textualist approach domestically? If we adopt this solution we must,
of course, on legal and practical grounds, recognize that some domestic
interpreters, the foreign office official for example, must employ the
international (American) rules, on legal grounds since our inter
national court's rules of interpretation are a part of international
law and as such binding on the State our foreign office official rep
resents, and, on practical grounds, because of the oddity of a situation
in which diplomatic arguments between States followed legal rules
which were different from those which would be applied by an inter
national court which might ultimately be called upon to resolve the
controversy. These considerations, however, do not apply with nearly
the same force to the question whether the international rule must
also be adopted by domestic courts.

The prinCiple argument against having two rules of interpretation
is the possibility, under such an arrangement, of international and
domestic courts differing in their interpretations. It is therefore neces
sary to consider the importance and the practicability of obtaining
uniform interpretations.
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The adoption of different rules of interpretation does not necessarily
lead to different interpretations; most questions of interpretation will
be resolved in the same way whatever rules are employed. Con
versely, the adoption of the same rule of interpretation need not result
in similar interpretations. Quite apart from legitinlate differences of
judicial opinion inseparable from most litigated issues, the choice,
it must be remembered, is between adopting the American approach
throughout and allowing domestic courts to use a more literal rule.
Now our suggestion of different rules stemmed from our desire to
employ in the domestic court rules which would minimize interpreta
tive time and effort and reduce the risk of accidental bias. The adop
tion of the American approach throughout, by frustrating these objec
tives, might well lead the busy, relatively unskilled and unconsciously
biased domestic court into interpretations as far removed from those
of an international court as any given by a domestic court allowed to
use the more convenient literal rule.

Moreover, when account is taken of the situations in which problems
of interpretation arise it is apparent that it will be a very rare case
which brings international and domestic courts into direct conflict.
For most questions of treaty interpretation in the domestic' court arise
in litigation between private individuals whose cases give rise to no
international litigation, and the converse is also true.

But despite these considerations it is difficult to recommend the
adoption on the international and domestic level of different rules
of interpretation, the American rules and the Vienna Convention rules
respectively. True, the small sacrifice of a uniform rule of interpreta
tion, would provide at each level of the system the most appropriate
rule of interpretation, but at a price. Perhaps not the price of numerous
cases of inconsistent interpretations and direct conHicts, but at least
the price of abandoning the aim of consistent interpretations at the
two levels of the system. In our view this price would be too high.
Uniform .interpretations at the domestic and the international level,
though unlikely ever to be achieved completely, must be the ultimate
objective. The pursuit of this objective must be frustrated by the adop
tion of two different rules of interpretation. For this reason it is
suggested that a single rule is required throughout and that, for the
reasons described above, the proposed American rule is the best rule
available.

IV. CONCLUSIONS
1. The Vienna Convention's articles on treaty interpretation embody

a modified literal approach. This approach has been both strongly
defended and heavily, and sometimes unjustly, criticized.

2. The United States' draft abandons the literal approach in favour
of a broad inquiry into all the factors surrounding the agreement.
This approach, too, has been both defended and criticized. Again,
some of the criticizms do not stand up to analysis.

3. The first requirement of rules of interpretation is that they should
provide international judicial bodies with an acceptable approach.
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Here the United States' draft is greatly to be preferred as it requires
the court to appraise all factors relevant to the determination of the
parties' intentions openly, unencumbered by concepts such as "ordinary
meaning". Though the intentions of the parties' approach is capable
of being carried to undesirable extremes, the United States' draft in no
way suggests that the text may be ignored or is of little importance.

4. The second requirement of rules of interpretation is that they
should operate successfully in the domestic forum. For this purpose
rules should be ideally clear and simple. Here the Vienna Convention
rules with their greater en1phasis on the text appear to offer advan
tages over the wider ranging inquiry required by the American
approach. But this is an advantage which should not be exaggerated.

5. A most serious obstacle to tailoring rules of interpretation to
the needs of the particular forum and recommending the adoption of

.the American approach on the international plane and the Vienna
Convention approach in the domestic court, is that this would mean
abandoning the aim of obtaining uniform interpretations as between
the two levels of the svstem. For this reason we conclude that a choice
has to be made betwe~n the two approaches.

6. In our submission the advantages of the American approach
outweigh its disadvantages. It would therefore constitute a more
satisfactory approach to interpretation than the rules embodied in the
Vienna Convention.



TWO APPROACHES TO TRE.AlY INTERPRETATION 81

APPENDIX 1

·Vienna Convention of the La\v of Treaties, Articles 31 and 32 [77]

ARTICLE 31

General rule of -in.terpretation

1. A treaty shall be interpreted in. good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light
of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise,
in addition to the text, including its preamble and annexes:-

( a) any agreement relating to the treaty \vhich "'as nlade bet\veen all the
parties in connexion \\1ith the conclusion of the treaty;

( b) any instrument which was nlade by one or lnore parties in connexion
\vith the conclusion of the treaty and accepted by the other parties as an
instrument related to the treaty.

3. There shall be taken into account, together \vith the context:-

( a) any subsequent agreement behveen the parties regarding the interpreta
tion of the treaty or the application of its provisions;

( b ) any subsequent practice in the application of the treaty \vhich
establishes the agreement of the parties regarding its interpretation;

( c ) any relevant rules of international la\v applicable in the relations
between the parties.

4. A special meaning shall be given to a term if it is established that the
'parties so intended.

ARTICLE 32

Supplementary means of -interpretation

Recourse may be had to sunpplementary means of interpretation, including
the preparatory work of the treaty and the circumstances of its conclusion, in
-order to confirm the meaning resulting from the application of Article 31, or
to determine the meaning \vhen the interpretation according to Article 31:-

( a) leaves the nleaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.

77 Vienna Convention on the La\v of Treaties, A/Con£' 39/27, 23 May 1969.
The only chan~es made in the International La\v Commission's Draft Articles
were the renumbering of the articles formerly Articles 27 and 28, the
addition of the phrase "'or the application of its provisions'" to Art. 31 (3) ( a)
and the substitution of "agreement" for "'understanding" in Art. 31 (3) (b).
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APPENDIX 2

The U.S. proposal of 10 April 1968 reads:-

"Amend Article 27 to read as follows: A treaty shall be interpreted in good
faith in order to determine the meaning to be given to its terms in the light
of all relevant factors, including in particular:-

(a) the context of the treaty;

(b) its objects and purposes;

( c) any agreement between the parties regarding the interpretation of the
treaty;

(d) any instrument made by one or more parties in connexion with the
conclusion of the treaty and accepted by the other parties as an
instrument related to the treaty;

(e) any subsequent practice in the application of the treaty which establishes
the common understanding of the meaning of the terms as between
the parties generally;

( f) the preparatory work of the treaty;

( g) the circumstances of its conclusion;

(h ) any relevant rules of international law applicable in the relations
between the parties;

(i) the special meaning to be given to a term if the. parties intended such
term to have a special meaning."




