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Introduction
The principal source of external development financing for the developing

countries since the Second World War has been the public sector, both
governmental and inter-governmental. But over the last decade in particular
the role of private enterprise in investment in developing countries has
attracted increasing attention. This has been due largely to the increasing
unavailability of public foreign capital, but also in part to a realisation that
an inflow of private capital may offer some advantages over public capital.
This is particularly so in the case of a country whose capacity to absorb
capital is low. Professor Meier has rightly observed that "by its very nature,
a foreign investment necessarily entails the identification of an economic
opportunity, the formulation of a productive project, and its efficient
implementation. Direct foreign investment ha.s the quality of carrying with
it an integral ingredient of technical assistance, managerial and technical
knowledge which are in even shorter supply than capital. As an instrument
for transmitting technical and organisational change, the private foreign
investment has a distinct advantage over foreign public capital."1

Direct private investment is typically of two kinds, depending essentially
upon the degree of development in the host country. In relatively developed
countries, where commercial, legal and political institutions are well organ
ised and where demand is effective, foreign investors concentrate on estab
lishing production or distribution facilities within the host country so as
to make use of those institutions and that demand, or they enter into licensing
arrangements with local firms with respect to their patents or know-how.
In the less developed countries,the typical investment has been in extraction
of minerals, production of export crops and public utilities. For these
countries, the main interest is in attracting private foreign investment so as
to permit at least some degree of domestic processing of their basic products,
and to develop import-substituting and export-creating manufacturing
industries.

For host countries, private foreign capital inflows are a mixed blessing.
On the one hand, they bring often desperately needed financial resources,
and technological and entrepreneurial skills. On the other, they bring a
degree of external control over economic activity, to which developing
countries are not unique in being highly sensitive. For the investor the main
concern is with the business advantages, direct and indirect, which he expects
to derive from the venture. Whether foreign investment will take place
at all obviously depends on whether it is possible to make arrangements
which will satisfy the interests of both the host Government and the investor.
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Schemes for Protecting and Regulating Investments
The problem of reconciling divergent interests is one which constantly

arises in national and international economic relationships, and a number of
solutions typically devised to deal with this problem have been attempted.
Basically, four types of schemes have been devised.

In the first place, attempts have been made to elaborate and implement
multilateral conventions which contain substantive rules for the protection
of foreign investments. These attempts have thus far been uniformly un
successful. The most recent of these was the OBCD Draft Convention of
1967, the value of which is to be seen primarily in the formulation by a body
representative of the developed market economy countries of their view of
the principles which relate to the protection of foreign property.

It must be emphasised that the negotiation of a worthwhile multilateral
convention faces formidable difficulties. The reasons are set out clearly in
the following statement of the US Department of State:

"Multilateral negotiations have been found to produce unsatisfactory results,
and the reasons are not difficult to perceive. There are great variances among
nations as to the degree to which they are prepared to bind themselves legally to
accord fair treatment, even among those which in fact accord fair treatment in
practice. Some countries with federal constitutions have special problems which
limit the commitments they can undertake. Efforts at general uniform arrangements
tend to break down over the differences among individual countries and their
varying legal systems and economies .... Experience over the past few years in
the UN with resolutions designed to encourage private investment, which have
stimulated strong reactions against any forthright declaration of principle further
indicate the futility of multilateral efforts under present conditions." 2

A second category of schemes is that which concentrates primarily on
the establishment of procedures for dealing with international investment
disputes. Here success has been achieved, with the entry into force in October
1966 of the IBRD Convention for the Resolution of Disputes between States
and Nationals of other States. The central concept in the scheme elaborated
by the IBRD was the creation of international conciliation and arbitration
machinery to which private foreign investors would have direct access in the
case of investment disputes with Governments. The jurisdiction of the
International Centre for Settlement of Investment Disputes extends to any
legal dispute arising directly out of an investment, between a Contracting
State and a national of another Contracting State, which the parties to the
dispute consent in writing to submit to the Centre. The Tribunal is directed
to decide disputes in accordance with such rules of law as may be agreed
by the parties. In the absence of such agreement, the Tribunal is to apply
the law of the Contracting State party to the dispute (including its rules on
the conflict of laws) and such rules of international law as may be applicable.

,The Convention has achieved remarkable success in providing acceptable
machinery for international conciliation and arbitration.3 But it leaves
it to the parties or the host country to elaborate the applicable law. There
are many instances where host countries have enacted measures designed
to offer economic incentives for direct investment. An example is Indonesian
Law No 1 of 1967, which specified inter alia the rights given to a foreign
capital enterprise to transfer its capital in the original currency at the current
exchange rate, concessions on taxes and other payments, and the obligation
to provide compensation for nationalisation ·or revocation of ownership
rights.4 Typically, such legislation attempts to encourage the flow of capital
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through tax exemptions, tariff concessions, relaxation of foreign exchange
contracts, and assurances for the repatriation of earnings or capital. 5

Such legislation by host countries may tend to make investment attractive
to foreigners-sometimes, indeed, unnecessarily and unwisely so. But it
must be supplemented by contractual arrangements designed to regulate
the particular venture under consideration. A United Nations study has
rightly emphasised that "it would be neither useful nor realistic to consider
all foreign investments as a single homogenous and static group in which all
have the same aims, needs and problems and all are subject to the same treat
ment and conditions-unaffected by the changes which the dynamics of
political and economic development impose."6 At the same time, it is
possible to consider the adoption of standard forms of contracts in the
investment field, as in other commercial operations, for particular species
of ventures.

International Investment Contracts

The primary object in the development of standard terms and conditions
for international contracts is to provide the parties to a negotiation with
model clauses for their use and, if necessary, adaptation. If these terms
and conditions have been formulated with care and precision by an im
partial expert body, they stand a fair chance of being adopted by the con
tracting parties, since the onus is put squarely upon a party seeking to
change them to justify its action. The need for negotiations is never obviated,
but the process can be made much less protracted and bitter.

It was such considerations as these which led the International Law Associa
tion to form a Committee on Foreign Investments in the Developing Coun
tries, charged with the task of drawing up a standard form contract to regulate
relations between a foreign investor and a developing country. The Com
mittee, comprising members from developed market economy countries, a
centrally-planned economy country, and developing countries, presented to
the 1972 New York Conference of the International Law Association a report
on a standard contract for a medium-sized direct investment in a textile
factory.

This report has not yet been adopted. It is not intended in this paper to
examine in any detail the specific proposals put forward by the Committee,
but rather to use the report for the purpose of identifying some of the key
issues which require solution.

In a very general way, it may be said that investment contracts have two
particular features. In the first place, they are contracts between a State on
the one hand and a foreign individual or corporation on the other. A State
may not only fail to carry out its contractual obligations, it may attempt
by exercise of its sovereign powers to change those obligations. An investor
injured by such action may find some solace in the rules of customary inter
national law on state responsibility for contractual performance; but he is
much more likely to seek the possibility of direct access to an international
tribunal to resolve his dispute. The entry into force of the IBRD Convention
opens that possibility to him.

Moreover, the fact that a developing State is one of the contracting parties
makes it both inevitable and proper that the State should be concerned with
the impact of the investment project upon its development needs and pro-
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posals. If one of the major benefits sought by the developing countries is
the transfer to them of some degree of technical expertise, it is natural
enough that they should be concerned to ensure that their residents should
be employed and trained in enterprises established· by foreign investors. If
another major benefit sought is the provision of external finance, it is natural
that they will restrict or even prohibit the raising of capital in the local
financial market.

The second peculiarity of an investment contract is its long-term nature.
Over a long term much can change the government of the host State, the
control of the investing company, and the political and economic conditions
which made the investment seem attractive to the contracting parties. A
fundamental problem is therefore that of adaptation of the contract in the
light of changing circumstances.

From this analysis, it will be evident that at least four crucial issues must
be faced by draftsmen of a model form of investment contract. These are:
(a) the law applicable to the contract; (b) the sanctions available upon breach;
(c) the effect of changing circumstances; and (d) the rights and obligations
of the investor and of the host State.

The Law Applicable to the Contract
The draftsmen of an investment contract have had their task considerably

eased so far as determination of the applicable law is concerned by the
adoption of the IBRD Convention. Article 42 provides that the Tribunal
shall decide a dispute in accordance with such rules of law as may be agreed
by the parties. Only in the absence of agreement are other sources of law
applicable.

The ILA draft model contract follows the IBRD Convention in making
the will of the parties as expressed in their agreement the primary determinant
of their rights and obligations. But it includes a source to which no reference
is made in the IBRD Convention, namely "professional usages generally
admitted in the (textile) industry". For common lawyers it is trite learning
that in commercial transactions extrinsic evidence of custom and usage is
admissible to annex incidents to written contracts in matters with respect
to which they are silent, the presumption being that the parties did not
mean to express in writing the whole of the contract by which they intended
to be bound, but to contract with reference to those known usages. Since
recourse is had to usage in order to ascertain the intention of the parties,
it must be shown that the usage is so well established and notorious that
both parties must be taken to have contracted subject to the usage, so as to
incorporate it in their agreement.

It is suggested that there is a legitimate place for usage among the sources
of law applicable to investments in such areas &s the specification of materials
and processes to be used in production, the equipment to be supplied, and
the scope of particular obligations.

The other two sources-the law of the host State and such rules of inter
national Jaw as may be applicable-have an obvious relevance. There is
not much difficulty in stating what the sources will be; the real problem is
to be found in the mutual relationships of those sources and the determination
of their content, particularly in the case of professional usages and the ap
plicable principles of international law. The ILA report suggests that the
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primordial place must be assigned to the rules of public international order.
The parties should be absolutely free to establish such rules for themselves
as they wish, provided they respect public international order. Full effect
must also be given to the laws of the host State, subject to the same quali
fication.

Sanctions Upon Breach

One possible method for solving disputes arising out ofinvestment contracts
is to provide for an ad hoc system of arbitration. There have been many
instances where large investors have negotiated arbitration agreements with
host Governments and a considerable body of literature on the subject has
developed. However, if the Government refuses to proceed with the arbi
tration, the investor has no direct recourse against it. In a Note by the
General Counsel of the IBRD transmitted in 1961 to the Executive Directors
on "Settlement of Disputes between Governments and Private Parties",
the relevant rules are stated as follows: 7

(a) In the absence of an agreement to the contrary between the foreign
investor and the host Government, the investment is subject to the laws of
that Government (local law) and the redress of grievances which the investor
may seek by direct access to that Government is equally determined by
local law.

(b) If the investor feels aggrieved by actions of the host Government he
may invoke the diplomatic protection of his national State or he may
request his national State to espouse his case and bring a claim before an
international tribunal.

As previously remarked, the entry into force of the IBRD Convention
affords the possibility of direct access by private individuals and corporations
to an international tribunal in case of investment disputes with Govern
ments. It is therefore natural that an investment contract with a host Govern
ment which has ratified the Convention will contain a clause providing that
all disputes concerning the validity of the contract, its interpretation or its
execution will be submitted to the International Centre for the Settlement
of Disputes Relating to Investments created by the Convention. By virtue of
Article 54 of the Convention, each Contracting State must recognise an
award rendered pursuant to the Convention as binding and enforce the
pecuniary obligations imposed by the award within its territories as if it
were a final judgment of a court in that State.

The specification in an agreement of the consequences of failure by one
of the parties to fulfil its contractual obligations can cause considerable
difficulty. A draftsman with a common la\v training will naturally think in
terms of· common law remedies for breach, and of the circumstances in
which these are made available by the rules applicable in common law coun
tries. He should however realise that in this respect the rules applicable
in civil law countries are fundamentally different, 8 and it should cause him
no surprise that draftsmen from civil law countries will take a quite different
approach on this subject to the one which commends itself as natural to him.

The general practice as revealed in investment contracts is to require
performance (with or without damages) from the party in default as the
primary remedy, except in cases where performance is impossible or other
wise should not be insisted upon, in which case damages alone are awarded.
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Rescission is made available only where there is a serious breach. The ILA
draft has followed in this matter the provisions contained in the Hague
Convention of 1964 on the International Law of Sales. At the same time,
it recognises that rescission of an investment contract raises particular difficul
ties about the disposition of the plant and installations. It therefore provides
that in case of rescission, the arbitral tribunal may order or authorise the
purchase of the enterprise by the State and determine the conditions thereof.

The Effect of Changing Circumstances

Investment contracts will almost inevitably be of a long-term nature. It
is normal in investment contracts to provide for a period (say ten or fifteen
years plus a construction and testing period) during which the relations
between the contracting parties will be regulated by the contract, and to
state that thereafter the relations between the parties will be governed by
the national law and the international law applicable to the treatment of
aliens.

There are least three approaches possible to the effect of change of cir
cumstances in relation to the contractual obligations of the investing company
and the host Government.

One is to insert no provision, and leave it to the parties subsequently to
make agreements on points as they arise. It is suggested that it would be
most unwise for either party to adopt such a position. Circumstances can
change very rapidly and drastically, with consequent profit to one party
and prejudice to the other. Good sense may indicate that the party benefited
by a windfall should be generous in permitting an adjustment to the contract.
But every lawyer knows that he must never rely for the protection of his
client on the generosity of the other party.

A second solution is to provide that the parties will review and if necessary
modify by agreement their contract at specified periods. This is a better
solution, but from the viewpoint of the host country at least it may be un
satisfactory, since the investor may unreasonably refuse a justifiable variation.

A third solution which has been suggested is therefore to permit an ob
ligatory modification of the agreement by arbitrators if there is a profound
change in the circumstances existing at the time of the conclusion of the
agreement. This gives an extraordinary power to arbitrators-eg power not
merely to interpret the contract and to resolve disputes arising under it
but to modify with compulsory effect its terms. Moreover, the question
whether a "profound change" in circumstances had occurred would open up
endless possibilities for argument. For example, would increased profitability
because of increased commodity prices be a "profound change" which would
permit a government to withdraw tax concessions?

It is suggested that none of these solutions, taken alone, is satisfactory.
What the agreement should do is to make detailed provision to cover the
more common cases which experience has shown is likely to arise, such as
exchange depreciation or appreciation. This may include in some cases the
reference of such matters to an ad hoc body of arbitrators. It is wrong in
principle to leave negotiation of such matters until a stage when the contract
is in operation. The agreement should also provide what conditions of the
agreement are not subject to alteration even if circumstances change. Subject



LAW AND DEVELOPMENT IN MELANESIA 97

to that, it is right to provide for a periodical review by the parties of the
terms and operation of the Contract.

The Rights and Obligations of the Parties
It is convenient to list in summary form the main obligations usually

imposed by an investment contract on the investor and rights accorded to
him. Reciprocal rights and obligations will vest in the host Government.

The investor must: (a) construct an enterprise (say, a textile factory)
within a specified time, and according to agreed specifications; (b) invest a
stipulated sum in the enterprise ; (c) employ and train local personnel; (d) con
form in its sales to the host country's development policy; (e) submit reports
to the Government and permit inspection to ascertain whether the investor
is fulfilling its contractual obligations.

It receives in turn the following rights: (f) exemption from customs duties
on importation of capital equipment; (g) a degree of taxation exemption;
(h) access to foreign exchange for repatriation of earnings or capital; and
(i) a guarantee of fair and equitable treatment.

The following paragraphs comment very briefly on each of these matters.
(a) A cardinal point in any investment agreement is the specification,

in precise detail, of the enterprise to be constructed by the investor. It will
include such matters as the estimated final production of the factory, the
materials to be used, equipment to be installed, the stages of construction
and the times these are to be completed, and the right of the investor to
extend the enterprise if it proves successful.

One matter of importance to host countries is to ensure the maximum
utilisation of domestic resources both in the erection of the plant and in
its subsequent operations. They must be conscious however that what is
the "maximum utilisation" will depend on local conditions, including cost
considerations which may seriously limit the ability of investors to use
domestic resources. It is therefore provided by the ILA draft that the investor
will have free~ choice of its suppliers in the host State as well as abroad. It
qualifies this however by providing that with respect to products of the
same kind and of equal quality, the investor will supply itself in the local
market provided that the terms of such supply, and in particular the prices,
remain compatible with an economically sound business operation for the
investor as wen as for the host country.

(b) If the capital for an enterprise is to be contributed exclusively by the
foreign investor, it is commonly provided that the necessary capital will be
sought outside the local financial market. But many developing countries
favour the participation of local capital in joint ventures with foreign in
vestors so as to avoid foreign control of their economy, and for their part
many foreign investors welcome it so as to benefit from local familiarity
and identification with the interests of the host country.

A United Nations study has observed with reason that "inflexible re
quirements for local majority ownership--ab initio or after a fixed period
may create a serious obstacle to desirable foreign investments and to the
full transfer of technological and managerial know-how, in the cases where
foreign investors are unwilling to place their capital and know-how at the
disposal of an enterprise they do not control, or to establish a venture whose
long-term growth they will not be allowed to share. Indeed, joint ventures
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will fulfil their purpose only to the extent to which the local partners are in
fact development oriented, and have the capital and competence to share
more than nominally in the management and control of the enterprise."9 In
determining whether a joint-venture enterprise is desirable, attention must
be directed to such factors as the ability of local participants to exercise
control so as to permit attainment of locally-favoured objectives: the effect
of their participation on the net balance of payments situation and the
"flow-on" effect of local experience in controlling a particular enterprise for
management of other enterprises.

Where a joint venture is not feasible-because the foreign investor is not
prepared to take part in one, or because local participation in terms of

. capital or competence is not forthcoming-it is sometimes proposed that
after a limited period the enterprise must be sold to local producers. Such
a clause would obviously seriously limit the willingness of foreign investors
to put their resources into an enterprise. It must also be observed that a
continuing foreign stake in an enterprise may be necessary to retain access
to technological advances; and it may be a wiser utilisation of domestic
resources to create additional new enterprises rather than to buyout ex
isting ones.

(c) The economic growth of a developing country is heavily dependent
upon the development in it of technological and managerial skills; and an
investment contract should require the effective training of local technical
and managerial staff, as well as the employment of local personnel. The
contract should specify the training programme to be provided by the
investor, the limits within which he will be free to bring in foreign technicians
and managers, and the time schedule for replacing that staff by local staff.
However, "even in the long run, a foreign investor will want to maintain
some foreign presence as long as he retains financial or other assets in the
enterprise-and is expected to provide technological support."10

(d) and (e) It is the right of any developing country to fix the main lines
of its development policy; and any foreign investor who signs an investment
contract with the government of a developing country must be taken to do
so with knowledge of that policy and subject to it. The ILA draft provides
accordingly that the directions of the investor's sales will conform to the
host country's development policy. At the same time, it recognises that as
the investor bears the risk of the enterprise, he must be free to determine
who are the persons· with whom he will deal and to whom he will extend
credit. Accordingly, it provides that the investor will have free choice of its
individual customers, and no prices or other terms of sale will be imposed
on it which are not compatible with an economically sound business opera
tion.

The host State has also the right to know what the foreign investor is
doing, and in particular whether it is carrying out its contractual obligations.
Provisions to ensure this right should therefore be included in the agreement.

(f) The tariff policy in respect to importation of necessary equipment pur
sued by the host Government is likely to be affected by two principal con
siderations. On the one hand, it \~ill be anxious if possible to secure the use
of locally produced resources, and it \,\ill see merit in encouraging their use
by customs duties or other import controls on competing imports. On the
other hand, where local resources are inadequate or unduly expensive, it
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may be willing to offer duty-free entry for necessary equipment as an incentive
to attract investors. A typical provision will be found in the Philippine
Incentives Act, s 7(d):

" ... Within seven years from the date ofregistration ofthe enterprise, importation
of machinery and equipment, and spare parts shipped with such machinery and
equipment, shall not be subject to tariff duties and compensating tax. Provided,
that such machinery, equipment and spare parts: (1) are not manufactured dom
estically in reasonable quantity and quality at reasonable prices; (2) are directly
and actually needed and will be used exclusively by the registered enterprise in the
manufacture of its products; (3) are covered by shipping documents in the name
of the registered enterprise to whom the shipment will be delivered direct by
customs authorities; (4) the prior approval of the Board was obtained by the
registered enterprise before importation of such machinery, equipment and spare
parts, ..."

It is appropriate to refer in this connection to the system of tariff preferences
for exports from developing countries which is provided for under a GATT
waiver from the mfn principle. One of the major considerations leading to
agreement on this system (for whose introduction Australia can justly claim
a great measure of responsibility) was that it would induce private investment
in developing countries so as to secure the benefits of lower tariff rates in
developed countries for the investor's products.

One form of tariff concession needs very careful scrutiny, namely the
imposition ofa high tariff to protect the products of the newly established
industry from foreign competition. This may simply result in the protection
of an inefficient enterprise which may enjoy a monopoly position domestically,
and be unable to compete for exports externally. Any such concessions, if
granted at all, should be accorded only for a limited period, with extensions
being given only after an examination of the performance of the protected
enterprise.

(g) The customs concessions referred to in the preceding paragraphs are
merely one form-often the most highly prized form-of tax concession
granted by host countries to foreign investors. Other common forms are
relief from income and other taxes for a specified period ("tax holidays")
and relief from tax for reinvestment of benefits or extension of an enter
prise's operations. What effect tax incentives have in attracting invest
ments is as yet not adequately known, but "such empirical enquiries
as have been made to elucidate the actual inducement effect and overall
operation of various schemes confirm the expectation that, while prohibitive
and discriminatory taxes may effectively impede otherwise worthwhile
investments, temporary exemptions from normal tax burdens are unlikely
by themselves to constitute a determining factor in many investment de
cisions."11 Professor Meier has rightly pointed out12 that the foreign investor
in a newly developing country is less interested in receiving an exemption after
a profit is made than he is in being sure of a profit in the first instance.
Measures that enable a company to earn a profit (above all, by expanding
the infrastructure on which the profitability of the investment will depend)
are more encouraging than the granting of exemptions after a profit is made.

Nevertheless, tax incentive schemes do make a project more attractive,
and their inclusion in an investment contract is almost inevitable. What
form they should take cannot be stated in a general formula; so much depends
on the fiscal system in operation, on the existence of double tax agreements,
and on the incentives granted by other countries to which the investor may
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turn. It can be said however that as most developing countries rely heavily,
by reason of their ease in administration, on customs duties, in comparison
with direct taxes or other forms of indirect taxes, it is in that area that con
cessions are most likely to be sought.

(h) The main guarantee which an investor will require from the host
country is that the right to repatriate earnings and capital will be secured.
Without this, all other undertakings will be of little value. Paradoxically, it
is a guarantee which it may well be of more importance for the developing
country to live up to than for the investor to enforce. If a developing country
is unwilling to enter into such an obligation, a proposed project will very
likely be abandoned; if it breaches the obligation, subsequent investors will
obviously find it an unattractive place in which to venture their capital. But
the investor will probably have the benefit of insurance under a domestic
scheme for overseas investment insurance, such as the Investment Guaranty
Program of the United States, or the Australian scheme for insurance of
overseas investments.13 Typically these schemes cover non-commercial,
political risks, such as losses due to indirect as well as direct, expropriation
or confiscation by the government of the host country or by any public
authority in that country; restrictions on ability to convert and transfer
principal, earnings, dividends or interest from local currency to foreign
exchange; and armed confiict.14 It is worth noting that the United States
makes its guarantees available only if the host country has entered into
an investment guarantee agreement with it and has approved the project for
guarantee purposes.

Even developing countries which find it necessary to maintain foreign
exchange controls are generally willing to grant unlimited repatriation
rights, since if they conclude that a venture will not produce sufficient
foreign exchange benefits to permit the unlimited transfer of profits, they
will not find it worthwhile to encourage it. They have come to realise that
the imposition of heavy remittance taxes deters fruitful investment, and
that tax incentives for re-investment may be a much more productive policy ~

An investment agreement should cover in detail the main issues which are
likely to arise in relation to repatriation of earnings and capital. One is the
problem of re-transfer of capital. While this should be freely re-transferable
at the end of a contract, it is appropriate for a host government to insist
that if the investor liquidates its enterprise before the expiration of the
agreement, the right to withdraw capital should be spread over the remaining
term of the contract.

It is also important to cover such matters as the right to transfer savings
by foreign employees of the enterprise and the right to secure the foreign
exchange necessary to meet obligations outside the host country incurred
by the investor in connection with the enterprise.

Where it is not possible for a developing country to grant unrestricted
transfer of profits and capital, it is preferable for investors to limit guaranteed
repatriation to a fixed percentage (eg 10% of foreign capital per annum)
than to assure free repatriation "within the limits of foreign exchange avail
abilities".15

(i) It has been the practice to insert clauses in bilateral commercial treaties
imposing an obligation on host countries to accord national treatment or
most-favoured-nation treatment to investors of the other contracting party.
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The OECD Draft Convention of 1967 suggests replacing this objective stand
ard by one which requires that:

"Each party shall at all times ensure fair and equitable treatment to the property
of the nationals of the other Parties. It shall accord within its territory the most
constant protection and security to such property and shall not in any way impair
the management, maintenance, use, enjoyment or disposal thereof by unreasonable
or discriminatory measures ..."

Such a clause obviously goes beyond a mere requirement that the host
Government should not subject the investor to unfavourable discrimination.
It also goes beyond a requirement of national treatment, since this may in
fact not be fair and equitable. However, the standard of equitable treatment
suffers from a degree of imprecision in formulation which could be a fertile
source of disagreement.

It would therefore probably be wise to add to the obligation of the host
country to accord fair and equitable treatment an obligation to accord mfn
treatment, since this is more easily verifiable.

The Right of Expropriation

Is it appropriate that an investment contract should regulate the host
country's right of expropriation? If it is possible to agree on a formulation,
it seems highly desirable that it should be included. But, as the Sabbatino
Case recognises,16 "there are few if any issues in international law today on
which opinion seems to be so divided as the limitations on a State's power
to expropriate the property of aliens". It should therefore cause no surprise
if it proves impossible to negotiate a satisfactory formula.

Most investors from DECD countries would probably insist, if a clause
is inserted, that it should be based upon Article 3 of the GECD Draft
Convention of 1967. This states:

"No Party shall take any measures depriving, directly or indirectly of his property
a national of another Party unless the following conditions are complied with:

(i) the measures are taken in the public interest and under due process of law
(ii) the measures are accompanied by provision for the payment of just com

pensation. Such compensation shall represent the genuine value of the
property and shall be transferable to the extent necessary to make it effective
for the national entitled thereto."

This Article does not expressly require that measures taken should not be
contrary to undertakings given by the host State (though Article 2 of the
Draft incorporates this rule).

It should be observed that the DECO Draft does not insist that com
pensation must be in transferable form; rather it is to be transferable to the
extent necessary to make it effective for the national entitled to the com
pensation. The comment on the OECD Draft states that compensation
must be paid in a form which is of real practical use to the person entitled
thereto, having regard to his particular situation. It recognises tha~ in some
cases compensation in non-transferable form may be effective for the in
dividual investor, for example in the case of a person permanently resident
in the expropriating State at the time of expropriation who voluntarily
continues to reside there thereafter, provided always that it is possible for
him to re-invest the funds received by way of compensation in the country of
his residence.

Article 3 also covers measures which indirectly deprive an alien of his
property. The comment on the DECD Draft makes it clear that the article
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is meant to cover "creeping nationalisation", by which measures otherwise
lawful are applied in such a way as to deprive ultimately the alien of the
enjoyment or value of his property. As instances it refers to excessive or
arbitrary taxation; prohibition of dividend distribution coupled with com
pulsory loans; imposition of administrators; prohibition of dismissal of
staff; and refusal of access to raw materials or of essential export or import
licenses.

So far as the amount of compensation payable is concerned, the standard
of just compensation involves the payment of the value of the property at
the moment of dispossession, unaffected by artificial factors, such as re
ductions in value due to the prospect of seizure, to which should be added
interest from the date of the taking to the day on which compensation is
paid. In certain circumstances the value of the property will include a factor
in respect of loss of profit.

·Professor of Law, University of Queensland. Professor Ryan's article was delivered as a
paper to the Seventh Waigani Seminar on Law and Development in Melanesia. Not
for quota.tion without author's consent.
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