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Outline of the Problem
As Sir Ian Sinclair, Legal Adviser to the Foreign and Commonwealth
Office of the United Kingdom of Great Britain and Northern Ireland, said
at the beginning of his article on 'The European Convention on State
Immunity', 'few topics in the field of general international law have given
rise to more extended analysis in recent years than the topic of State
immunity'. 1 According to Sir Ian, this is not surprising since 'the well
known dichotomy between those States which recognise and apply the
concept of absolute immunity (of which the United Kingdom is now the
leading exponent) and those States which recognise and apply a concept
of relative immunity inevitably gives rise to problems'. 2 However, Sir Ian
concedes that 'the problems are neither insuperable nor of major
significance' .3 The reason for this appears to be that, although States
applying the rule of relative immunity 'enjoy an uncovenanted benefit' in
the sense that they may obtain immunity from the jurisdiction of the
courts of States applying the rule of. absolute immunity in circumstances
where absolute-immunity States would not obtain immunity from the
jurisdiction of the courts of the relative-immunity States, the benefit is
largely ineffectual since most relative-immunity States 'continue to
observe the rule that there can be no enforced execution against the
property of foreign States situated within the forum'. Also, it seems, most
manufacturers and traders in absolute-immunity States learn to live with
the problem and, in their contracts with foreign States, make other
arrangements for settling their disputes., such as arbitration, which usu
ally work out satisfactorily. 4

Although Sir Ian Sinclair's article covers to some extent the back
ground of the problem of State immunity, particularly so far as the United
Kingdom is concerned, its main purpose, as its title explained, was to
introduce and elucidate the European Convention on State Immunity and
Additional Protocol which was opened for signature at Basle on 16 May .
1972, on the occasion of the Seventh Conference of European Ministers
of Justice. 5 For that reason it is not proposed in the present article to

1. (1973) 22 ICLQ 254. In his article Sir Ian lists some of the recent writing on the
subject, as does Brownlie, Principles of Public International Law, 2nd ed (1973),
314-332, especially at 319-322.

2. Op cit, p 254.
3. Ibid, p 255.
4. Ibid.
5. Cmd. 5081, 11 ILM 470. The United Kingdom signed the Convention, but has not
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examine the European Convention, save to make one or two essential
points concerning it. These are as follows:
(a) The making of an international treaty on the subject of State immun

ity clearly establishes the subject as one of international law, rather
than merely of 'comity', at any rate so far as the States parties to that
treaty are concerned.

(b) However, the making of a purely regional treaty on State immunity,
which even the States in the region concerned are 'clearly approaching
with much caution, does not help greatly to clarify the general
international law on the matter.

(c) The European Convention adopts the concept of relative immunity,
but does so by means of setting out a catalogue of cases (Articles 1 to
14) in which immunity cannot be claimed and by specifying in Article
15 the residual rule of absolute immunity.

(d) The European Convention rejects the system, which has sometimes
been suggested, of assimilating the foreign State to the position of the
State of the forum before its own courts. To have adopted this system
would inevitably have led to a wide variety of practice.

(e) Of even greater interest is the fact that the European Convention
rejected the system which has been widety recommended by com
mentators, and which has been adopted in the United States-that of
individual States unilaterally distinguishing between acts of foreign
States in respect of which immunity cannot be claimed (jure gestionis)
and acts of foreign States in respect of which immunity can be
claimed (jure imperii). Although this system6 bears a certain resem
blance to that which has been adopted in the Convention and which
has been referred to above as 'relative immunity', it is in principle
quite different. The Convention system basically accepts the concept
of absolute immunity, though it modifies it greatly by treaty. 7 The jure
gestionis/jure imperii (or restrictive) theory rests on the assumption
that there is a fundamental distinction between these two types of
acts which individual States are free to adopt in accordance with
general international law. 8

(f) The European Convention accepts the principle which has practically

ratified it. The Convention has, however, entered into force having obtained the three
instruments of ratification required by Article 36(2). The first three countries to ratify
were Austria, Belgium and Cyprus.

6. It is convenient to refer to this·- system as the 4restrictive theory' of sovereign
immunity. It is so referred to in the 4Tate letter'. As to that letter, see below, p 30.

7. According to Article 15 of the Convention, it is clear that the foreign State does not
have to claim immunity; the court of the forum must grant it proprio motu. Sir Ian
Sinclair says that the restrictive theory 4was soon discarded, in view of the difficulty
of defining sufficiently clearly the content of acts jure gestionis and acts jure imperit
(op cit, p 267).

8. It is true that the Foreign Sovereign Immunities Act of 1976 passed by the Congress
of the United States sets out the principle of the immunity of foreign States in Section
1604 and a number of exceptions to the jurisdictional immunities of foreign States in
Section 1605. But this is a unilateral enactment of the United States and therefore
differs in principle from the European approach where the exceptions are set out in
a treaty. For the text of the Act see 15 ILM 1388.
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never been doubted, even by proponents of the restrictive theory of
sovereign immunity, e.g., that execution may not be levied against
the property of foreign States. However, it modifies this by provid
ing, with certain safeguards, for execution of judgments against
foreign'States if the judgment is given in a case falling within the list
of cases where immunity does not apply under the Convention
(Articles 1-14).

Recent developments in the English Courts
Considerable interest has been aroused by two recent decisions. of the
courts· in England. The cases concerned are The Philippine Admiral,9
decided by the Judicial Committee of the Privy Council, and Trendtex
Trading Corporation v Central Bank of Nigeria decided by the Court of
Appeal. to

The Philippine Admiral was on appeal from the Supreme Court of Hong
Kong. tt The facts were as follows. By a Treaty of 1956 Japan undertook
to pay reparations to the Republic of the Philippines for damage done
during the Second World War. Most of the reparation was to be in the
form of capital goods and services. A Philippines Reparations Law
established a Reparations Commission to administer the scheme, the
object of which was to assure the maximum possible economic benefit for
the Filipino people. No goods supplied to private enterprises were to be
leased, sold or otherwise disposed of to other than Filipino citizens, who
were to continue to use the goods for the projects for which they were
originally intended, or for similar projects. The Liberation Steamship Co.
Inc., a company incorporated in the Philippines, applied for and was
granted a ship, which came to be known as the Philippine Admiral. The
Reparation Commission was to retain title to the ship until it was fully
paid for. In 1972 Liberation chartered the ship to Telfair. At that time the
ship was in Hong Kong being repaired. A dispute broke out between
Liberation and Telfair as to who should pay for the repairs. Telfair
claimed against Liberation in rem for damages for breach of the
charter-party, and Wallem, the repair yard, claimed in rem in respect of
the necessary disbursements while the ship was being repaired. The
Reparation Commission, having become anxious that its interests were in
danger, passed a resolution directing repossession of the vessel. It also
applied for the writs in both actions to be set aside. This application was
granted by Sir Geoffrey Briggs, C.J. The plaintiffs appealed to the Hong
Kong Supreme Court, which allowed the appeal. The main judgment was
delivered by Higgins, J., who accepted Counsel's assurance that he was
instructed to present the claims to immunity· on behalf of the Philippine

9. [1977] AC 373; [1976] 1 All ER 78.
10. [1977] 2 WLR 356. Since this article was written, the author has seen the article by Dr

Rosalyn Higgins entitled 'Recent Developments in the Law of Sovereign Immunity
in the United Kingdom', (1977) 71 AJIL 423. In that article, Dr Higgins discusses not
only The Philippine Admiral and Trendtex but also another English case, namely I
Congreso del Partido, not yet reported. See, however, the postcript to this article
below p 44.

11. [1974] 2 Lloyd's Rep 568.
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Government as well as that of the Reparation Commission, and who held
(i) in relation to a claim for immunity on the ground that a foreign
sovereign was being impleaded, there were no special rules applicable to
ships; (ii) to support a claim for immunity in the case of a vessel, there
must be such interest (whether proprietary, possessory or other) that the
claimant can fairly claim also the exercise of dominion over the vessel;
(iii) on the evidence, the defendants' right to possession was not illusory;
(iv) however, immunity would not be granted in respect of vessels not
destined for public use; (v) the evidence did not support the conclusion
that the vessel was destined for public use; and (vi) were it necessary to
decide the point, there was no evidence which would justify an inference
that the defendants had waived any immunity they might have had.
Clearly the key points were (iv) and (v), and, in particular, the statement
by Higgins, J., that 'the vessel is a trading vessel and has been used as
such for many years. It seems to me that something more was required to
justify the claim to immunity than a mere possibility that she might
hereafter be used for public purposes.... Although she was repossessed
for the protection of the Government's interests, the overwhelming
balance of probability is that she will be used for trading. '12

The Government of the Republic of the Philippines appealed to the
Judicial Committee of the Privy Council, which dismissed the appeal.

It is interesting that in the judgment of the Judicial Committee,
delivered by Lord Cross of Chelsea, 23 cases were referred to. Of these
15 were decisions of the British courts; 6 were decisions of American
courts; and 2 were decisions of Canadian courts. Of the additional 34
cases cited in argument, 28 were British, 2 were American, 1 was
Australian, 2 were Canadian and 1 was Irish. No decisions of interna
tional tribunals were cited. Indeed, in the reports of the Philippine
Admiral case, the headnotes read 'Conflict of Laws-Jurisdiction
Foreign sovereign ... ' (Hong Kong judgment in Lloyd's Reports) and
'Conflict of Laws-Sovereign immunity-Action in rem ' (Privy
Council judgment in The Weekly Law Reports). This characterisation
gives the impression that, when problems of sovereign immunity occur,
they are apt to be treated by the compilers of English law reports as
predominantly issues of municipal rather than of international law. 13

According to Lord Cross, 'the story begins '-as it does, incidentally, in
almost every textbook and article on the subject-'with the famous
judgment of Marshall, C. J., in The Schooner Exchange' .14 The conclu
sion which Lord Cross drew from the Exchange was that 'a vessel of war

12. [1974] 2 Lloyd's Rep, at 584.
13. Conflict of laws is normally regarded, rightly in the present writer's view, as a branch

of municipal law rather than of international law .
14. The Schooner Exchange v McFaddon, 7 Cranch 116 (1812). Although it is not

proposed to belabour the point, the story might just as well be said to begin with the
case of the Spanish warships which had been arrested in the Netherlands for
non-payment of a debt by civil process. The Spanish ambassador intervened and the
Dutch Government procured the release of the vessels 'with an intimation that, if t,he
debt was not discharged, the creditors would be entitled to the protection of the
Government in the form of reprisals'. This citation is taken from the speech of the
King's Advocate in The Prins Frederik (1820) 2 Dods 450. The case of the Spanish
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of a foreign State with which the United States was at peace and which
the Government of the United States allowed to enter its harbours was
exempt from the jurisdiction of its courts'. He added: 'It was submitted
in argument that if a sovereign engaged in trade he would enjoy no
immunity in respect of his trading operations; but the judgment left that
question open' .15

Familiar as the Exchange case is, it is worthwhile examining it closely.
The vessel with which Chief Justice Marshall was concerned was one
owned by two citizens of the State of Maryland which, while on a journey
from Baltimore to San Sebastian, Spain, was-so it was alleged by the
libellants-'violently and forcibly taken by certain persons, acting under
the decrees and orders of Napoleon, Emperor of the French, out of the
custody of the libellants, and of their master and agent,and was disposed
of by those persons, or some of them, in violation of the rights of the
libellants, and of the law of nations in that behalf' .18 The point was also
made that the vessel had not been the subject of a decree by any prize
court. No appearance was entered on behalf of the French Government,
but Dallas, U.S. attorney for the district of Pennsylvania,17 appeared
and, apparently at the instance of the executive department of the
government of the United States, filed a 'suggestion' to the effect that the
Exchange was a public vessel belonging to the Emperor of France and
that, as such, she might 'freely enter the ports and harbors of the said
United States, and at pleasure depart therefrom, without seizure, arrest,
detention or molestation. '18

In the light of later developments, and particularly the tendency to
attribute an almost oracular quality to the judgment· of Chief Justice
Marshall, it is interesting to note the following points about the Exchange
case:

(i) The case seems to have been treated as one of the first impression.
Chief Justice Marshall said at the beginning of his judgment: 'In
exploring an unbeaten path, with few, if any, aids from precedents or
written law, the court has found it necessary to rely much on general

ships was also relied upon by the Advocate of the Admiralty in The Prins Frederik. In
that case, both the King's Advocate and the Advocate of the Admiralty, pursuing the
argument that warships were entitled to immunity,relied on two cases. One was The
Schooner Exchange; the other was the case of the Spanish warships. The latter case
was also relied upon in the Exchange case itself by Dallas, the attorney of the United
States, who used it to refute Bynkershoek's view that no distinction should be drawn
between the goods of sovereigns and those of private individuals. Winding up the
argument for the United States in the Exchange case, Pinkney, Attorney-General,
said: 'This court will not decide this case upon the authority of the slovenly treatise
of Bynkershoek . . . but upon the broad principles of national law, and national
independence'. Bynkershoek's proposition is to be found in Opuscula, c 4. Note that
the Attorney-General referred not to international law but to national law .

15. [1977] AC at391; [1976] IAII ER, at 85-6.
16. 7 Cranch at 117.
17. The Exchange, now named the Balaou, had been brought into the port of

Philadelphia.
18. 7 Cranch at 118.



6 Australian International Law

principles, and on a train of reasoning founded on cases in some
degree analogous to this. '19

(ii) The analogous cases relied upon were the cases of sovereigns them
selves, their diplomatic representatives and their armies. The process
of reasoning which led to the conclusion in the case was, however,
not an invention of Marshall, C. J., himself. It was largely suggested
to the court by Pinkney, Attorney-General of the United States, in
his final speech to the court.

(iii) The process by which the immunity was claimed is also interesting.
There was no motion by the French Government to obtain the release
of the vessel. Rather there was filed a 'suggestion'-a term which has
come to assume considerable prominence in the American practice
on the subject-by 'the executive department of the government of
the United States' that the vessel might depart from the United
States 'without seizure, arrest, detention or molestation'. Moreover,
this process received the explicit approval of the court, in so far as
the judgment concludes in the following manner. After stating that
'the Exchange, being a public armed ship, in the service of a foreign
sovereign, with whom the government of the United States is at
peace.... must be considered as having come into the American
territory under an implied promise, that while necessarily within it,
and demeaning herself in a friendly manner, she should be exempt
from the jurisdiction of the country', the judgment continues: 'If this
opinion be correct, there seems to be a necessity for admitting that
the fact might be disclosed to the court by the suggestion of the
attorney for the United States. '20

(iv) Although there are references in the judgment to 'the usages and
received obligations of the civilized world', 'the law of nations', 'the
whole civilized world', 'treaties, between civilized nations', 'the
unanimous consent of nations', and 'a principle of public law', it is
by no means clear that Marshall, C. J., was intending to lay down a
rule of public international law as we would understand it. Indeed he
prefaced the judgment by saying that 'the question has been con
sidered with an earnest solicitude, that the decision may conform to
those principles of national and municipal law by which it ought to be
regulated'.21 Of course Marshall lived in an age still dominated by the
view that, as Blackstone put it, 'the law of nations ... is held to be
a part of the law of the land',22 or, as Marshall himself put it in The
Nereide,23 in the absence of an act of Congress, 'the court is bound
by the law of nations, which is a part of the law of the land'.
However, it is certainly not the case that Marshall's conception of
international law was a monist or naturalist one. For example,
towards the end of his judgment, he dealt with the argument, as

19. At 136.
20. At 147.
21. At 135-6.
22. Commentaries, Book IV Chapter 5.
23. 9 Cranch 388, at 423 (1815).
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familiar today as it was then, that every citizen is entitled to his day
in court. As he put it: 'Every person, it is alleged, who is entitled to
property brought within the jurisdiction of our courts, has a right to
assert his title in those courts, unless there be some law taking his
case out of the general rule. It is therefore said to be the right, and if
it be the right, it is the duty of the court, to inquire whether this title
has been extinguished by an act, the validity of which is recognized by
national or municipal law. '24

What then is the true ratio decidendi of the Exchange case? It is
submitted that it was nothing less than the honour of the United States. 'A
nation', said Marshall, 'would justly be considered as violating its faith,
although that faith might not be expressly plighted, which should sud
denly and without previous notice, exercise its territorial powers in a
manner not consonant to the usages and received obligations of the
civilized world. '25 He was satisifed that a vessel, entering a port of the
United States in circumstances similar to those of the Exchange, would
do so with the implied consent that she would be exempt from the local
jurisdiction. But, said Marshall:26

'without doubt, the sovereign of the place is capable of destroying
this implication. He may claim and exercise jurisdiction, either by
employing force, or by subjecting such vessels to the ordinary
tribunals. But until such power be exerted in a manner not to be
misunderstood, the sovereign cannot be considered as having
imparted to the ordinary tribunals a jurisdiction, which it would be a
breach of faith to exercise. Those general statutory provisions,
therefore, which are descriptive of the ordinary jurisdiction of the
judicial tribunals which give an individual whose property has been
wrested from him, a right to claim that property in the courts of the
country in which it is found, ought not, in the opinion of this court,
to be so construed, as to give them jurisdiction in a case, in which the
sovereign power has impliedly consented to waive its jurisdiction'.

In support of this opinion Marshall referred to 'the consideration that
the sovereign power of "the nation is alone competent to avenge wrongs
committed by a sovereign, that the questions to which such wrongs give
birth are rather questions of policy than of law, that they are for diplo
matic, rather than legal discussion' .27 Unfortunately, he commented, 'the
argument has already been drawn to a length which forbids a particular
examination of these points. '28

Opening the Exchange case, Dallas, the attorney of the United States
for the district of Pennsylvania, referred to the fact that the vessel had
'encountered great stress of weather upon the high seas' and had entered
port 'from necessity, and not voluntarily'. 29 This factor might have been

24. 7 Cranch, at 146-7 (emphasis added).
25. At 137.
26. At 146 (emphasis added).
27. Ibid. This was precisely the point made by the States-General in the case of the

Spanish warships.
28. Ibid.
29. At 118.
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of great relevance had the vessel been a private vessel and not a 'public
armed ship'. Certainly there was much discussion in the case of treaties
providing for vessels in distress: it is 'not believed, however, that in the
case of the Exchange, this was a decisive factor.

It is probably idle to speculate what would ,have been the fate of the
Exchange had she, though under the orders of Napoleon, been found to
be engaging in trade rather than having been 'sent on a distant mission
with a military cargo' ,30 as Dallas, the attorney of the United States,
expressed it. Dallas was prepared to concede, in the case of a sovereign,
that there was a distinction 'between his private acts, and his acts as
sovereign, and between his private and his public property'. He further
listed as cases where a visiting sovereign had given an implied assent to
the exercise of jurisdiction by the local sovereign: '(i) Trade, when his
goods are liable for freight, or liable to his factor for advances etc., or
liable to pay duties: in all which cases, there is a specific lien on the
goods' , and (ii) 'in case he acquires property in the country, whether real
or personal'.31 Counsel for ,the libellants of course took up the position
that the local sovereign had complete jurisdiction in principle and that the
only exceptions were those which clearly rested on express consent,
namely the sovereigns themselves, their ambassadors and their armies.

As for Marshall, he referred to the question whether the property of a
foreign sovereign was distinguishable by any legal exemption from the
property of an ordinary individual. 'Without indicating any opinion on
this question', he nevertheless was prepared to say 'it may safely be
affirmed that there is a manifest distinction between the private property
of the person who happens to be a prince, and that military force which
supports the sovereign power, and maintains the dignity and the
independence of a nation. A prince, by acquiring private property in a
foreign country, may possibly be considered as subjecting that property
to the territorial jurisdiction; he may be considered as so far laying down
the prince, and assuming the character of a private individual; but this he
cannot be presumed to do, with respect to any portion of that armed force
which upholds his crown, and the nation he is intrusted to govern. '32 It
would be a mistake, however, to read into this passage the modern
distinction between absolute im'munity and relative immunity, or between
acts jure imperii and acts jure gestionis. For the property Marshall had in
mind here was clearly the private property of the sovereign in a strict
sense. He was not referring to the modern problem which is that of
governments seeking to 'maintain the dignity and independence of a
nation' just as much by commercial activities as they do by means of
armies and navies.

The next case referred to by Lord Cross was The Charkieh. This vessel,
owned by the Khedive of Egypt, was normally employed in carrying
mails and passengers. After coming to England for repair, and while on a
trial trip down the Thames, she came, into collision with the Batavia,

30. At 122.
31. At 125.
32. At 145.
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belonging to the Netherlands Steamship Company. The Charkieh was
arrested and no appearance was entered on her behalf at the time of the
arrest, though a few weeks later an application on behalf of the Khedive
was made to the Court of Queen's Bench for a prohibition to restrain the
Court of Admiralty from proceeding further in the suit instituted in that
Court. A rule nisi was granted, but later discharged. The Court of
Queen's Bench expressed no opinion on the case except to say that the
Court of Admiralty was especially qualified to deal with it. 33 An appear
ance was then entered on behalf of the Khedive under protest. In the
petition the Charkieh was described as 'a public vessel of the Government
and semi-sovereign State Qf Egypt' and also as 'a ship of the Egyptian
branch of the Imperial Ottoman Navy'. However it was admitted that 'for
the purpose of lessening the expense occasioned to the Egyptian
Government, by sending the Charkieh to England ... certain cargo was
brought by the said steamship to England' and also that 'with the same
object the said steamship had before her arrest in this suit been advertised
as about to sail from London to Alexandria carrying cargo' .34

Judgment was given by Sir R. Phillimore who ruled (i) that the Khedive
had failed to establish that he was entitled to the privileges of a sovereign
prince; (ii) that even if he was entitled to such privileges, it would not oust
the jurisdiction of the Court in the particular proceeding which had been
instituted against the ship; and (iii) that, in any case, the privilege, if it
existed, had been 'waived with reference to this' ship by the conduct of
the person who claims it'. 35

On the first point, Sir R. Phillimore was advised by Counsel for the
Khedive that it was improper to offer evidence on that subject and that it
was the duty of the judge to take official cognisance of the status of the
Khedive and to obtain, by reference to the Foreign Office, any informa
tion he might think necessary. Sir Robert did in fact communicate with
the Foreign Office and received the following reply: 'that the Khedive has
not been and is 'not now recognised by Her Majesty as reigning Sovereign
of the State of Egypt ... He is recognised by Her Majesty's Government
as the hereditary Ruler of the Province of Egypt under the supremacy of
the Sultan of Turkey' .36 This did not prevent him, however, from also
conducting a lengthy inquiry of his own into the general history of the
government of Egypt and examining the firmans containing the public law
of the Ottoman Empire on the subject 'as well as European treaties
concerning relations between Egypt and the Porte-an inquiry which
confirmed the view he had been given by the Foreign Office that Egypt
was a province of the Ottoman Empire. Sir Robert also directed the
Court's registrar to write to the ambassador of the Porte 'in order that the
proper legal steps may be taken for establishing the fact that the vessel

33. (l873)LR8QB 197.
34. 42 LJ Adm 17, at 18.
35. At 36.
36. At 29.
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does belong to the Ottoman navy, if such be the case'. No answer was
received. 37

On the second question Sir Robert Phillimore held that a sovereign
prince, or his representative, is exempted from the operation of the
principle that the presence of a person or property within the limits of a
State founds the jurisdiction of that State 'absolutely so far as his person
is concerned, and with respect to his property, at least, so far as that
property is connected with the dignity of his position and the exercise of
his public functions. '38 After a lengthy review of the authorities, particu
larly on the question of the distinction between actions in personam and
actions in rem, and also on the special issue of maritime liens, Sir Robert
said 'I am disposed to hold that, within the ebb and flow of the sea, in the
case of salvage the obligatio ex quasi contractu attaches jure gentium
upon the ship to which the service has been rendered, and in the case of
collision the obligatio ex quasi delicto attaches jure gentium upon the ship
which is the wrong doer, whatever be her character, public or
private ... ' ;39 and further 'it is ... by no means clear that a ship of war
to which salvage services have been rendered may not, jure gentium, be
liable to be proceeded against in a Court of Admiralty for the remunera
tion due to such services. '40 The general proposition of international law
was, however, 'that a proceeding in rem, except, at least, where a
maritime lien is given jus gentium, cannot be instituted against the
property of a Sovereign or ambassador if the res can in any fair sense be
said to be connected with the jus coronae of the sovereign or the
discharge of the functions of the ambassador. '41 So that 'apart from the
question of the liability jure gentium . .. 1 am not prepared to deny that
the private vessel-for instance, the yacht of the Sultan, though equipped
for pleasure and not for war, would be entitled by international comity,
operating (at least so long as it is not withdrawn by the State conceding it)
as international law , to the same immunity as a ship of war'. 42 However,
there was no question of the Charkieh belonging to this category. That
vessel was in the same position as several others being operated by the
Khedive; they were 'trading vessels, to all intents and p~rposes, though
they carry mailbags. '43

On the third point Sir Robert Phillimore held that, even if the Khedive
was entitled to immunity, he had waived it: 'no principle of international
law, and no decided case, and no dictum of jurists of which 1 am aware,
has gone as far as to authorise a Sovereign prince to assume the character
of a trader, when it is for his benefit, and when he incurs an obligation to
a private subject to throw off ... his disguise, and appear as a Sovereign,

37. At 28.
38. At 30.
39. At 34.
40. At 33.
41. At 32.
42. At 34.
43. Ibid.



The Puzzle of Sovereign Immunity 11

claiming for his own benefit, and to the injury of a private person, for the
first time, all the attributes of his character'. 44

The conclusion which Lord Cross drew from The Charkieh was that
'Sir Robert (Phillimore) distinguished proceedings in rem from proceed
ings in personam and did not think that it followed that because no suit
could be brought against the sovereign personally no proceedings in rem
could be brought against the property of his used by him in trade. '45 The
Charkieh is an important case because it establishes that the idea that the
immunity of foreign States is not absolute is not a new-fangled concept in
English law. Nevertheless it is unreliable as an authority because (i) the
method used by Sir Robert Phillimore to establish the status of the foreign
State or ruler concerned would not be acceptable today; (ii) having
determined that the Khedive was not a sovereign, it was not necessary for
Sir Robert to consider whether or not his ship was engaged in trade; and
(iii) it is doubtful, to say the least, whether his view that, in certain
circumstances, even a foreign ship of war may be proceeded against is
good law.46

It is curious that the case of The Prins Frederil(i7 was not referred to by
Lord Cross of Chelsea. One would have expected a case involving
sovereign immunity that came before Sir William Scott (later Lord
Stowell) to have commanded attention. Possibly the explanation is that,
as that case developed, Sir William Scott emerged as an arbitrator rather
than a judge stricto sensu. The facts were as follows: a Dutch warship,
which was, however, carrying a valuable cargo of spices and other goods,
got into difficulties off the Scilly Islands. The master and crew of the
British brig Howe gave her some assistance and proceeded to execute a
warrant of arrest of the ship and cargo. Both the King's Advocate and the
Advocate of the Admiralty came to the Court of Admiralty to object to
the jurisdiction of the Court, the former saying it was 'a question of very
considerable importance and delicacy'48 and the latter that it was a case
of 'great importance and delicacy-a very extraordinary case' and, with
two exceptions 'new and unprecedented' .49 Eventually an agreement was
arrived at whereby bail was given under protest and a memorial on behalf
of the salvors was presented to the ambassador of the Netherlands who,
after communicating with his government, requested that the amount of
the recompense due to the salvors be submitted to the award of Sir
William Scott.50 In his award Sir William said that the case involved 'a

44. At 36.
45. [1977] AC, at 391; [1976] 1 All ER, at 86.
46. See Articles 22 and 23 of the Geneva Convention on the Territorial Sea, 1958; Article

8 of the Geneva Convention on the High Seas, 1958; Articles 31, 32 and 95 of the
Informal Composite Negotiating Text of the Third United Nations Conference on the
Law of the Sea, A/Conl. 62/WP 10 of 15 July 1977.

47. (1820) 2 Dods 45.
48. At 452.
49. At 466. The two exceptions mentioned were the case of the Spanish warships in the

Netherlands (see fn 14, above) and the Exchange.
50. One of the counsel for the salvors was named Lushington. Presumably this was Dr

Stephen Lushington (1782-1873) who was later Judge of the High Court of Admiralty
from 1838 to 1867 and who in that capacity delivered many famous judgments. See
Johnson, The English Tradition in International Law, 11 ICLQ (1962) 416,424 fn 24.
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delicate question of jurisdiction in international law , which the Court was
disposed to treat with all necessary caution. '51 The proper procedure in
such cases, he said, was for the application for recompense to be made to
the representative of the foreign State resident in England 'for it is not
reasonable to suppose, that private individuals in this country should go
unrewarded, for services performed to the ships of foreign Governments,
when they would have been liberally rewarded for similar services per
formed for such ships belonging to their own.' Sir William also con
sidered that 'the valuation of those services is proper to be obtained, at
least in the first instance,from those Governments themselves, and it is
not till after their denial of justice that recourse should be had
elsewhere. '52

Considerable interest attaches to the arguments of the King's Advocate
and the Advocate of the Admiralty. Both maintained that the immunity of
warships was a firm principle of the law of nations and that the paucity of
cases strengthened rather than weakened their argument. Both referred at
some length to the presence of spices on board the Prins Frederik, thereby
appearing to acknowledge at any rate some force in the--argument that a
sovereign might lose immunity through engaging in trade. The King's
Advocate stressed that the vessel was 'liable and capable at any moment
to resume her military character',53 whilst the Advocate of the Admiralty

~ said of the cargo of spices that it was 'a small quantity in proportion to her
bulk', and of the vessel that 'she was sailing in time of peace, when no
opportunity was likely to occur demanding the exertion of her full original
force, but when still the force she had might be useful to protect her from
insult'. 54 Undoubtedly the argument which weighed most with the Advo
cate of the Admiralty was the possible danger of establishing a precedent
contrary to British interests: 'If such a doctrine were to prevail anywhere,
it must prevail everywhere, ..... Our own ships of war would be liable
to the same process in foreign ports, and might be interrupted in the
course of the most momentous public service, to th'e hazard or destruc
tion of our best and dearest interests. The mere mention of these conse
quences shows the monstrous nature of the attempt which is made'. 55

Warships, said the Admiralty Advocate, were 'destined to the public use,
not only for the convenience and advantage of the state, but for its
defence and protection. The very security of the state depends upon their
free use, for if they could be interrupted and detained from public service
in various exigencies, the security of the state itself might be
endangered. '58

In view of the significance later attached to the expression 'destined to
the public use' , these arguments of the Admiralty Advocate deserve some
attention. It will be noticed that he distinguished between two types of

51. At 484. Note that Sir William Scott, unlike many judges dealing with such cases,
specifically referred to international law .

52. Ibid.
53. At 466.
54. At 477.
55. At 476-7.
56. At 468.
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'public use " i.e., services required for the convenience and advantage of
the State, and services required for its defence and protection.

The next two major cases referred to by Lord Cross were The Parle
ment BelgeS7 and The Porto Alexandre.58 It is convenient to take these
two cases together because Hill, J., and the Court of Appeal, in deciding
The Porto Alexandre, both considered that they were bound by The
Parlement BeIge. The' view arrived at by Lord Cross, however, was that,
in so deciding The Porto Alexandre, they-and, it must be said, most
commentators also-had misunderstood The Parlement Beige.

The Parlement Beige was a packet owned by the King of the Belgians,
officered and manned by persons in his employ and flying the Belgian
pennant, which carried mails and passengers between Ostend and Dover.
She was also engaged in carrying merchandise, apparently in breach of
Article X of the Anglo-Belgian Postal Convention of 17 February 1876.
The Parlement BeIge was in collision within the port of Dover with the
steam-tug Daring, the owners of which instituted an action. The Advo
cate of the Admiralty (Dr. Deane, Q.C.) appeared in opposition to the
motion and later on Sir H. S. Giffard, Solicitor-General, also appeared.

The plaintiffs argued (i) that a foreign State cannot, by describing a
trading vessel belonging to it as a vessel of war, gain for her privileges
which she would not otherwise possess, and (ii) that although Article VI
of the Anglo-Belgian Postal Convention purported to treat 'the packets
employed for the conveyance of the correspondence between Ostend and
Dover' as 'vessels of war' and as such 'entitled to all the honours and
privileges which the interests and importance of the service in which they
are employed, demand', the Parlement Beige was not entitled to exemp
tion from the jurisdiction because (a) being in breach of Article X of the
Convention, she could not claim privileges under Article VI; and (b) in
any case the Convention had not been confirmed by Parliament. Sir
Robert Phillimore, admitting that the case raised 'questions of interna
tional and public law of the gravest importance',59 held that 'the Parle
ment Beige. .. . is neither a public ship of war nor a private vessel of
pleasure belonging to the Crown of Belgium, nor is she a public ship sent
by the government on an exploring expedition'. 60 The Parlement Beige
was 'carrying on a considerable commerce' and so, 'neither upon prin
ciple, precedent, nor analogy of general international law, should I be
warranted in considering the Parlement BeIge as belonging to that cate
gory of public vessels which are exempt from process of law and all
private claims. '61 As· for the treaty point he said: 'This is a use of the

57. (1879) 4 PD 129; (1880) 5 PD 197.
58. [1920] P 30.
59. 4 PD, at 144.
60. At 147. As to such ships, Sir Robert held that, if such ships were regularly commis

sioned as ships of war, they should be entitled to the privileges of ships of war, but
otherwise not, even if they were hired by the Admiralty. He was referring to British
ships employed in Arctic exploration.

61. At 149.
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treaty-making prerogative of the Crown which I believe to be without
precedent, and in principle contrary to the laws of the constitution. '82

The Crown appealed and the single judgment of the Court of Appeal
(James, Baggallay and Brett, L. JJ.) was delivered by Brett, L. J. He said
there were three issues: (i) whether, irrespective of Article VI of the
Convention, the Court had jurisdiction to seize the Belgian vessel in a suit
in rem; (ii) whether, if the Court would otherwise have such jurisdiction,
it was ousted by Article VI; and (iii) whether any ~xemption from the
jurisdiction of the Court, which the vessel might otherwise have had, was
lost by reason of her trading in the carriage of goods and persons. In the
event, the Court found it unnecessary to decide the second issue, as it
decided the first and third issues in favour of the Crown.

On the first issue, Brett, L. J., said it was admitted that foreign
sovereigns could not be personally impleaded in British courts and that
armed ships of war of foreign sovereigns could not be seized by any
process whatever. How far did the exemption of public property of
foreign sovereigns go? Referring to the Exchange, Brett, L. J., pointed
out that, in the 'suggestion' filed on behalf of the United States, that
vessel was not described as 'an armed ship of war', but as 'a certain
public vessel belonging to his Imperial Majesty, and actually employed in
his service'. The exemption claimed for the Exchange rested therefore
'not on the fact of the vessel being an armed ship of war, but on the fact
of her being one of a larger class, namely, "a public vessel belonging to
a sovereign, and employed in the public service" '.83 Brett, L. J., went on
to maintain that, although the fact that the Exchange was an armed ship
of war was before the Supreme Court, and although Marshall, C. J.,
frequently referred to it as such, that was not a decisive feature of the
Exchange case.

Brett, L. J., considered' the case of The Prins Frederik also to be
'worthy of great attention. '8~ He was clearly much impressed by the
argument advanced therein by the Admiralty advocate, the point of which
was 'that the public property of every State, being destined to public
uses, cannot with reason be submitted to the jurisdiction of the Courts of
such state, because such jurisdiction, if exercised, must divert the public
property from its destined public uses; and that, by international comity,
which acknowledges the equality of states, if such immunity, grounded
on such reasons, exist in each state with regard to its own public property,
the same immunity must be granted by each state to similar property of all
other states. '85 It should be pointed out, however, that from the point of
view of international law, such an argument rests upon nothing more
substantial than reciprocity. It would not be proof against a change of
policy and municipal law by several States.

Possibly the case which had the most influence upon Brett, L. J., was

62. At 154.
63. 5 PD, at 208.
64. At 209.
65. At 210.
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that of Briggs v The Lightships.66 Under a Massachusetts statute, credi
tors of shipbuilders were given a statutory lien upon the vessels con
cerned, enforceable by a process similar to that used for maritime liens.
The plaintiffs filed a petition and prayed an attachment and sale of the
vessels. The vessels were duly attached. The United States appeared and
pleaded to the jurisdiction. 'It is said for the petitioners', according to the
judgment of the Massachusetts court, 'that these light-boats were not
intended for military service. But after they had once come into the
possession of the United States for public uses, they were subject to the
exclusive control of the Executive Government of the United States, and
could not be interfered with by state process. The immunity from such
interference arises, not because they are instruments of war, but because
they are instruments of sovereignty. '67 Referring to the light-boats
involved in Briggs v The Lightships, Brett, L. J., said: 'They were like the
Parlement Beige-vessels which were the public property of the state and
in their possession, and held and owned by them for uses treated by them
as public. '68 And again: 'The ground of that judgment is that the public
property of a government in use for public purposes is beyond the
jurisdiction of the Courts of either its own or any other state, and that
ships of war are beyond such jurisdiction, not because they are ships of
war, but because they are public property. It puts all the public moveable
property of a state, which is in its possession for public purposes, in the
same category of immunity from jurisdiction as the person of a sovereign,
or of an ambassador, or of ships of war, and exempts it from the
jurisdiction of all Courts for the same reason-viz., that the exercise of
such jurisdiction is inconsistent with the independence of the sovereign
authority of the state. '69

It is significant that Brett, L. J., equated the public property of the State
with the person of the sovereign. It is not surprising therefore that, in
referring to the distinction drawn by Sir Robert Phillimore in The Char
kieh between actions in personam and actions in rem, he said 'Weare not
quite sure whether we correctly appreciate the grounds of the opinion' ,70

and proceeded to be critical of it. In an action in rem the foreign sovereign
who was the owner of the property concerned was 'indirectly impleaded',
even if he was not personally served with any process.

Referring to the argument that the immunity of the Parlement Beige was
lost by reason of the ship having been used for trading purposes, Brett, L.
J., said this raised two issues: 'it must be maintained either that the ship
has been so used as to have been employed substantially as a mere trading
ship and not substantially for national purposes, or that a use of her in
part for trading purposes takes away the immunity, although she is in
possession of the sovereign authority by the hands of commissioned

66. 11 Allen 157 (Mass. 1865).
67. At p 165. The Judgment was delivered by Mr Justice Gray, later a member of the

Supreme Court of the United States.
68. 5 PD, at 212.
69. At 212-3.
70. At 216.
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officers, and is substantially in use for national purposes. '71 He found that
the Parlement Beige had 'been mainly used for the purpose of carrying the
mails, and only subserviently to that main object for the purposes of
trade. '72 He therefore did not pass on what the position would have been
had the Parlement Beige been 'employed substantially as a mere trading
ship and not substantially for national purposes' , although it is implicit in
that passage that 'mere trading' may not be a 'national purpose'.

The next case considered by Lord Cross was The Porto Alexandre. In
this case, a ship requisitioned by the Portuguese Government, and carry
ing cork shavings to Liverpool, ran aground at the entrance to the
Mersey, and obtained salvage services. A writ in rem was issued on
behalf of the owners, masters and crews of the tugs concerned, and a
motion was set down to set aside the writ, supported by a communication
from the Portuguese charge d'affaires to the Secretary of State for
Foreign Affairs who communicated it to the court. Hill, J., set aside the
writ, although he said he did so with the greatest reluctance. 'He was
prepared to find' , according to the report,73 'that the Porto Alexandre was
being used in ordinary commerce, and that the only interest of the
Portuguese Government was in the earning of freight. But, in his view,
the law as laid down in The Parlement Beige was that a sovereign State
could not be impleaded either by being served in personam or indirectly
by proceedings against its property; and if that were the principle, it
mattered not how the property was being employed.'

On appeal, Counsel for the appellants argued that, although in The
Parlement Beige the Court of Appeal had qualified to some extent the
views of Sir Robert Phillimore, as expressed in the Court below in that
case, and in The Charkieh, the case was still 'not an authority for the
proposition that a foreign state-owned merchant ship engaged on an
ordinary mercantile voyage is immune from the process of arrest. ' The
correct view was as stated by Marshall, C. J., in United States Bank v
Planters' Bank,74 namely 'when a government becomes a partner in any
trading company, it divests itself, so far as concerns the transactions of
that company, of its sovereign character'. This argument did not impress
the Court of Appeal. Bankes, L. J., said he realised that many more
government vessels were now engaging in ordinary trading, but he was
satisfied that the Porto Alexandre was a 'public service vessel', and so
'there is very little difference between the material facts in The Pariement
BeIge and in the present case'. 75 Warrington, L. J., said: 'Whatever may
be the actual use to which this ship is put, I think the evidence is quite
sufficient to show that it is the property of the state, and is destined to
public use'. 76 Scrutton, L. J., who proceeded to treat the matter as one of
'international courtesy', concluded that since foreign sovereigns them
selves, and their ambassadors, did not lose their privileges through

71. At 219.
72. At 220.
73. [1920]P30, at 31.
74. 9 Wheat 904, 907 (1824)~ cited [1920] P, at 32.
75. At 34.
76. At 36.
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engaging in commercial transactions, there was no reason to suppose that
a different principle should apply in regard to their property. If a foreign
sovereign were compelled to appear in court to protect his property, 'the
personal rights of the sovereign or the personal rights of the state are
interfered with. '77 He appreciated the difficulty and doubt felt by Hill, J.,
but he said 'there are practical commercial remedies'. These he
proceeded to explain: 'If ships of the state find themselves left on the mud
because no one will salve them when the State refuses any legal remedy
for salvage, their owners will be apt to change their views. If the owners
of cargo~s on national ships find that the ship runs away and leaves them
to bear all the expenses of salvage, as has been done in this case, there
may be found a difficulty in getting cargoes for national ships. '78

It is timely to mention that The Porto Alexandre was soon followed by
Berizzi Brothers Company v Steamship Pesaro. 79 This was an appeal from
the United States District Court for the ~outhernDistrict of New York to
the Supreme Court of the United States. The District Court had dismissed
a libel in rem against an Italian vessel for failing to deliver in New York
a cargo accepted by her at a port in Italy. Despite the fact that an
American vessel in similar circumstances would not have enjoyed
immunity in an Italian court, the Italian ambassador ~ppearedand argued
that the Pesaro, peing owned, possessed and operated by the Italian
Government, was immune from process of the courts of the United
States. The Supreme Court of the United States agreed. The unanimous
opinion was delivered by Mr. Justice Van Devanter who could see no
reason why merchant ships held and used by a government should be
excluded from the doctrine laid down by Marshall, C. J., in The
Exchange. Indeed he was quite explicit on that point: 'We think the
principles are applicable alike to all ships held and used by a government
for a public purpose, and that when, for the purpose of advancing the
trade of its people or providing revenue for its treasury, a government
acquires, mans and operates ships in the carrying trade, they are public
ships in the same sense that war ships are . We know of no international
usage which regards the maintenance and advancement of the economic
welfare of a people in time of peace as any less a public purpose than the
maintenance and training of a naval force. '80 Briggs v Light Boats, and
the two English cases, The Parlement Beige and The Porto Alexandre,
were also relied upon.

Naturally, the fact that the Supreme Court of the United States was
now taking the view that no distinction should be drawn between com
mercial ships operated by governments and other types of government
ships strengthened the judicial opinion on the other side of the Atlantic
that this was the correct approach to' the matter, notwithstanding the
steady increase in the number of government-owned ships engaged in
trade.

77. At38.
78. At 39.
79. 271 US 562 (1926).
80. At 575.
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Even so The Porto Alexandre came under serious attack before the
House of Lords in The Cristina. 81 In this case a Spanish company issued
a writ in rem claiming possession of a vessel which had been requisitioned
by the- Spanish Republican Government. The Government moved for the
writ to be set aside, one of its grounds being that the action impleaded a
foreign sovereign State. The writ was set aside by a unanimous House.
However, Lords Thankerton, MacMillart and Maugham all expressed
doubts whether The Porto Alexandre had been correctly decided. Lord
Wright, however, had no doubt that the rule of immunity was not
confined to ships owned by governments. 'It applies', he said, 'to cases
where what the Government has is a lesser interest, what may be not
merely not proprietary, but not even possessory. '82 Moreover, it made no
difference that the Cristina was a merchant vessel engaged in trading. In
The Parlement Beige, according to Lord Wright, the Court of Appeal
'never intended to lay down that a trading vessel must be deemed to be as
a matter of law outside the sphere of immunity ... It was no doubt in
regard to armed ships of war that the immunity of ships was first
recognised.... Times, however, have changed'.83 As for Lord Atkin, he
said: 'The foundation for the application to set aside the writ and arrest of
the ship is to be found in two propositions of international law engrafted
into our domestic law which seem to be well established and to be beyond
dispute. The first is that the courts of a country will not implead a foreign
sovereign, that is, they will not by their process make him against his will
a party to legal proceedings whether the proceedings involve process
against his person or seek to recover from him specific property or
damages. The second is that they will not by their process, whether the
sovereign is a party to the proceedings or not, seize or detain property
which is his or of which he is in possession or control. '84 Explaining the
second proposition Lord Atkin made it quite clear that 'it extends to
property only used for the commercial purposes of the sovereign or to
personal private property', and he added that 'in a simple case of a writ
in rem issued by our Admiralty Court in a claim for collision damage
against the owners of a public ship of a sovereign State in which the ship
is arrested, both principles are broken. The sovereign is impleaded and
his property is seized'. 85

Reverting to the judgment of Lord Cross of Chelsea in The Philippine
Admiral, that learned judge referred to the fact that the judgment of-
Brett, L. J., in The Parlement Beige 'has sometimes been taken as saying
that a sovereign can claim immunity for vessels owned by him even if
they are admittedly being used wholly or substantially for trading
purposes. '86 But, continued Lord Cross,87 'In their Lordships' view the
judgment does not lay down that wide proposition at all and they agree

81. [1938] AC 485.
82. At 507.
83. At 510.
84. At 490 (emphasis added).
85. At 490-1.
86. [1977] AC, at 392; [1976] 1 All ER, at 86.
87. Ibid.
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with the analysis of it made recently by Mackenna, J., in Swiss Israel
Trade Bank v Government of Salta. 88 The judgment (Le., The Parlement
Beige) certainly lays down two propositions: (a) that a foreign sovereign
cannot be sued in personam and (b) that an action in rem cannot be
brought against his ship if she is being used substantially for public
purposes-as the King of the Belgians said, and in the view of the court
rightly said, was the case with the Parlement Beige. But /the question
whether a State-owned vessel admittedly used wholly or substantially for
mere trading purposes would be immune was left open'. 89

Having thus narrowed the scope of The Parlement Beige, it is not
surprising that Lord Cross referred to The Porto Alexandre as 'the sheet

88. [1972] 1 Lloyd's Rep 497.
89. This is certainly to put a narrow interpretation upon The Parlement Beige. Its

correctness depends on the proposition that, since Brett LJ found The Parlement
Beige to have been used substantially for national puposes, that was the ratio
decidendi of the case, so that Brett LJ's explicit approval of The Light Boats, his
animadversion of in rem proceedings against property owned by sovereigns; and his
statement (5 PD, at 219) that 'it seems very difficult to say that any Court can inquire
by contentious testimony' whether a sovereign's declaration that the vessel con
cerned is a public vessel of the State 'is or is not correct'; that all these passages in his
judgment are obiter. The correctness of Lord Cross's interpretation also assumes that
'mere trading' could not have been, in the view of Brett LJ, a public purpose.
The analysis of The Parlement Beige made by Mackenna J is certainly helpful,
although not strictly necessary for the purposes of Swiss Israel Trade Bank v
Government of Salta, the case he was deciding. In that case, the plaintiffs, who were
holders in due course of bills of exchange which had been accepted by the defen
dants, brought an action against them on the bills being dishonoured on presentation.
The first defendant was the Government of Salta, a province of the Argentine
Republic; the second defendant was the Banco Provincial de Salta, a bank created by
a provincial law which provided that 'The Bank is constituted as an autarchic entity
of the Provincial Government'. An interesting feature of the case is that, after
affidavits had been filed by both defendants and read to the Court, Counsel
representing the defendants, his junior and his instructing solicitors left the Court and
took no further part in the case. This action was explained in letters from the
Argentine ambassador in letters to the solicitors and to the Secretary of State for
Foreign and Commonwealth Affairs, in which he said that 'according to Argentine
legislation whenever a legal action is brought against a foreign State or any of its
integral parts before an Argentine Court, the first step to be taken by the Court
(Decree-Law 1285 of 1956) is to consult the foreign State whether it gives its consent
to be submitted to the jurisdiction of Argentine Courts. If the foreign State does not
consent to the Argentine jurisdiction, then the proceedings are halted and filed, and
no further intervention is taken by the Courts of the Country' (quoted [1972] 1
Lloyd's Rep, at 498). Mackenna J regretted the action taken by the defendants,
pointing out that under English law he was required to decide whether either
defendant was in truth a sovereign State or 'an integral part' of such a State (ibid). In
the end he found that, as a result of changes made by the Act and Statute of the
Revolution in 1966, Argentina was no longer a federal State and that the Provincial
Government of Salta 'is the Government of the Argentine Republic or at least a
department of that Government' (at SOl). However, he did not regard the Bank as a
department of State: rather 'it is an independent corporation carrying on an ordinary
banking business free of Government control' (at 507). It was in the course of his
examination of the Bank's status that he made his analysis of The Parlement Beige.
His considered view was that' The Parlement Beige left the question of "mere trading
ships" open, the form of the judgment suggesting one answer, and the logic of the
reasoning al1other' (at 503). This is in fact probably the reason why the courts have
had so much difficulty in applying The Parlement Beige to subsequent cases.
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anchor of the appellant's case'. 90 But in view of the interpretation, or
re-interpretation, now being put on The Parlement Beige, and various
other developments-some, though not all, of which will be referred to
below-Lord Cross continued as follows: 'Their Lordships turn now to
consider what answer they should give to the main question raised by this
appeal-whether or not they should follow the decision of the Court of
Appeal in The Porto Alexandre'.91 There were weighty reasons for not
following that decision, viz: 92

(i) 'the court decided the case as it did because its members thought that
they were bound so to decide by The Parlement Beige ...
whereas-as their Lordships think-the decision in The Parlement
Belge did not cover the case at all. '

(ii) in The Cristina three Law Lords 'thought that it was at least doubtful
whether sovereign immunity should extend to State-owned vessels
engaged in ordinary commerce.'

(iii) 'the trend of opinion in the world outside the Commonwealth since
the last war has been increasingly against the application of the
doctrine of sovereign immunity to ordinary trading transactions.'

(iv) 'their Lordships themselves think that it is wrong that it should be so
applied. In this country-and no doubt in most countries in the
western world-the State can be sued in its own courts on commer
cial contracts into which it has entered and there is no apparent
reason why foreign States should not be equally liable to be sued
there in respect of such transactions. '

Lord Cross was compelled to admit that 'there is of course no clear cut
dividing line between acts done jure imperii and acts done jure gestionis
and difficult border line cases may arise.' But, he claimed, similar diffi
culties arise under the 'absolute' theory, for there one has to decide
'whether the defendant-if not the foreign State itself-is or is not so
closely connected with it as to make the action in substance one against
the foreign state'. 93 However, he did admit to a weighty reason why the
Board should continue to follow The Porto Alexandre. This was that 'to
apply the "restrictive" theory to actions in rem while leaving actions in
personam to be governed by the absolute theory would produce a very
illogical result'. The rule that actions in personam could not be brought

90. [1977] AC, atJ93; [1976] 1 All ER, at 88.
91. [1977] AC, at 402; [1976] 1 All ER, at 95.
92. Ibid.
93. Ibid. In that context Lord Cross referred to Baccus SRL v Servicio Nacional del

Trigo [1957] 1 QB 438. In this case the defendants, who were an organisation created
by the Spanish legislature for the buying and selling of grain, were sued for breach of
contract by the plaintiffs on the sale of a quantity of rye. By a majority the Court of
Appeal (Jenkins and Parker LJJ) held that the Servicio were a department of the
Spanish State and were entitled to immunity notwithstanding that they were incor
porated and were a separate legal entity. In the view of the majority the incorporation
was for the purpose of carrying out governmental functions in accordance with the
direction of the Ministry of Agriculture. Singleton LJ, however, dissented, taking the
view that, in the case of the Servicio, 'one is not trespassing upon sovereign
immunity in saying that the body so created should not have the immunity granted to
a foreign sovereign or to a foreign State' (at 461).
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against sovereigns had been regularly accepted by the Court of Appeal
and had been accepted by Lord Maugham (one of the Law Lords who had
reservations about The Porto Alexandre) in The Cristina. It was 'no doubt
open to the House of Lords' to take another view concerning actions in
personam, 'but it may fairly be said to be at the least unlikely that it would
do so'. Nevertheless, 'their Lordships ... thinking as they do that the
restrictive theory is more consonant with justice, they do not think that
they should be deterred from applying it so far as they can by the thought
that the resulting position may be somewhat anomalous. '94

By a curious coincidence the anomalous result referred to by Lord
Cross on 5 November 1975 occurred soon afterwards. In Trendtex Trad
ing Corporation v Central Bank of Nigeria, the Bank was incorporated
under a Nigerian statute modelled on the Bank of England. On 24 July
1975 it issued an irrevocable letter of credit in favour of th.e plaintiff, a
Swiss company, to pay for some cement. It later declined to make
payments claimed to be due for the price of the cement and for demur
rage. The plaintiff claimed against the Bank and, on the Bank's applica
tion, Donaldson, J., set aside the writ on 26 March 1976.915 He held that
the evidence of the foreign ambassador concerned was 'the best evidence
of the existence of the claim to sovereign immunity' and indeed that any
claim not supported by him would be unlikely to succeed. But he did not
accept that the ambassador's 'evidence of the law of his country should
have some special persuasive power. '96 However, on the strength of
affidavit evidence from the High Commissioner .and various other
Nigerian officials, and also an affidavit from a former official of the
International Monetary Fund, he was satisfied that 'the Central Bank of
Nigeria i& an emanation, an arm, an alter ego and a department of the
State of Nigeria ' , and the Bank's purposes were 'public purposes' and 'its
business is, in truth, the State's business', whereas, according to
Donaldson, J., 'the running of railways is not an essential function of the
State any more than is the provision of lighthouses ... or the provision of
education'.97 Donaldson, J., further held that the fact that the Central
Bank of Nigeria had funds standing to its credit with the Midland Bank in

94. [1977] AC, at 402-3; [1976] IAII ER, at 95-6. In an interesting note on The Philippine
Admiral, BS Barkesinis congratulates the Privy Council for displaying 'a pioneering
spirit which cannot fail to influence furture developments': (1976) 35 Camb LJ 198, at
201.

95. [1976] 3 All ER 437.
96. At 441.
97. At 441. In this way Donaldson J distinguished Tamlin v Hannaford, [1950] 1 KB 18,

where the British Transport Commission was held not to be an emanation of the
Crown; Gilbert v Corporation of Trinity House (1886) 17QBD 795, where it was held
that the Corporation of Trinity House, despite being charged by the Merchant
Shipping Act 1854, with the superintendence and management of all lighthouses and
beacons in England and the adjacent seas, were not servants of the Crown; and Fox
v Government of Newfoundland [1898] AC 667, where it was held that boards of
education in Newfoundland were not agents of the government. As regards light
houses and beacons, it may be relevant to mention that, according to Article 12(2) of
the Geneva Convention on the High Seas, 1958, 'every State shall promote the
establishment and maintenance of an adequate and effective search and rescue
service regarding safety on and over the sea'.
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London did not bring the case within the well established rule 'that where
property, which is within the jurisdiction, is impressed with a trust, the
courts will supervise the administration of that trust, notwithstanding that
a foreign sovereign may assert an interest in the property'. 98 Donaldson,
J., did not feel it necessary to consider 'whether the opening of the letter
of credit was an act of State or an ordinary commercial transaction. '99

For this he relied on Lord Cross's opinion in The Philippine Admiral to
the effect that 'the rule that no action in personam can be brought against
a foreign sovereign State on a commercial contract has been regularly
accepted by the Court of Appeal in England ... it is no doubt open to the
House of Lords to decide otherwise but it may fairly be said to be· at the
least unlikely that it would do so'. 1

The Trendtex Trading Corporation appealed to the Court of Appeal
(Lord Denning, M.R., Stephenson and Shaw, L.JJ.) and this led to an
interesting series of judgments.2 In the present writer's view, the most
correct judgment was that of Stephenson, L.J., who confined himself to
holding that the Central Bank was not entitled to immunity because it was
not a department of the State of Nigeria. He agreed that international law
was moving in the direction of the doctrine of 'restrictive immunity' and
he agreed further that it would be 'consonant with justice' to apply that
doctrine. 3 But there was no evidence that the United Kingdom had ever
assented to that doctrine. If she had, why had she not ratified the Basle
Convention of 1972 and the Brussels Convention of 1926?4 Moreover,
while the Judicial Committee of the Privy Council in The Philippine
Admiral had cleared the way forward by restricting the immunity for
actions in rem, it had also discouraged any advance towards restricting
the immunity for actions in personam. Shaw, L.J., also took the view that
the Bank was not a department of government but was prepared to state
further that, even if it were, 'in the conditions of international relations

98. At 445. The learned judge referred to Lariviere v Morgan (1872) 7 Ch App 550; United
States of America v Dol/fus Mieg et Cie SA, [1952] AC 582 at 617, 618; and
Rahimtoola v Nizam of Hyderabad, [1958] AC 379 at 397, 398, 401, 408, 420.

99. At 441.
1. [1977] AC at 402; [1976] 1 All ER, at 95.
2. [1977] 2 WLR 356.
3. At 380.
4. There was concluded at Brussels on 10 April 1926 a Convention for the Unification of

Certain Rules relating to the Immunity of State-Owned Vessels (Hudson, 3 Interna
tional Legislation 1837). Article I of this Convention provided that 'Seagoing vessels

/" owned or operated by States, cargoes owned by them, and cargoes and passengers on
Government vessels, and the States owning or operating such vessels, are subject in
respect of claims relating to the operation of such vessels or the carriage of such
cargoes, to the same rules of liability and to the same obligations as those applicable
to private vessels, cargoes and equipments'. However Article 3(1) provided that this
rule should not apply to 'ships of war, Government yachts, patrol vessels, hospital
ships, auxiliary vessels, supply ships, and other craft owned or operated by a State,
and used at the time a cause of action arises exclusively on Governmental and
non-commercial service'. The British Government signed, but did not ratify, this
Convention.
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which now prevail, the restrictive principle which has emerged is man
ifestly in better accord with practical good sense and with justice';5 and
he did not think that he was precluded by any precedent or authority from
applying it.

However, most interest is likely to centre upon the characteristically
lucid judgment of Lord Denning, M. R., who boldly, if illogically, tackled
the doctrine of restrictive immunity as the first issue to be decided. He
was prepared to say that 'the rules of international law , as existing from
time to time, do form part of our English law'; 'that a decision of this
court---as to what was the ruling of international law 50 or 60 years
ago-is not binding on this court today'; that 'international law knows no
rule of stare decisis';6 and that so many countries had departed from the
rule of absolute immunity that it could no longer be considered a rule of
international law, and that· it had been replaced by the doctrine of
restrictive immunity. Lord Denning, M. R., also said he 'found it difficult
to decide whether or no the Central Bank of Nigeria should be considered
in international law a department of the Federation of Nigeria, even
though it is a separate legal entity.' He continued: 'But, on the whole, I do
not think that it should be. This conclusion would be enough to decide the
case, but I find it so difficult that I prefer to rest my decision on the ground
that there is no immunity in respect of commercial transactions, even for
a government department. '7

It is respectfully submitted that the question in any case is not 'whether
or no the Central Bank of Nigeria should be considered in international
law a department of the Federation of Nigeria, even though it is a
separate legal entity'. The true question is this: assuming there to be a rule
of international law concerning sovereign immunity-be it the absolute or
the restrictive theory-does the rule of international law in the Trendtex
type of case leave it to the Nigerian Government or the English court to
decide the relevant status of the Central Bank of Nigeria? According to
the Argentine practice, there appears to be no doubt that the decision
rests with the State whose organ the entity concerned is claimed to be. 8

According to English practice, however, the decision seems to rest with
the court of the forum, although the position is not entirely clear.
According to Shaw, L.J., 'it is true that the constitution and powers of a
Nigerian corporation must be viewed in the light of the domestic law of
Nigeria. But its status in the international scene falls to be decided by the
law of the country in which an issue as to its status is raised. In civilised
states that la\v will derive from those principles of international law which
have been generally accepted among such states.'9 Stephenson, L. J., on
the other hand, was content to follow the opinion of Mackenna, J., in
Swiss Israel Trade Bank v Government of Salta and hold 'that the foreign
law may determine that a particular quality is inconsistent with the status

5. At 386.
6. At 365.
7. At 371.
8. See above. p 19, fo 89.
9. At 385.
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of a department of state and perhaps that the foreign body in question
possesses those characteristics which English law considers essential to
that status, but it is the conception of a government department according
to English law which that body must satisfy in an English court. '10 It
seems, therefore, that two national legal systems, and possibly interna
tional law as well, have something to say on the matter. Small wonder
then that Lord Denning thought that a preferable course would be to take
the bull by the horns and, if necessary, to defy authority by plumping for
the restrictive theory of immunity rather than get entangled in the maze
of what does or does not constitute a government department under two
or possibly three very different legal systems.

Subject to possible appeal to the House of Lords, the decision of the
Court of Appeal in Trendtex represented a kind of a vindication for Lord
Denning, M.R., in that he convinced one colleague, and very nearly
another, of the correctness of a view for which he had been campaigning
for some time. The headnote to the case of Rahimtoola v Nizam of
Hyderabad,11 decided at a time when Lord Denning was sitting in the
House of Lords, contains the following significant paragraphs:

'Per Lord Denning. Sovereign immunity should not depend on
whether a foreign Government is impleaded, directly or indirectly,
but on the nature of the dispute. If the dispute brings into question
the legislative or international transactions of a foreign Government
or the policy of its executive, immunity from process should be
granted, but if the dispute concerns the commercial transactions of
a foreign Government and arises properly within the territorial juris
diction of our courts, immunity should not be granted.
Per alios. We must not be taken as assenting to the views of Lord
Denning upon a number of questions and authorities in regard to
which the House has not had the benefit of the arguments of counsel
or of the judgment of the courts below.'

Lord Denning returned to the attack in Thai-Europe Tapioca Service
Ltd. v Government of Pakistan. 12 The plaintiffs, a Hamburg firm, char
tered a vessel to a Polish company to carry fertiliser to Karachi. The
charterparty contained a demurrage clause and also a clause providing for
arbitration of disputes 'in London in accordance with the law and proce
dure prevailing there'. The cargo was consigned to the order of the
National Bank of Pakistan Agriculture Development Corporation. On
arriving at Karachi the vessel was bombed by Indian aircraft and seri
ously damaged. The plaintiffs issued a writ claiming demurrage payable
for 67 days. Before notice of the writ had been served the Agriculture
Development Corporation was dissolved and its assets and liabilities
assumed by the Government of Pakistan, Ministry of Food and Agricul
ture Directorate of Agricultural Supplies (Export and Shipping Wing).
The master set aside the writ and the judge in chambers affirmed his
decision. Before the Court of Appeal the plaintiffs argued that a sovereign

10. At 374-5.
11. [1958] AC 379.
12. [1975] 3 All ER 961.
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State engaged in trade was not entitled to claim immunity. The Court of
Appeal decided that the writ should be set aside, though for a variety of
reasons. Lord Denning, M. R., said: 'The general principle is undoub
tedly that, except by consent, the courts of this country will .not issue
their process so as to entertain a claim against a foreign sovereign for debt
or damages. '13 However there were several exceptions to this principle.
'Some', said Lord Denning, 'are already recognised; others are coming to
be recognised. I will state some of them. '14 He proceeded to enumerate: 15

(i) 'no immunity in respect of land situated in England';
(ii) 'no immunity in respect of trust funds· here or money lodged for the

payment of creditors'; ,
(iii) 'a foreign sovereign has no immunity in respect of debts incurred

here for services rendered to its property here. If it owns a trading
vessel which goes aground on our shores, the tugs which pull it off
are entitled to be paid, and, if not paid, the vessel can be arrested.
The Porto Alexandre (which decided otherwise) would be decided
differently today ... '16

(iv) 'a foreign sovereign has no immunity when it enters into a commer
cial transaction with a trader here and a dispute arises which is
properly within the territorial jurisdiction of our courts' .

However, in the present case, Lord Denning considered that none of
the exceptions applied because 'none of the transactions here occurred
within the territorial jurisdiction of these courts.' 17 'By this', he said, 'I
do not mean merely that it can be brought within the rule for service out
of the jurisdiction under RSC Ord 11, r 1. I mean that the dispute should
be concerned with property actually situate within the jurisdiction of our
courts or with commercial transactions having a most close connection
with England such that, by the presence of parties or the nature of the
dispute, it is more properly cognisable here ~han elsewhere. '18 By adding
this qualification, Lord Denning was presumably cognisant of the danger

13. At 965. Lord Denning MR continued: 'The reason is that, if the courts here once
entertained the claim, and in consequence gave judgment against the foreign
sovereign, they could be called on to enforce it by execution against its property here.
Such execution might imperil our relations with that country and lead to repercus
sions impossible to foresee.' That is obviously a reason, but hitherto it has not been
regarded as a principal reason, the question of execution having usually been treated
as a separate issue from the issue of jurisdiction. A weightier reason has been that
even the exercise of jurisdiction over a foreign State contravenes the maxim par in
parem non habet imperium and violates the dignity of that State.

14. At 965.
15. At 965-6.
16. The Porto Alexandre did not decide that the tug owners in the situation mentioned

were not entitled to be paid. It decided merely that they were not entitled to enforce
payment through the English courts. Under the circumstances prevailing at the time
they could have sued the Portuguese Government in the Portuguese courts, or if such
a remedy was not available-or if such a remedy had been exhausted without
success, if it was available-they could have requested the British Government to
take up their case diplomatically. See the judgment of Sir William Scott in The Prins
Frederik, above p 11.

17. At 967.
18. At 966-7.
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that, if English Courts were too readily to accept jurisdiction over
commercial disputes between private parties and foreign sovereigns, they
might leave themselves open to a wide range of actions by 'forum-shop
ping' parties. Lawton, L. J., and Scarman, L. J., gave much more
cautious judgments, relying on The Cristina, The Parlement Beige and.·The
Porto Alexandre. Lawton, L. J., also referred to Compania Mercantil
Argentina v United States Shipping Board. 19 This was an action in
personam for the return of freight overpaid, to which the defendants
entered a conditional appearance. The Court of Appeal set aside the writ,
Bankes, L. J., saying 'The question whether the vessel was or was not
employed in private trading really does not arise in a case such as this
where proceedings are taken in personam, and it is established to the
satisfaction of the court that the body against whom the proceedings are
taken is a body representing a sovereign State. '20 In a reference to The
Parlement Beige, Bankes, L. J., added 'there is no authority anywhere to
be found that the mere fact that a sovereign is engaging in some private
trading business subjects him to the processes in the courts of a foreign
country. '21

In the Thai-Europe case, Lawton and Scarman, L. JJ., were aware that
there had been some movement in the opinions of international lawyers
about sovereign immunity since the earlier cases were decided, but they
rejected these as irrelevant. 'We have to concern ourselves with the law
of this country', said Lawton, L. J. 22 'Those who make agreements of
these kinds', he continued, 'very often seek to embody in these the law of
this country. They would be unlikely to do so if the law became like some
continental street names, changing every decade or so. I can see no
reason at all for departing now from rules which have been recognised by
the commercial world now for nearly 100 years. '23 Scarman,L. J., was no
less conservative. It is 'important to realise', he said, 'that a rule of
international law, once incorporated into our law by decisions of a
competent court, is not an inference of fact but a rule of law. It therefore
becomes part of our municipal law and the doctrine of stare decisis
applies as much to that as to a rule with a strictly municipal
provenance. '24

Some views of .'publicists' .
Since the purpose of this article is to study the practice of the English
courts, for that reason, and also for reasons of space, it is not proposed
to examine the vast literature on the subject at any length. However, it is
interesting that, as early as 1925, Professor J. W. Garner· is to be found
distinguishing The Porto Alexandre from The Parlement Beige and criti
cising the former decision. He wrote:25

19. [1924] All ER Rep 186.
20. At 187.
21. At 188.
22. [1975] 3 All ER, at 967 ~

23. At 968.
24. At 969-70.
25. (1925) 6 BYBIL 128, at 141-2. In the quotation that follows, Professor Garner, who
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'The Charkieh, the Porto Alexandre, and various other vessels to
which the courts have lately accorded immunity from process were
engaged mainly, and sometimes solely, in the private carrying trade,
were officered and ,manned by men who had no connexion with the
navy and sometimes in fact were chartered to private firms or
individuals. It may not be improper also to raise the question whether
the decision in The Parlement Beige was ever intended to apply to
such vessels and whether therefore the courts in the recent cases
were really "concluded" as was said in The Porto Alexandre, by the
decision in the former case. It is not altogether improbable that the
decision reached in The Parlement Beige was also influenced in some
measure by the fact that the practice of States in operating ships as
ordinary carriers of commerce was at that time almost unknown and
that the inconveniences which now result from the immunity
accorded to extensive fleets of such ships were unforeseen. Had they
been anticipated at the time, the Court of Appeal might have reached
a different conclusion. In any case, the rule laid down in The Parle
ment Beige is entirely judge-made; it is not the result of international
agreement or convention, and nothing but an extreme regard for the
doctrine of stare decisis prevents the English and American courts
from departing from it. It is believed that the changed situation which
now exists in consequence of the practice which States have entered
upon in acquiring· and operating on an extensive scale fle-ets of ships
in ordinary commerce would permit without violence to the principle
of stare decisis a departure from the rule enunciated in The Parlement
Beige'.

On the other hand we find in 1933 a vigorous defence of the theory of
the absolute immunity of foreign States by Mr. G. G. (now Sir Gerald)
Fitzmaurice. Fitzmaurice noted a wide divergence in the practice of
States but proceeded to elaborate a number of arguments against the
doctrine of what he called 'partial immunity' which, in the view of the
present writer, have never been answered satisfactorily, and certainly not
by the recent decisions of the English courts. Moreover, as a legal adviser
at the Foreign Office, he wrote with considerable practical experience of
the problems involved. Accepting that many States allow themselves to
be sued in their own courts, and do satisfy frequently judgments rendered
against them, he continued:26

'The situation is entirely different in regard to judgments given
against a State in a foreign court and without its consent or submIs
sion. In such cases States habitually, or at any rate very frequently,
entirely ignore the foreign proceedings and the judgment rendered
... Particularly do those countries, such as the United Kingdom and
the United States, which afford complete immunity to foreign

held a chair in the University of Illinois. had in mind mainly American decisions ~ ego
The Athanasios. 228 Fed 558 (1915); The Luigi. 230 Fed 493 (1916)~ The Pampa. 245
Fed 137 (1917); The Carlo Poma 259 Fed 369 (1919).

26. (1933) 14 BYBIL 101. at 120.
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governments from proceedings in the local courts, refuse to recog
nize any judgment rendered against them abroad. To attribute any
sort of efficacy to such a judgment therefore, moral or otherwise, is ,
quite misleading. If it be urged that in that event States should go
further and not only permit proceedings in respect of non-sovereign
acts, but also proceed t<? enforce by way of execution any judgment
given against foreign governments in such proceedings, the answer is
that in practice measures of execution will rarely if ever be possible' .

Fitzmaurice also drew attention to 'a fundamental weakness in the
doctrine which seeks to draw a distinction between various classes of
State acts. The truth is that a sovereign State does not cease to be a
sovereign State because it performs acts which a private citizen might
perform' .27 He continued: 'Consequently, any attempt to make it
answerable for its actions, of whatever kind, in courts other than its own
courts is inconsistent with its sovereignty, and this inconsistency is made
evident by the complete ineffectiveness of the judgments rendered'. 28

, It is certainly a weakness in Fitzmaurice's position that he believed
then that the practice of States engaging in commercial activities on a
wide scale was only a temporary phenomenon and that, in so far as the
practice continued, it could be controlled by States forming 'public utility
corporations which, although ofa public or semi-public nature, will not be
governmental organs and will be liable to be sued in the ordinary way',
and by agreeing to waive their immunity in appropriate cases. This has
hardly proved to be the case. Even so, it is submitted that, as the practice
of 'granting partial immunity only to foreign States spreads, the essential
soundness of Fitzmaurice's position will come to be recognised.

lBe that as it may, the English judiciary are not apt to pay much
attention to the teachings of 'publicists', no matter how 'highly qualified'
they may be.29 So it would occasion no surprise if the warnings of Sir
Gerald Fitzmaurice had passed largely unnoticed. Or perhaps, if they
were noticed, they were regarded as outmoded in the light of the no less
powerful arguments of Professor Lauterpacht in 1951.30 Lauterpacht
attacked the doctrine of immunity as not only productive of incon
venience at a time when States were increasingly extending into com
mercial and industrial activities but also as 'artificial, unjust and archaic' .
Indeed he changed the scope of the discussion altogether by relating it to
the issue of human rights. He denied that the assumption of jurisdiction
of foreign States violated any fundamental canon of international law; he
denied that the principle of absolute immunity was a rule of customary
international law; it was by no means certain he said, 'that immunity from

27. See, for example, the case mentioned by Dr Higgins (above, p 3, fn 10) where a
sovereign State appears to have broken a contract for reasons which were avowedly
political and had nothing whatever to do with normal commercial considerations. See
also the case of the Imias Spacil v Crowe 489 F 2d 614 (1974).

28. Op cit, p 121.
29. Article 38 (1) (d) of the Statute of the International Court of Justice. See the remarks

of Lord Alverstone CJ in West Rand Central Gold Mining Co Ltd v The King [1905]
2 KB 391, at 403-6.

30. 'The Problem of Jurisdictional Immunities of Foreign States', (1951) 28 BYBIL 220.
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execution is an inevitable or universally recognized rule of international
law', and there was 'no reason why the judgment should remain purely
nominal in cases in which the defendant State possesses property within
the jurisdiction'. However ,-a point which has sometimes been over
looked-Lauterpacht attacked, no less vigorously than Fitzmaurice, the
restrictive theory of immunity. 'The State', he said, 'always acts as a
public person. It cannot act otherwise. In a real sense all acts jure
gestionis are acts jure imperii'. The wisest course, he maintained, was to
make 'the foreign State accountable before otherwise competent courts
in respect of claims put forward against it in the matter both of contract
and tort in the same way in which the domestic State is subject to the law
adminis tered by the courts'. 31

Evaluation
It is now time to bring this article together and attempt an evaluation of
the position of the English courts in regard to the jurisdictional immuni
ties of foreign States at the time of this writing:
1. The courts do now appear to take the position that the problem of the

jurisdictional immunities of foreign States is at least partly, and
perhaps even principally, one of international law. References to
international law are becoming more common; references to vague
criteria like 'courtesy' and 'comity' less so.

2. Cases like The Philippine Admiral and Trendtex show an increasing
sophistication in the arguments employed by counsel 32 and in the
reasoning of the judges. In Trendtex as many as 32 decisions were
referred to in the judgments (as compared to 23 in The Philippine
Admiral) and a further 28 decisions were cited in argument. Of the 32
decisions referred to in the judgments, 27 were decisions of English
courts, 3 were decisions of American courts, and 2 were German
decisions. Of the further 28 decisions cited in argument, 14 were
English, 5 were American, 1 was Canadian, 2 were Australian, 2 were
French, 2 were Dutch, 1 was Belgian and 1 was South African.

3. While open to arguments about changing practice in international law ,
the judges seem disinclined to enter into disputation about the
theoretical aspects. 33 In so far as there are any rules of international
law about jurisdictional immunities, these must surely relate to the
fundamental principles of that system, in particular the principles of
sovereignty and consent. 34 It is a question of determining, as Marshall,

3I. Op cit, pp 220-226. However, the solution proposed by Lauterpacht was considered
unworkable by the European Ministers of Justice. See above p 2.

32. The appellants in Trendtex included a well known professor of international law
among their counsel.

33. The judgment of the Federal Constitutional Court of the Federal Republic of
Germany in the Empire of Iran case, (45 ILR 57) is quite different is this respect.
There the court, in addition to analysing State practice in several countries, also
examined the views of many publicists, eg, Lauterpacht, Rousseau, Lalive, Dahm,
Verdross, Guggenheim.

34. G. Schwarzenberger. 'The Fundamental Principles of International Law' , in (1955) 87
Hague Recueil 195-383.
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C.J., said in The Exchange,35 what exceptions have been consented to
by States, the subjects of international law, 'to the full and complete
power of a nation within its own territories' because such limitations
can 'flow from no other legitimate source.~· Although such consent is
occasionally express, it is much more often, as Marshall said, implied,
and therefore 'less determinate, exposed more to the uncertainties of
construction; but if understood, not less obligatory.' Accordingly the
situation is one that calls for a careful examination of State practice.
There is recognised authority for the proposition that, in order to
establish a new rule of customary international law , it is necessary to
discover State practice that is, to quote from a judgment of the
International Court of Justice ,36 'extensive and virtually uniform in the
sense of the provision invoked'. The English judges certainly do refer
to State practice. Lord Cross mentioned, for instance, the famous
'Tate letter' and the European Convention on State Immunity.
However, neither of these documents appears to be sufficient to
satisfy the International Court's test, which requires, in addition to the
criteria mentioned above, 'a general recognition that a rule of law or
legal obligation is involved. '37

Take for instance 'the Tate letter'. This was a letter from the Acting
Legal Adviser to the Department of State, Mr. Jack B. Tate, to the Acting
Attorney-General Mr. Philip B. Perlman, dated 19 May 1952.38 In the
letter Mr. Tate advised that the Department of State had 'for some time
had under consideration the question whether the practi~e of the
Government in granting immunity from suit to foreign governments made
parties in the courts of the United States without their consent should not
be changed' and had reached the conclusion 'that such immunity should
no longer be granted in certain types of cases'. The very form of the
letter, it may be mentioned in passing, assumed an extraordinary degree
of 'judicial deference' on the part of the United States courts to the views
of the executive. No doubt this arose from such statements as 'In such
cases the judicial department of this government follows the action of the
political branch, and will not embarrass the latter by assuming an antag
onistic jurisdiction' ;39 'the principle is that courts may not so exercise
their jurisdiction, by the seizure and detention of the property of a
friendly sovereign, as to embarrass the executive arm of the government
in conducting foreign relations' and 'the judicial seizure of the vessel of
a friendly sovereign State is so serious a challenge to its dignity, and may
so affect our friendly relations with it, that courts are required to accept
and follow the executive determination that the vessel is immune';4o and

35. 7 Cranch 116, at 136.
36. North Sea Continental Shelf Cases ICJ Rep 1969, p 3 at 43.
37. Ibid.
38. 26 Dep't State Bull 984 (1952).
39. United States v Lee, 106 US 196, at 209 (1882).
40. Ex parte Republic of Peru 318 US 578 (1943). Note that what began as a 'suggestion'

has now become a 'determination'.
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'it is not therefore for the courts to deny an immunity which our govern
ment has seen fit to allow, or to allow an immunity on new grounds which
the government has not seen fit to recognize'. 41

The Tate letter went on to contrast 'the classical or absolute theory of
sovereign immunity' with the 'newer or restrictive theory of sovereign
immunity', according to which 'the immunity of the sovereign is recog
nized with regard to sovereign or public acts (jure imperil) of a State, but
not with respect to private acts (jure gestionis). ' The letter next attempted
to indicate which States followed which theory, although it had some
difficulty in doing so. However, the courts of the United States, the
British Commonwealth, Czechoslovakia, Estonia and probably Poland
were mentioned as following the former theory, and the courts of Bel
gium, Italy, Egypt, Switzerland, France, Austria and Greece as following
the latter theory. Concluding its study, the letter stated that 'with the
possible exception of the United Kingdom little support has been found
except on the part of the Soviet Union and its satellites for continued full
acceptance of the absolute theory' and that 'it will hereafter be the
Department's policy to follow the restrictive theory of sovereign immun
ity in the consideration of requests of foreign governments for a grant of
sovereign immunity'.

However, the exigencies of foreign policy have proved to be such that
the Department of State has sometimes found it necessary to depart from
its intentions as stated in the Tate letter. The best known case is Rich v
Naviera Vacuba S.A.,42 in which a vessel owned by a corporation
controlled by the Republic of Cuba, while on a voyage from Cuba to the
Soviet Union, was seized by its master and members of the' crew and
diverted into United States waters. The defectors then sought asylum,
and a number of libels were filed against the vessel and its cargo. One of
these was a claim based on a judgment obtained in a Louisiana court
against Cuba, arising out of a case in which Cuba had specifically waived
its immunity with respect to enforcement and execution. However, Cuba
now claimed sovereign immunity with regard to the vessel. Hoffman,
District Judge, treated the claim of sovereign immunity with regard to the
vessel as a repudiation of the previous waiver and said: 'the law
apparently authorizes a repudiation no matter how distasteful it may
be. '43 Moreover, a brief letter from the Secretary of State to the Attor
ney-General, in which the Secretary said 'the release of this vessel would
avoid further disturbance to our international relations in the premises',
was read to the court over the telephone and admitted in evidence. Two
days later another letter from the Secretary was admitted in evidence in
which he said that the vessel 'is owned by the Government of Cuba and
is employed in the carriage for the Government of Cuba of a cargo of
sugar which is the property of the Government of Cuba' so that 'in the
circumstances, it is my opinion that the prompt release of the vessel is
necessary to secure the observance of the rights and obligations of the

41. Republic of Mexico v Hoffman, 324 US 30, at 35 (1945).
42. 197 F Supp 710 (1961); affirmed 295 F2d 24 (4th Cir 1961).
43. 197 F Supp, at 723.
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United States'. Whereupon, Hoffman, District Judge said, in reply to
argument that the present attitude of the State Department was inconsis
tent with the Tate letter :44

'The short answer to these contentions is that no policy with respect
to international relations is so fixed that it cannot be varied in the
wisdom of the Executive. Flexibility, not uniformity, must be the
controlling factor in times of strained international relations. '

Then, towards the end of the judgment, he commented:45

'In one final word we must recognize that rapidly changing events in
the world of today compel the Executive to take action involving
international affairs which, in the eyes of the public, may seem a bit
strange. However that may be, while the doctrine of sovereign
immunity may, in a particular case, operate to the benefit of the
foreign sovereign, the invocation of such a doctrine is undoubtedly
of great concern to our own country. Since the President, in his
wisdom, has seen fit to recognize and allow the claim of Cuba, it is
the duty of this Court to give judicial support to that decision. '

Moreover, opposing the libellants' petitions to the Supreme Court for
a stay in the Rich case,46 the Solicitor-General for the United States said
of the Tate letter that it is 'wholly and solely a guide to the State
Department's own policy, not the declaration of a rule of law or evert of
an unalterable policy position .... it sets forth only some of the govern
ing considerations and does not purport to be all-inclusive or exclusive'. 47

However, in a letter t-o the Attorney-General, dated 10 November 1976,
the Legal Adviser to the Department of State said of the Tate letter that
it 'endeavours to incorporate international law on sovereign immunity
into domestic United States law and practice. '48

The Tate letter seems therefore to be a weak reed on which to base a
change of the law. Not much more convincing is the reference made by
Lord Cross to the European Convention of 1972. At the time of this
writing that Convention has still not been ratified by the British Govern
ment, yet Lord Cross said of it: 'The importance of the 1972 Convention
in relation to the question which their Lordships are called upon to
answer is that it shows that the fact that Her Majesty's Goyernment in the
United Kingdom has never ratified the 1926 Convention cannot be taken

44. At 724.
45. At 726.
46. The reason for the State Department's attitude was that an Eastern Airlines aircraft

had been hijacked to Havana. An arrangement was arrived at between the State
Department and the Revolutionary Government of Cuba that both the Eastern
Airlines aircraft and the Cuban vessel should be released.

47. (1962) 1 ILM 280, 288-289. A more reliable authority would of course be the Foreign
Sovereign Immunities Act passed by the United States Congress in 1976. (For text
see 15 ILM 1388.) This Act shows a definite legislative intent on the part of Congress
to adopt the restrictive theory, and also to eliminate the practice of the State
Department making 'sQvereign immunity determinations'. (See the letter of the Legal
Adviser of the Department of State to the Attorney-General, 10 November 1976, 15
ILM 1437.)

48. 15 ILM 1437.
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to indicate that it has any doubt as to the wisdom of the provisions
contained in it. '49 I

Naturally, if the 1972 European Convention were to be ratified by the
British Government, and if related legislation were to be enacted by
Parliament-as in those circumstances it necessarily would be-the mat
ter would be put beyond doubt, at any rate so far as concerned relations
between the United Kingdom and other European countries parties to the
1972 Convention. But the position with regard to non-European countries
would r'emain in doubt. In fact, since the form of the European Conven
tion is to enact as the residual rule in Article 15 that 'a contracting State
shall be entitled to immunity from the jurisdiction of the courts of another
Contracting State if the proceedings do not fall within Articles 1 to 14', it
might even be argued that the Convention supports the absolute theory of
immunity as the basic rule. This argument is only partially countered by
the fact that in the preamble to the Convention the parties say they are
'taking into account the fact that there is in international law a tendency
to restrict the cases in which a State may claim immunity before foreign
courts' .

Another factor relied upon by Lord Cross to justify a change of
approach was that 'according to a list compiled by reference to the
various textbooks on international law and put before their Lordships by
agreement between the parties there are\now comparatively few countries
outside the Commonwealth which can be counted adherents of the
absolute theory. It is not altogether clear whether or not the Republic of
the Philippines is one of them. '50 The present writer has not seen the said
list, but in his experience, such lists-even when prepared by official
bodies, such as the United Nations, and not just culled from text
books-are inherently unreliable. A more reliable indication of State
practice is what States actually do when confronted with a situation
which requires them either to claim sovereign immunity or not. Given the
obviously commercial character of the Philippine Admiral, it is to be
presumed that the Government of the Philippines was pleading sovereign
immunity based on the I absolute theory in that case ; just as was the
Nigerian government in the Trendtex case, the Government of Argentina
in the Salta "case, the Government of Pakistan in the Thai-Europe case,
and the Government of Spain in the Servicio Nacional case. 51

It may be recalled that, in his judgment in The Philippine Admiral, Lord
Cross advanced as a reason for applying the restrictive theory of
immunity the fact that 'in this country-and no doubt in '!lost countries in
the western world-the State can be sued in its own courts on commercial
contracts into which it has entered'. There was therefore 'no apparent
reason why foreign States should not be equally liable to be sued there in

49. [1977] AC, at 401-2; [1976] I All ER, at 94-5.
50. [1977] AC, at 400; [1976] I All ER, at 93.
51. Apart from these cases, and others mentioned in this article, sovereign immunity has

been pleaded in recent years by a variety of governments in a variety of circum
stances. A list, which is indicative, but by no means exhaustive, is given in an
Appendix to this article.
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respect of such transactions'. 52 Running throughout the judgment, and
those in Trendtex as well, one can detect a sentiment that, perhaps
through exaggerated devotion to the rule of stare decisis, the English
courts have fallen out of step with other courts in the western world, and
particularly with those of the United States of America and the European
Economic Community. In the absence of reliable data-of which there
appears to be none-the present writer is inclined to doubt, however, that
the rest of the world, and particularly the Third World, is as willing, as
some countries in the western world are, to accept the principle that a
State should be sued before its own courts, let alone before foreign
courts. It is to be hoped that one day this whole matter will be taken up by
the International Law Commission and really reliable evidence obtained
of the practice of the g'reat majority of States.

In explanation of the difficulty the English-and other national
courts-have experienced in stating the law on these matters, it may
validly be pleaded that there is an almost complete lack of decisions on
them by international tribunals. It is possible to agree with th~ observa-
tion of the writer of a leading monograph on the subject: 53 '

'The importance of State immunities in the sphere of international
relations is only inadequately reflected in the fact that it has seldom
given rise to representations made by one State to another or to
international arbitral pronouncement. '

For this situation to be changed it would be necessary for the courts of
one State to exercise jurisdiction over the government, or a governmental
agency ,of another State without the latter's consent and for the resulting
dispute to be brought before the International Court of Justice, or at least
another well-qualified international tribunal.

It has been accepted in England, ever since the case of Mighell v Sultan
of Johore,54 that 'once there is the authoritative certificate of the Queen
through her minister of state as to the status of another sovereign, that in
the Courts of this country is decisive. '55 Thus independent investigations
by the courts as to the status of foreign rulers and political entities have
been severely frowned upon. 58 In sovereign immunity cases the role of
the Executive has, on the whole, been limited to pronouncing on the
'sovereignty' of the foreign State concerned and has not taken the form
of actually 'suggesting' or even 'determining' immunity, as has often
occurred in the United States .. 57

It is therefore not surprising that in The Philippine Admiral we find
Lord Cross saying: 'it was not suggested by counsel on either side that
their Lordships should seek the help of the Foreign and Commonwealth

52. [1977] AC, at 402; [1976] 1 All ER, at 95.
53. Sucharitkul, S., State Immunities and Trading Activities in International [.Jaw (1959)

p 14. The author cites three decisions of international tribunals at fn 37 on the same
page, but they throw little light on the subject.

54. [1894) 1 QB 149.
55. At 158, per Lord Esher MR.
56. Duff Development Co Ltd v Government of Kelantan, [1924] AC 797.
57. But is unlikely to occur so much in the future, in consequence of the Foreign

Sovereign Immunities Act of 1976.
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Office in deciding this appeal by ascertaining which theory of sovereign
immunity it favours. '58 Indeed it is highly probable that, had the Foreign
and Commonwealth Office been asked, they would have returned the
answer that this was a matter for the courts. Again, unlike the United
States, the Foreign and Commonwealth Office in the United Kingdom
does not appear to have been much 'embarrassed in their conduct of
foreign relations' by the decisions of the courts, or, if it has been, it has
generally kept silent on the matter. 59 From this it should not be con
cluded, however, that the Law Officers of the Crown do not reserve the
right, should the occasion arise, to go before the courts in a sovereign
immunity case to make their views known. They did so in no uncertain
manner in The Prins Frederik and in The Parlement Beige, and it is quite
possible that they might do so again. In The Parlement Beige, the Admi
ralty Advocate appeared in opposition to the plaintiffs' motion that
judgment in the action, with costs, be entered for them, and the Attor
ney-General filed an 'information and protest' concluding with the fol
lowing prayer:80

'Wherefore the Attorney-General, on behalf of her Majesty the
Queen, prays the Court to stay all proceedings in this action, and to
dismiss the motion with costs to the Attorney-General on behalf of
her Majesty, of and incident to this application and action. '

Further, when the Solicitor-General rose to reply, 'counsel for the
plaintiffs objected to the Solicitor-General being heard in reply, on the
ground that the Crown was not a party to the suit, but the objection was
overruled by the Court. '81

It is also of some interest, in The Parlement Beige, to examine the
Crown's case based on the Anglo-Belgian Postal Convention of 1876. So
much attention has been paid to Sir Robert Phillimore's rejection of that
case, on the ground that the Convention had not been enacted into law by
Parliament, that the Crown's case has not been fairly examined. It also
should not be forgotten that the. Court of Appeal intimated to the parties
that the effect of the Convention need not be argued before it. From this
the conclusion has sometimes been drawn that Sir Robert Phillimore's
judgment on the treaty point is incontrovertible. So it may be as far as it
goes. But a close examination will show that Sir Robert's judgment does
not meet all the Crown's arguments head on.

Counsel for the Crown were hardly so naive and unsophisticated as to
argue in 1879 that the Crown could-short-circuit the legislature and change
English law and amend private rights by the simple process of concluding
a treaty. What they did argue was that public vessels of foreign States
were entitled to immunity; that it was competent for the Crown to declare
whether a foreign vessel was a public vessel or not; and that through the

58. [1977] AC, at 399; [1976] I All ER, at 92.
59. In Kawasaki Kisen Kabushiki Kaisha of Kobe v Bantham Steamship Co[1939] 2 KB

544, at 552, Sir Wilfred Greene, MR said 'I do not myself find the fear of the
embarrassment of the Executive a very attractive basis upon which to build a rule of
English law'. See also fn 65, below.

60. 4 PD, at 131.
61. At 144, f n (1).
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Convention the Crown had made such a declaration. Counsel for the
Crown argued further that 'if the plaintiffs succeeded, it will be the first
time in the history of this country that a foreign vessel invited into our
ports under an implied promise of immunity from process of law, has
been subjected in invitum to the jurisdiction of this Court. '62 Clearly this
argument was directed to the proposition of Marshall, C. J., in The
Exchange that ultimately the question of sovereign immunity is a question
of good faith and that The Exchange 'must be considered as having come
into the American territory under an implied promise, that while neces
sarily within it, and demeaning herself in a friendly manner, she should be
exempt from the jurisdiction of the country. '63

The 1876 treaty, argued Counsel for the Crown, was 'an act of State
emanating from the sovereign, and determining the diplomatic status of
the vessels described. in it'. Further, it was 'within the province of the
sovereign alone to determine the status of foreign powers and things'. 64

Counsel for the Crown mentioned as analogous acts of State, not deriving
their validity from the, confirmation of the legislature, 'the power of the
Crown with respect to licences to trade with the enemy, the definition of
what articles ancipitis usus are to be considered contraband of war, the
legitimation of foreign coin (Chitty on The Prerogative, p. 199), and the
recognition of diplomatic officers' .65 Given the desirability of maintaining

62. At 142.
63. 7 Cranch, at 147 (emphasis added).
64. 4 PD, at 142.
65. At 143. See Engelke v Musmann [1928] AC 433 in which a dispute arose as to whether

a person employed in the commercial department of the German Embassy as
'consular secretary' was entitled to diplomatic privileges and immunities. The name
of the person concerned was on the Diplomatic List kept in accordance with the
provisions of the Act of Anne (7 Anne, c. 12). The House of Lords held that the
appellant was entitled to diplomatic privileges and immunities, Lord Backmaster
saying: 'The list is not conclusive, nor is it the list itself on which reliance is to be
placed, but on the statement of the Crown, speaking through the Attorney-General.
stating that a particular person at the critical moment is qualified to be upon the list' .
Lord Phillimore said of the certificate from the Foreign Office, delivered by the
Attorney-General, that 'The certificate is no attempt on the part of the executive to
interfere with the judiciary of the country. The status which gives the privilege has
been already created by the Crown in virtue of its prerogative in order to administer
its relations with a foreign country in accordance with international law'. The
Attorney-General's statement in Engelke v Musmann contains the following
paragraphs:
'28. If a statement made on behalf of His Majesty that a person has or has not been
recognized as a member of the diplomatic staff of a foreign ambassador is not
conclusive, and if the Cour~ can go behind the statement and themselves seek to
investigate the facts, compelling the person on behalf of whom immunity is claimed
to submit to legal process for that purpose, it would be impossible for His Majesty to
fulfil the obligations imposed on him by international law and the comity of nations,
since the steps taken to investigate the claim would in themselves involve a breach of
diplomatic immunity which in the event the Court might decide to have established'.
'29. Moreover, if His Majesty should by reason of the action of the Courts find
himself unable to make effective the obligations towards a foreign State involved in
the persons as members of the diplomatic staff of a foreign ambassador, His
Majesty's conduct of foreign affairs will be greatly embarrassed, and a conflict
between the judiciary and the executive would arise in a sphere of action in which
such a conflict would be most dangerous to the public interest'.
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the utmost flexibility in the conduct of foreign relations, especially at a
time when hijacking and other crimes of terrorism are prevalent, one
begins to understand why the advisers of the Crown may have been so
reluctant to tie their hands by legislation in the matter of the immunities
of foreign States.

If therefore there were to arise in the United Kingdom a situation
similar to that which arose in the United States in the Rich case, there
appears to be no reason why-legislation apart, and such legislation does
not exist at the moment-the Law Officers of the Crown should not
appear before the courts and request the release of a State-owned vessel
concerned even if the vessel were engaged wholly or substantially in
ordinary trade. Only, in such an event, it would not be an implied
promise, but rather an express promise, that the Crown might be said to
have given to the foreign sovereign.

If further evidence were needed that the Law Officers of the Crown feel
entitled, when occasion arises, to intervene in a sovereign immunity case,
beyond the point of merely certifying whether a foreign State has been
recognised as sovereign by her Majesty or not, it can be found in The
Constitution. 66 In this case an action was instituted on behalf of the
owner, ,master and crew of the British tug Admiral against the United
States Frigate Constitution, and her cargo, for the recovery of salvage
remuneration. The United States consular agent had offered the sum of
200 pounds for the services rendered, but this offer had been rejected.
The owner of the tug alleged that the Constitution 'had on board her at the
time of the services a valuable cargo, consisting principally of machinery
belonging to private individuals, exhibitors at the Paris exhibition'. The
judge ordered the motion to be adjourned, and directed that notice
thereof be given to the Secretary of· State for Foreign Affairs; to the
Minister of the United States in London; and to the commander of the
Constitution. The Admiralty Advocate (Dr. Deane, Q.C.) made a brief
intervention, simply saying 'Her Majesty's Government recognise the
character of the Constitution as a public vessel belonging to a sovereign
State, and protests against the Court exercising jurisdiction'. In a later,
equally brief, statement, he said: 'Her Majesty's Government have ,a right
to prohibit the issue of the warrants prayed for in this case ... '. Sir
-Robert Phillimore said the case was clearly distinguishable from The
Charkieh and refused to allow the warrant to issue. He also approved the
earlier· direction of the Court that the case should be stood over, saying
the result ha~ been that the Court 'has had the advantage of hearing the

It will be noticed that in this case the executive was prepared to say, as it has often
said in the United States, that it might be embarrassed in its conduct of foreign
relations by a decision of the courts. The intent of the Foreign Sovereign Immunities
Act of 1976, passed by the United States Congress, appears to be to avoid embar
rassment for the State Department by depriving it of the necessity to make 'deter
minations' in sovereign immunity cases and to leave such matters to the courts. The
theory is that such embarrassment will be avoided if responsibility for deciding
sovereign immunity cases is placed exclusively with the courts. Time alone will show
whether this theory is correct. The present writer is inclined to think that is will riot
be proved correct.

66. (1879) LR 4 PD 39.
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opinion of counsel on behalf of the United States Government and also
the opinions of the law officers of the Crown'67 While it cannot be
maintained that his decision is authority for the proposition that the
Crown has the right to designate the character of foreign vessels, it is
certainly not authority against that proposition either.

Fortunately, a point which gave considerable trouble in the case of The
Jupiter,68 now seems to have firmly cleared up. This concerns the impor
tant question of the extent to which, in a sovereign immunity case, the
foreign government concerned is required to go to establish its interest in
the res. In The Jupiter, Scrutton, L. J., in a discussion of the nature of a
writ in rem, had said that the particular method employed by the plaintiffs
'appears to me to violate the principles of international c9mity and to
make a foreign sovereign appear in these Courts as defendant to defend
what he alleges to be his property. Consequently the writ should be set
aside. '69 However, in delivering the opinion of the Judicial Committee of
the Privy Council in Juan Ysmael and Co. Inc. v Indonesian
Government,70 Lord Jowitt made the following observation which seems
to have settled the issue:

'In their Lordships' opinion, the view of Scrutton, L. J., that a mere
assertion of a claim by a foreign Government to property the subject
of an action compels the court to stay the action and decline juris
diction is against the weight of authority, and cannot be supported in
principle. In their Lordships' opinion a foreign Government claiming
that its interest in property will be affected by the judgment in an
action to which it is not a party, is not bound as a condition of
obtaining immunity to prove its title to the interest claimed, but it
must produce evidence to satisfy the Court that its claim is not
merely illusory, nor founded on a title manifestly defective. The
Court must be satisfied that conflicting rights have to be decided in
relation to the foreign Government's claim. When the Court reaches
that point it must decline to decide the rights and must stay the
action, but it ought not to stay the action before- that point is
reached' .

Finally, how does the law now stand in the light of The Philippine
Admiral and Trendtex decisions? It is submitted that the former is the
more reliable and stable authority of the two. First, the Judicial Com
mittee (five judges) in the former case was unanimous, whereas the three
Court of Appeal judges in Trendtex were far from ad idem in their
reasoning. Secondly, the Philippine Admiral judgment is more cautious
and less innovative. It merely asserts that the doctrine of sovereign
immunity does not apply to vessels owned or operated by States which

67. At 44.
68. [1924] P 236.
69. At 243.
70. [1955] AC 72, at 89-90. This approach of the Board to the question of its own

jurisdiction is remarkably similar to that of the Permanent Court of International
Justice in the case of the Nationality Decrees in Tunis and Morocco (1923), Series B,
No 4, and to that of the International Court of Justice in the Ambatielos Case, Merits,
Obligation to Arbitrate, ICJ Rep 1953, p 10.
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are 'ordinary trading ships'. Their Lordships confirmed 'the rule that no
action in personam can be brought against a foreign sovereign State on a
commercial contract' and indicated that they thought it was most unlikely
that the House of Lords would reverse that rule. 71 Whereas in Trendtex
Lord Denning, M. R., criticised the Judicial Committee for their 'dismal
forecast' ,which, he said, was 'outof line with the good sense shown in
the rest of the judgment of the Privy Council'.72 Only Shaw, L. J.,
supported Lord Denning, M. R., on this point, which in any case was for
Shaw, L. J., a secondary issue since he had already decided that the
Central Bank of Nigeria was not entitled to immunity anyhow, because it
was not an organ or department of government. Stephenson, L. J.,
expressly disagreed with Lord Denning, M. R., on this point, as had
Lawton, L. J., and Scarman, L. J., (as 'he then was) in Thai-Europe
Tapioca Service Ltd. v Government of Pakistan. Also not in agreement
with Lord Denning, M. R., on this point was Donaldson, J., the judge at
first instance in the Trendtex case.

Although the present writer has been inclined to criticise certain
aspects of the Philippine Admiral judgment-particularly its tendency to
accept as sufficient evidence of a change in international practice the Tate
letter and the 1972 European Convention-the Privy Council could retort
that, according to their view of the matter, they are not changing the rule
at all: they are merely correctly restating the rule as laid down in The
Parlement Beige, which had been misapplied by the Court of Appeal in
The Porto Alexandre. The present writer is inclined to doubt that the very
strong Court of Appeal in that case (Bankes, Warrington and Scrutton, L.'
JJ.) really did go as wrong as they are now alleged to have done, but it is
common ground that The Parlement Beige does readily lend itself to
different interpretations. If it is really thought desirable not to follow The
Porto Alexandre-and the present writer is not convinced that it is-the
reasoning of Mackenna, J., in Swiss Israel Trade Bank v Government of
Salta is as good a way as any of justifying the reinterpretation of The
Parlement Beige that that necessitates. It would not be the first time that
it had been thought desirable to re-interpret well-established authority in
order to bring the law into line with what the Privy Council called a
'change of view' and a 'shift of opinion'.

The present position is certainly not satisfactory, mainly because it is
uncertain. It might have been better if the Privy Council had decided, as
they were clearly under some pressure to do, to leave the matter to
legislation. But the record shows that the British Government, not with
out some reason, is very reluctant to legislate on this issue. 73 Also,
although, as already indicated, the United States has now legislated, it is
doubtful if the legislation has led to the desired certainty. 74

71. [1977] AC, at 402; [1976] 1 All ER, at 95.
72. [1977] 2 WLR, at 367.
73. FoJlowing the controversial decision in Krajina v Tass Agency [1949] 2 A II ER 274.

the Government set up an inter-departmental committee, but the committee was
unable to agree on the best course to foJlow and the matter was dropped. See Sinclair.
op cit, p 261, and FA Mann (l955) 18 MLR 184.

74. See the interesting article, 'The Japanese Uranium Tax Case' by Brower, Charles N ..
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Lord Denning, M. R., had no doubt in Trendtex that he was contribut-
ing to a change in the law. He specifically said:75

'I see no reason why we should wait for the House of Lords to make
the change. After all, we are not considering here the rules of English
law on which the House has the final say. We are considering the
rules of international law. We can and should state our view as to
those rules and apply them as we think best, leaving it to the House
to reverse us if we are wrong. '

This statement is not easy to reconcile with Lord Denning's previous
statement in which he said that of the two schools of thought concerning
the place of international law in English law-the doctrine of incorpora
tion and the doctrine of transformation-'I now believe that the doctrine
of incorporation is correct'. 76 For the doctrine of incorporation postulates
that 'the law of nations, according to the decision of our greatest judges,
is part of the law of England. '77

The' great merit of the doctrine of incorporation, as applied by the
Court of Appeal in Trendtex, is that it makes it possible, at any rate in
theory, for the English courts to apply international law correctly at the
time that it has to be applied; whereas, under the doctrine of trans
formation, and given the rule of stare decisis, it may be necessary for the
English courts, out of respect for precedent, to apply international law
wrongly and to go on applying it wrongly. It was this application of the
doctrine of incorporation which made it possible for Lord Denning not
even to mention The Porto Alexandre in his judgment, but simply to
dismiss it by saying 'it follows ... that a decision of this court-as to
what was the ruling of international law 50 or 60 years ago-is not binding
on this court today. '78 This is all very well, provided that the rules of
international law , and above all the changes in those rules, are sufficiently
clear. The present writer is not convinced that this is so. Certainly, if the
English courts are to return to the doctrine of incorporation in a full
blooded manner, English judges and counsel are going to have to acquaint
themselves with fluctuations in international practice more comprehen
sively than they have been wont to do in the past. This may be a good
thing. But at least the old system, now decried by Lord Denning, had the
merit of laying down a ,more certain guidance to persons having dealings
with foreign governments than seems likely under the new. As already
indicated, it was on this issue that Lord Denning split with his colleagues,

(1977) 71 AJIL 438. Brower comments (atp 457)that 'this unique case would not have
been encompassed by the Act, had it been in effect'.

75. [1977] 2 WLR at 367-8.
76. At 365. With characteristic frankness Lord Denning admitted (ibid) that he had

believed, as late as his own judgment in Regina v Secretary of State for the Home
Department, Ex parte Thakrar [1974] 1 QB 684 at 701, in the transformation theory.

77. Statement (quoted by Lord Denning) by Lord Lyndhurst in the House of Lords, with
the concurrence of all his colleagues there, quoted in Sir GC Lewis, Lewis on Foreign
Jurisdiction (1859), pp 66-7. The 'great' judges usually referred to are Lord Talbot in
Buvot v Barbut (1736) 3 Burr 1481; 4 Burr 2016; sub nom Barbuit's Case in Chancery
(1737) Forr 280; and Lord Mansfield CJ in Triquet v Bath (1764) 3 Burr 1478.

78. [1977] 2 WLR, at 365.



The Puzzle of Sovereign Immunity 41

Lawton and Scarman, L. J.J., in Thai-Europe Tapioca Service Ltd·v
Government of Pakistan.

Application to Australia.
So far not many cases involving sovereign immunity have come before
the Australian courts. If there is a general trend towards acceptance of
the restrictive theory, and particularly if this trend continues in the
English courts, more such cases are likely to arise before the Australian
courts also. These courts will then have to wrestle with some of the
problems discussed in this article.

In Van Heyningen v Netherlands Indies Government,79 an attempt was
made to sue the Netherlands-Indies Government, which entered a condi~

tional appearance and applied by summons to set aside service of the writ
and to stay all proceedings thereunder. Philp, J., held80 that the writ must
be set aside. He referred to a letter signed by the secretary to the
Department of External Affairs, Canberra, which stated: 'The present
position is that the Netherlands Indies administration obtains its powers
from the Government of the Kingdom of the Netherlands'; and to another
letter in which the secretary said 'the Netherlands Indies forms part of the
territory of the Kingdom of the Netherlands'. Philp, J., had some diffi
culty in interpreting these statements. He held that 'statements by the
Department of External Affairs as to the international position of and
sovereignty of States are conclusive'. However, these statements were
'not conclusive as to the sovereignty of the Netherhinds Indies, and
indeed it does not appear from them that the Netherlands Indies is a
foreign sovereign State'. Nevertheless it was clear that the Netherlands
Indies was 'part of the sovereign State, the Kingdom of the Netherlands',
and 'in my view an action cannot be brought in our courts against a part
of a foreign sovereign State'. To allow the action 'would mean that the
authority and territory of a foreign sovereign would be subjected in the
ultimate result to the jurisdiction and execution of this court'. The case
was appealed to the Supreme Court of Queensland81 which ordered
further questions to be submitted to the Rt. Hon. the Prime Minister, as
Acting Minister for External Affairs, who confirmed in his reply that 'the
Australian Government regarded the ~ Netherlands/Indies as forming part
of the territory of the Kingdom of the Netherlands'. Macrossan, C. J.,
said: 'It is ... clear that in relation to any question as to the international
status of a territory not in British dominions, a statement obtained by the
court from, in this country, the Minister of State for External Affairs, or
in Great Britain from a Secretary of State, cannot be questioned by the
parties. '82 He further found that the action was 'in substance an
impleading of a foreign sovereign, namely the Queen of the Netherlands'
and therefore, following the British precedents, he held that the appeal
must be dismissed. 83

79. [1948] QWN 19.
80. At 24.
81. [1949]StRQd54.
82. At 60.
83. Ibid.
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Another point which arose in the Van Heyningen case concerned the
actual service of the process on a foreign government. This is a problem
which has caused a great deal of difficulty in the United States and was
one of the reasons for the passing of the Foreign Sovereign Immunities
Act of 1976, which attempts to regulate the matter in considerable
detail. 84 In the Van Heyningen case the plaintiff served the writ in
Melbourne on one 'J. E. S. Cattela, who is described as an Inspector First
Class of the General Treasury in the employ of the Netherlands East
Indies Government'. Philp, J., held that this was not an effective service.
'Our O.X, r.6', he said,85 'provides for service on a corporation and
assuming the Netherlands Indies to be a corporation under the rule it
should be served on the chief officer and Mr. Cattela was not that chief
officer.' He also rejected Counsel's argument that under O.XII r .22, once
a conditional appearance had been put in by the Netherlands Indies
Government, as it had been, that waived all defects arising from deficient
service. The Supreme Court of Queensland confirmed Philp, J.,'s view on
that point.

In United States of America v Republic of China86 , the United States
claimed foreclosure or sale, and the appointment of a receiver, in respect
of the ship Union Star, lying in the port of Brisbane. Notice of the writ
was given to the Chinese consul in Brisbane who entered a conditional
appearance on behalf of the Republic and who asked that the writ be set
aside. A letter was produced from the Minister of State for External
Affairs showing that the Commonwealth recognised the National
Government of the Republic of China as the lawful government of that
Republic. Counsel for the defendant argued that the action, being one in
personam against a foreign sovereign State, could not be heard and that
the service was nugatory as the Chinese consul had no authority to accept
writs on behalf of the Republic of China. Counsel for the plaintiff argued
that the court had jurisdiction to entertain an action in rem in respect of
moveables in Queensland; that this was an action in rem; that, when a
foreign State enters into a business transaction with respect to moveable
property, the court had jurisdiction to entertain an action in rem against
such property, if that property was situated within the jurisdiction of the
court at the time the action was brought; that the vessel, not being
publicis usibus destinata, was not covered by the doctrine of State
immunity; and that service of notice of the writ was effective, being an
invitation to the defendant to appear and, as such, sufficient to give the
court jurisdiction.

Philp, J., held that, as the Republic of China had not consented to the
jurisdiction, no action could be taken against it. The dicta of various
judges in The Cristina did not warrant making an exception to the general

84. Problems of service do not seem greatly to have troubled the English courts. See.
however. Sloman v Government of New Zealand (1876) Iepn 563; The Fornjot (1907)
24 TLR 26. If the restrictive theory of sovereign immunity is generally adopted in
England, there may be an increase in the number of suits against foreign govern
ments, leading to ni'ore problems of service as happened in the United States.

85. [1948] QWN, at 24.
86. [1950] QWN 5.
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rule of sovereign immunity. Nor did it affect the issue that in the instru
ment of hypothecation the Republic of China had contracted with the
United States that certain legal action might be taken in respect of the
ship by the United States. Despite any contract it might have made with
a third person, the Republic of China still had a right to refuse to consent
to the jurisdiction of the court 'unhampered by any contract it may have
made to consent'. 87

In Grunfeld and Another v United States of America and Others,88 in
the Supreme Court of New South Wales, Street, J., (as he then was) was
confronted with an action brought by a person who sought declarations
that he had a valid and subsisting contract with the United States of
America, with the United States Rest and Recuperation Office in Sydney,
and with a certain Major Boyd, the officer commanding that office, and
also injunctions restraining the defendants from purporting to terminate
that contract. The defendants, on whose behalf a conditional appearance
was filed, applied for the originating summons to be set aside on the
ground that the court had no jurisdiction. The reasons given were (i)
sovereign immunity claimed on the part of the defendants, and (ii) lack of
effective service upon either the United States of America or the Rand R
Office. Relying upon the statement by Viscount Simonds in Rahimtoola
v Nizam of Hyderabad, 89 Street, J., ordered that the originating summons
be set aside and did not find it necessary to consider whether or not the
service had been effective. There was some discussion of Chow Hung
Ching v R.90 and Wright v Cantrell,91 but these were said to be 'clearly
distinguishable from the present case. '92 In Chow Hung Ching v R. the
question was whether two persons were immune from the criminal la.ws
of the Territory of Papua and New Guinea by reason of their being
members of a contingent of labourers sent there by the Republic of China;
and in Wright v Cantrell the question was whether a statement made by an
employee of the United States Army, in which he criticised another
member of the United States Forces, was defamatory and whether
immunity could be claimed in respect of that statement. Both these cases
involved merely the extent to, and the circumstances in, which the
immunity from the local jurisdiction that is undoubtedly implied in the
case of visiting foreign armed forces should be applied to individual
members of those forces, and in neither case was there an attempt to
implead a foreign sovereign State, either directly or indirectly. It is
interesting, however, that in Wright v Cantrell Jordan, C. J., said: 'it is
open to question whether a ship owned by a foreign sovereign and used
by it for the purposes of ordinary trade is entitled to any immunity'. 93

87. At 8. The learned judge referred to Duff Development Co v Government of Kelantan
[1924] AC 707. especially to the judgments of Viscount Cave (at 809. 810) and Lord
Sumner (at 829).

88. [1968] 3 NSWR 36.
89. [1958] AC 379, at 393.
90. (1948) 77 CLR 449.
91. (1943) 44 SR (NSW) 49.
92. [1968] 3 NSWR, at 38.
93. 44 SR (NSW), at 47. He had in mind the doubts expressed in The Cristina [1938] AC

485.
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On this record, slender though it be, it seems reasonable to suppose
that an Australian court would be willing to follow The Philippine Admiral
to the extent of denying immunity to a foreign sovereign State in the case
of an action in rem where an 'ordinary trading ship' owned or operated by
that State is concerned: but it is doubtful if an Australian court would
follow the Court of Appeal decision in Trendtex to the extent of allowing
an action in personam to proceed against a foreign State or an organ or
agency or department of that State.

Postscript
In note lOon p 3, mention was made of the case of I Congreso del Partido
referred to in an article by Dr. Rosalyn Higgins and at that time unre'"
ported. The case is now reported. 94 It is too important a case to be dealt
with fully in a postscript. At the same time it is so closely connected with
The Philippine Admiral and Trendtex Trading Corporation v Central Bank
of Nigeria that it has been thought wise to discuss it briefly in this
postscript, if only as an indication of how confused this area of the law
has now become.

The facts were as follows. In August 1973, pursuant to a contract for
the sale of sugar by Cubazucar, a Cuban state enterprise, to the plaintiffs,
a Chilean company, cargoes of sugar were despatched from Cuba to Chile
on two vessels" Playa Larga and Marble Islands. The vessels were under
voyage charter to Cubazucar from Mambisa, another Cuban state enter
prise. Mambisa were owners of the Playa Larga and demise charterers of
the Marble Islands. In September 1973, following a revolution in Chile,
the government of Cuba decided to have no further commercial dealings
with Chile, and diplomatic and consular relations between the two States
were severed. At that time the Playa Larga had discharged part of her
cargo in Valparaiso and the Marble Islands was still at sea on her way to
Chile. The Playa Larga, without obtaining the port clearance normally
required before the departure of a ship, weighed anchor and met the
Marble Islands at sea. The Playa Larga returned to Cuba and discharged
the remainder of her cargo there, whilst the Marble Islands discharged
her cargo in Vietnam.

In September 1975 Mambisa, acting on behalf of the Republic of Cuba,
took delivery in Sunderland, England, of a new vessel, the I Congreso del
Partido (referred to subsequently as the Congreso) which was an ordinary
trading vessel registered in the name of the Republic of Cuba. The
plaintiffs then brought a series of actions. The first was an action in rem
against the owners of the Congreso, claiming that Mambisa would be
liable to the plaintiffs in an action in personam for, inter alia, the return of
the cargo shipped in the Marble Islands or its value. Following a notice of
Illotion by the Republic of Cuba alleging that the Congreso was its
property and invoking sovereign immunity, the plaintiffs commenced an
action in rem against the owners of the Congreso similar to the first action,
but alleging that the Republic of Cuba would be liable to them in an action
in personam. Finally, a third action in rem was started against the owners

94. [1977] 3 WLR 778.
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of the Congreso in respect of the balance of the cargo on board the Playa
Larga, alleging a claim in personam against either Mambisa or the
Republic of Cuba. The Republic of Cuba moved to set aside the writs and
subsequent proceedings in all three actions as impleading a foreign
sovereign. The case came on before Goff, J., in the Queen's Bench
Division.

The learned judge was satisfied that the balance of the cargo on the
Playa Larga and the cargo on the Marble Islands could have been
discharged without difficulty at Valparaiso or at Callao, Peru, where the ,
two vessels went after leaving the area of Chile and where the Chilean
naval attache in Peru endeavoured to have them unloaded, only to be
informed by the Swiss ambassador, who had been in touch with the
Cuban ambassador, that under no circumstances were the Chilean car
goes to be unloaded in Peru. The significance of this is that the decision
to break the contract with the Chilean purchasers (who had already paid
for the sugar) was more clearly taken on frankly political grounds,
whereas, in view of the unsettled conditions in Chile at the time the Playa
Larga was unloading there, the decision to order that vessel to leave
Valparaiso could reasonably have been taken out of concern for the
safety of the ship. As if to emphasise the political purposes of her actions,
towards the end of September 1973, Cuba passed a law, and expressly
made it retroactive, to freeze Chilean assets in Cuba.

The case was heard by Goff, J., in October 1975 shortly before the
Privy Council delivered judgment in The Philippine Admiral and over a
year before the Court of Appeal delivered judgment in the Trendtex case.
However, Goff, J., reserved his judgment, which he subsequently
delivered after judgment had been given in Trendtex.

The Republic of Cuba submitted (i) it was the owner of the Congreso,
which was destined for use as a public ship; (ii) that an English court will
not implead a foreign sovereign, and that a foreign sovereign is impleaded
by an action in rem against its property; (iii) even if the Congreso were
treated as an ordinary trading ship, the decision in The Porto Alexandre
should be applied, and (iv) in any event the English courts will not assume
jurisdiction where an action in rem does not arise out of services rendered
to the res in England, does not arise out of a straightforward commercial
dispute properly within the jurisdiction of the English courts, and has no
real connection with England.

In the circumstances as they then were, Goff, J., was justified in
describing the decision of the Court of Appeal in The Porto Alexandre as
'the Iynchpin in the argument· of the Republic of Cuba'. 95 Counsel for
Chile, of course, sought to maintain that The Porto Alexandre had been
decided per incuriam and they also tried to show that the Republic of
Cuba had not sufficiently established its title to the Congreso.

Following upon the Privy Council's decision in The Philippine Admiral,
Counsel for Cuba asked leave to call further evidence, to which step Goff,
J., agreed on condition that the Republic of Cuba cooperated in allowing

95. At 792.
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the Congreso to be released from arrest by providing appropriate secur
ity. This step removed the urgency from the case.

At the· renewed hearing Counsel for both parties agreed that Goff, J.,
was no longer bound by The Porto Alexandre, whilst Counsel for Cuba
understandably shifted his ground to the proposition that the acts of his
clients .in the present case were (i) acts jure imperii and (ii) had no
substantial connection with the territorial jurisdiction of the English
courts.

The problem of whether or not to follow The Porto Alexandre having
been resolved-and Goff, J., conceded that he had concluded he need not
follow it even before hearing the decision in the Trendtex case-the main
question for the learned judge was what to do about the Trendtex deci
sion, by which he said he was bound. But what exactly was the ratio
decidendi of Trendtex? Goff, J., took-it to be that he must 'give effect to
the rules of international law, irrespective of any previous English deci
sion to the contrary', and this meant that the Court of Appeal in Trendtex
'rejected the absolute doctrine of sovereign immunity and gave effect to
the restricted doctrine, although the case involved an action in
personam. '96 This is a plausible interpretation of the Trendtex decision
but it is respectfulJy submitted that it is an unfortunate, and unnecessarily
wide, interpretation of that decision. In view of the present author,
having regard to the differing approaches of the three Court of Appeal
judges in Trendtex, that decision could reasonably be confined to holding
that sovereign immunity can not be pleaded by a government in respect of
the actions ·of a separate legal entity-be it as close to the functions of
government, and as important, as a central bank-if that entity does not
measure up to 'the conception of a government department according to
English law which that body must satisfy in an English court. '97

On the question of the Cuban Government's title, Goff, J., applied the
rule in Juan Ysmael and Co. Inc. v Government of the Republic of
Indonesia and rejected the contention that that rule related only to cases
of absolute immunity and did not apply where, as in the case of an
ordinary trading ship, the doctrine of sovereign immunity was restricted.
On that basis Goff, J., concluded not merely that the Republic of Cuba
had asserted a claim to the Congreso that was not illusory or manifestly
defective, but that the evidence indicated that the Republic of Cuba was
at all material times the owner of the Congreso.

G~ff, J., then came to the heart of the matter which was that in the
Congreso case-unlike The Philippine Admiral-the claim, in respect of
which an ordinary trading vessel was arrested, arose as a result of an act
alleged to be a sovereign act (actus jure imperil). The learned judge said
that Counsel had been unable to assist him with any relevant English
authority on this point; that this point had not been taken in Trendtex; and
that the point was therefore one of first impression. Despite the welcome
given to The Philippine Admiral by academic commentators, and the
partial welcome given to that decision by the Court of Appeal in Trendtex,

96. At 795.
97. [1977] 2 WLR. at 375, per Stephenson LJ.
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Goff, J., felt bound to emphasise the anomaly to which The Philippine
Admiral gave rise. This was that, although the Privy Council in no way
sought to suggest any departure from the absolute doctrine of sovereign
immunity in the case of actions in personam, they had created a situation
in which, if the owner of a ship was a foreign sovereign, he could be
impleaded by an action in rem 'because he must either fight the case or
surrender his ship'. The, result of the decision was therefore that the law
was now 'committed to two irreconcilable propositions. '98

Lord Atkin had foreseen the difficulty of drawing any distinction
between actions in personam and actions in rem as long ago as The
Cristina (1937). Indeed, Brett, L. J., had foreseen it as long ago as The
Parlement Beige (1880), despite the confusion that has subsequently
enveloped his judgment in that case. The Privy Council expressly drew
attention to the problem in its own judgment in The Philippine Admiral,
although it can perhaps be criticised for being content to leave the law in
a position which it admitted to be 'somewhat anomalous'. 99 It is,
however-especially in the light of precedent extending over a century,
if not more-a drastic, indeed desperate, solution to attempt to remove
the anomaly by adopting the restrictive theory of sovereign immunity and
by permitting actions in personam against foreign sovereigns in respect of
acts jure gestionis. This is what Lord Denning, M. R., and Shaw, L. J.,
did in Trendtex and what Goff, J., thought he must in principle do in
Congreso.

But this brought Goff, J., up against the basic difficulty of distinguishing
between acts jure imperii and acts jure gestionis. The examples mentioned
by the learned judge show that the problem of anomalies has, if anything,
been increased. As he said, 'even where a sovereign acts in a private
capacity, he does not cease to be a sovereign.'1 For example, a sovereign
may sell wheat (i.e., act in a private capacity). But he may later decide
that he should not deliver the wheat because of a food shortage at home
(i.e., act in a public capacity). Or a sovereign may sail a trading ship,
which may get involved in a collision such as might happen to any ship
(i.e., act in a private capacity). But he may also, to use Goff, J.,'s
example, 'order one of his trading ships to intercept some other ship on
the high seas', as a result of which a collision results (i.e., act in a public
capacity). 'It would be very surprising', said Goff, J., 'if in such circum
stances immunity could not be claimed in respect of a claim arising out of
a collision. '2

The most valuable part of Goff, J.,'s judgment lies in his attempt to

98. [1977] 3 WLR, at 802.
99. [1977] AC, at 403; [1976] 1 All ER, at 96.
1. [1977] 3 WLR, at 803.
2. At 804. This curious example raises a host of difficulties. If a sovereign were to order

an ordinary trading ship to make an interception, would he be guilty of piracy? Under
Article 22 of the Geneva Convention on the High Seas, 1958, the right to interfere
into foreign ships on the high seas appears to be limited to warships. Yet, under
Article 15 of the same Convention, it appears that ilJegal acts committed against ships
or aircraft on the high seas are not piratic~l1 unless they are committed 'for private
ends by the crew or passengers of a private ship or a private aircraft'.
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formulate a policy, which will have to be developed more fully if the
restrictive theory of sovereign immunity is to be generally applied by the
English courts and it frequently becomes necessary to distinguish
between acts jure imperii and acts jure gestionis. Thus, he said,3 'in so far
as the introduction into international law of the restrictive doctrine of
sovereign immunity is due to a desire that contracting parties should not
be deprived of their reasonable business expectations in commercial
transactions, it would not be inconsistent with recognition of such
expectations to qualify the doctrine by permitting the sovereign to invoke
immunity when the alleged breach of contract arose from an actus jure
imperii, for example an act performed as a matter of national defence or
of foreign policy, especially when it is borne in mind that a sovereign
cannot ordinarily plead force majeure, as other parties can, in respect of
governmental intervention, when it is itself the government which has
intervened. '

Consequently, Goff, J., though persuaded that he must apply The
Philippine Admiral and Trendtex, and that he must not follow The Porto
Alexandre, nevertheless decided that the Cuban plea of sovereign
immunity must be allowed, on the ground that the plaintiffs' claims arose
from an actus jure imperii. Although it was not necessary for him to do so,
Goff, J., also decided to deal with Counsel for Cuba's alternative sub
mission which was that, despite the fact that the Congreso was an
ordinary trading vessel, Cuba could still invoke the doctrine of sovereign
immunity because the claim on which the arrest of the vessel was based
had no substantial connection with the territorial jurisdiction of the
English court. This submission was clearly based on the certain remarks
of Lord Denning in Rahimtoola v Nizam of Hyderabad and of Lord
Denning, M. R., in Thai-Europe Tapioca Service Ltd. v Government of
Pakistan, but did not seem to be supported by other authority. Goff, J.,
was content to reject the submission in so far as it concerned the question
of jurisdiction arising out of the arrest of an ordinary trading ship-a neat
way of distinguishing the present case from the two cases in which Lord
Denning had made his observations. More positively, Goff, J., asserted: 4

'The arrest of ship is a procedure widely recognised throughout the
world, though the court may thereafter decline to proceed with the case
on the ground that there exists elsewhere a more appropriate forum for
the trial of the dispute or on some other more limited principle of a similar
kind: see, for example, The Atlantic Star [1974] A.C. 436.' He found it
difficult to accept that 'in an appropriate case, the English courts should
not assert jurisdiction by an action in rem against a State-owned ordinary
trading ship in a case arising from a collision with another foreign ship on
the high seas', and similarly in an action in rem against a foreign State
owned trading ship in a case concerned with carriage of cargo 'even
though the contract of carriage had no connection with the territorial
jurisdiction of the English court. '5 Jurisdiction asserted by means of an

3. Ibid.
4. At 809.
5. At 810.
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arrest of a ship was not an exorbitant jurisdiction. By allowing his ships
to trade, a foreign sovereign must be taken to have exposed his ships to
the possibility of arrest, 'a procedure which is widely accepted among
maritime nations'. 6 But the foreign sovereign would still be able to plead
sovereign immunity, and secure the release from arrest of his ships, by
maintaining that the claim which led to the arrest of his ships arose out of
an actus jure imperii on his part.

Elaborating on this theme, Goff, J., considered that in the case of a
contractual claim, the nature of the contract will be relevant but not
necessarily decisive of the question whether or not the case is concerned
with an actus jure imperii. 'If', he continued,7 'the nature of the contract
is such that it is itself an actus jure imperii, then any claim under it may be
the subject of sovereign immunity. If it is itself an actus jure gestionis,
then an ordinary breach of the contract cannot be the subject of a claim
to immunity, but the character of the contract cannot necessarily pre
clude a breach from being held to result from an actus jure imperii, in
which event sovereign immunity may be claimed in respect of such
breach. '

This passage is certainly helpful, as pointing the way to a solution of
sovereign immunity problems if the distinction between acts jure imperii
and acts jure gestionis is to be firmly introduced into English law. The
present writer is not convinced that that distinction has been, or should
be, so introduced on the basis of the Trendtex case alone. It is possible to
visualise circumstances in which a foreign State might claim sovereign
immunity in a commercial affair on much stronger ground than in the two
examples given by Goff, J., (e.g., breaking a contract to sell wheat
because of a food shortage at home or ordering an ordinary trading ship
to intercept a foreign ship on the high seas). Suppose for example that a
foreign State, acting in compliance with a decision of the Security Council
or a recommendation of the General Assembly having as its purpose the
implementation of economic sanctions, were to break a contract, is it
seriously suggested that such a situation a State would not be able to
plead sovereign immunity if sued in personam in an English court?

Leaving aside then the merits of the Trendtex decision, Goff, J., has at
least performed a service in that, while formally applying it, he has
modified its impact and kept it within reasonable bounds. The overall
conclusion must, however, be that, until the House of Lords has spoken
or there is legislation, it is impossible to say with any certainty what the
attitude of the English courts is, or should be, on the question of
sovereign immunity; and, in view of the close relation between the
English and Australian systems, the same uncertainty must apply in the
case of the Australian courts also.

6. Ibid.
7. At 805.



APPENDIX

(a) By the Republic of Korea in New York and Cuba Mail S S Co v Republic ofKorea, 132
F Supp 684 (1955). This action, which came before the United States District Court for
the Southern District, New York, arose out of damage to a ship unloading at Pusan,
Korea, a cargo of rice for free distribution to civilian and military personnel in Korea.

(b) By Indonesia in Republic of Indonesia v Van der Haas (1958) 26 ILR 181. This action,
which came before the District Court of The Hague, arose out of an attachment of
Indonesian property in The Hague by a person who anticipated that his property in
Indonesia would be nationalised.

(c) By Cuba in The Canadian Conqueror(1962) 34 D L R (2d) 628. This arose out of a writ
in rem by the plaintiff company, who were claiming damages for breach of agreement
by a Cuban bank, the vessels concerned having been taken over from the bank by the
Cuban Government. The Supreme Court of Canada allowed the claim of immunity on
the ground that the plaintiffs had not proved that the vessels were going to be used by
the Republic of Cuba for trading purposes. From this it appears that, even if the
restrictive theory is applied, the plaintiff must prove that the vessel is being used for
trading purposes. The burden is thus not on the defendant government to prove that the
vessel is being used for 'sovereign' or 'national' purposes.

(d) By Iran in The Empire of Iran Case, (1963) 45 ILR 57. This was an action before the
Federal Constitutional Court of the Federal Republic of Germany to compel payment,
plus interest, in respect of repairs carried out at the Iranian Embassy in Cologne.

(e) By the Central Bank of Turkey in Dhellemes et Masurel S A v Banque Centrale de la
R~publique de Turquie (1963) 45 ILR 85. This action, which was before the Court of
Appeal in Brussels, was in respect of sales to importers involving the Belgo-Turkish
Payments Agreement of 2 December, 1948.

(f) By Spain in Victory Transport Inc v Comisaria General 336 F 2d 354 (1964), cert. denied
381 U S 934 (1965). This was an action decided by the United States Court of Appeals,
Second Circuit, to compel arbitration in a dispute arising out of damage to the plaintiff's
vessel, alleged to have been caused through Spanish ports being unsafe.

(g) By Iran in N V Cabolent v National Iranian Oil Company (1964) 47 ILR 138. This
action, which came before the Court of Appeal at The Hague, was brought by the
Netherlands subsidiary of a Canadian company to enforce the award given by the
arbitrator in Sapphire International Petroleums Ltd v N I 0 C (1963) 35 ILR 136.

(h) By the United States in Entreprise Perignon v Gouvernement des Etats-Unis (1964) 45
ILR 82. This action, which was before the Cour de Cassation in Paris, was in respect of
work performed under contracts for the building in France of apartments to be
occupied by American officials.

(i) By Italy in Faure v Italian State (1965) 45 ILR 83. This action, which was before the
Cour de Cassation in Paris, arose out of a loan guaranteed by the Italian State.

(D By Turkey in Societ~ Bauer-Marchal et Cie v Gouvernement Turc (1965) 47 ILR 155.
This action, which was before the Court of Appeal in Rouen, was in respect of bonds
issued by the City of Constantinople and guaranteed by the Turkish State.

(k) By Venezuela in Chemical Natural Resources Inc v Republic of Venezuela, 420 Pa 134,
215 A2d 864 (1966). This action, which came before the Supreme Court of Pennsyl
vania, arose out of the cancellation by a government of a contract to erect an electric
power plant. This is an interesting case in that, despite the Tate Letter, the State
Department filed a suggestion of immunity, which however the Court of Common Pleas
No.1 of Philadelphia County denied, at the same time dismissing Venezuela's motion
to dismiss the complaint. The Supreme Court of Pennsylvania held that '(i)
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Sovereign Immunity of foreign Governments is a matter for determination in the firstinstance by the Executive Branch of the Government, namely, the State Department;and (ii) if and when that Department's determination has been made and has beenappropriately presented to the Courts, the Department's determination is binding andconclusive upon the Courts'.
(I) By Greece in Petrol Shipping Corporation v Kingdom of Greece 360 F 2d 103 (1966).This action, which came before the United States Court of Appeals, Second Circuit.was for an order compelling Greece to submit to arbitration over a dispute concerningdamage to a ship at Piraeus, alleged to have been caused by an unsafe berth.(m) By New Brunswick in Mellenger v New Brunswick Development Corporation [1971] 2AI J E R 593. This action, which came before the Court of Appeal in England, arose outof an application by the plaintiffs, Canadian citizens, to serve out of the jurisdiction awrit claiming against a corporation established by the New Brunswick DevelopmentCorporation Act J959. The Court held that, under the federal constitution of Canada,the Province of New Brunswick 'within its own sphere retained its independence andautonomy, directly under the Crown'. As such, the Province 'is a sovereign State in itsown right, and entitled, if it so wishes, to claim sovereign immunity' (per Lord DenningMR).

(n) By the Democratic Republic of the Congo in Republic of Congo v Venne (J972) 22 D LR (3rd) 669. This action, which came before the Supreme Court of Canada, was broughtby a person who alleged that he had been employed by the Government of Congo tobuild the Congolese national pavilion for the Montreal exhibition in J967, and whoalleged that he had not been paid fees that were due to him.
(0) By the Democratic Republic of the Congo in Parkin v Government of the DemocraticRepublic of the Congo (1971) J SAfLR 259. This action, which came before theWitwatersrand Local Division, was brought by a mercenary in respect of injuriesreceived while serving in the Congolese army.
(p) By Spain in Heaney v The Government of Spain and Adolpho Gomero, 445 F 2d 501(1971). This action, which came before the United States Court of Appeals, SecondCircuit, was for breach of contract and for allegedly inducing the plaintiff to enter intoa contract.
(q) By India in Isbrandsten Tankers Inc v President of India 446 F 2d 1198 (1971). Thisaction which came before the United States Court of Appeals, Second Circuit. was fordamages for allegedly causing unreasonable delay in the unloading of vessels inCalcutta.
(r) By Brazil in Renchard v Humphreys and Harding Inc. 38 J F Supp 382 (1974). This wasa suit before the United States District Court, District of Columbia, to recover damagesfor damage to property alleged to have been caused by excavation and construction toadjacent Embassy property.
(s) By Trinidad and Tobago in Vicente v State of Trinidad, 372 N Y S 2d 369 (J 975). Thiswas a suit before the Supreme Court, New York County, to recover damages forinjuries alleged to have been received in a hospital run by a State.

Also in Holden v Commonwealth of Australia 369 F Supp 1258 (1974) the plaintiffattempted to implead the Commonwealth of Australia before the United States DistrictCourt.N .D. California for injuries allegedly suffered in an automobile accident. He servedprocess on the Australian consul-general at San Francisco. The Commonwealth successfuHy moved to dismiss on the ground that a consul is not an agent of the country herepresents for the purpose of receiving service of process.
It is submitted that this summary indicates that there is no general readiness on the partof States to be sued in foreign courts, even in relatively minor causes.




