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Despite the Vienna Conference on the Law of Treaties and the preceding 
decades of preparatory work by the International Law Commission, there 
are still unanswered problems, and more than a few bones of contention, 
remaining in one of the fundamental areas of treaty law. The purpose of 
this paper is to consider some of the requirements of form of international 
agreements and to analyse those elements that distinguish an international 
agreement from other similar types of obligation in international law. 

The Controversial Oral Agreements 
One primary and fundamental question to be considered is that of 
whether writing is required, or whether there can exist, in international 
law, a binding agreement constituted by a verbal exchange not sub- 
sequently reduced to an agreed written formulation. This, unhappily, is 
an area in which there is some inconsistency in practice and textual 
treatment. 

The International Law Commission considered the question in relation 
to the Law of Treaties but solely from the point of view of the scope of 
its draft articles. We must thus be wary of reading any absolute precepts 
into remarks made in the Commission and at Vienna. In the debate'on the 
First Report of Brierly, which had employed the term 'recorded in 
writing', Scelle, Cordova and others2 took the view that writing was a 
constituent element of a 'treaty', but they appeared to be considering the 
term 'treaty' in its narrow sense---or at least seeking to confine the scope 
of the draft articles to instruments requiring ratification. Hudson,' 
however, claimed more generally that there could be no binding agree- 
ment apart from the instrument in which it was expressed: the word 
'recorded' was thus misleading. The Brierly draft was altered to read 
'formal instrument', largely as the result of confusion over the scope of 
the draft articles .4  

Sir Hersch Lauterpacht succeeded Brierly as Special Rapporteur in 
1952. His first Report contained an Article 17 providing simply: 

'An agreement is void as a treaty unless reduced to writing.' 
This formulation is presumably not designed to make writing an essential 
element of treaty, it goes more to formal validity, serving a similar 
purpose to a limitation on scope. The Commentary and Notes on the 
Article are, however, more uncompromising. Sir Hersch noted that 

- - -  - -- 

1. YbILC 1950, Vol I, pp 64 et seq. 
2. Ibid, pp 72 and 71 respectively. 
3. Ibid, p 69. 
4. Ibid, p 84. 
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international precedents suggesting that oral agreements are binding are 
few, far between and controversial. To this one could reply, on the 
Lotud reasoning, that this is not to say that States do not conclude oral 
agreements for the reason that they believe them not to be binding-there 
are more compelling explanations for the rarity of such arrangements. 

The Special Rapporteur also pointed out the importance of written 
agreements for international security and certainty and he made the 
legitimate point that if registration had become a requirement under the 
law, writing must be necessary. Again, it need only be said that registra- 
tion is an optional procedure. And is it not curious that, as he admitted, 
writing is not required to establish a unilateral undertaking? Does inter- 
national security and certainty not make the same requirement of uni- 
lateral undertakings? And how much truth is there in the proposition that 
anything in writing is inherently less prejudicial to security than some- 
thing expressed orally? 

In the Commentary to his draft Article 1, the next Special Rapporteur, 
Sir Gerald Fitzmaurice, stated6 that, while writing was not necessary for 
the validity of an international agreement, an unwritten agreement could 
not constitute a treaty. The Commission generally saw oral agreements as 
too far removed from the usual concept of a treaty to make it possible to 
deal with them in the Code.' 

The first Report of Sir Humphrey Waldock, who succeeded Sir Gerald, 
excluded oral agreements from application of the draft articles but added 
a saving clause to ensure that their validity, if any, under general law 
would not be a f fe~ ted .~  The Conference approved of this a ~ ~ a n g e m e n t . ~  
According to Article 2.l(a), for the purposes of the present Convention, 
'treaty' means an international agreement concluded between States in 
written form and governed by international law, whether embodied in a 
single instrument or in two or more related instruments and whatever its 
particular designation. 

There is still, however, a further area of uncertainty owing to the 
potentially wide ambit of Article 11 of the Convention, which reads as 
follows: 'The consent of a State to be bound by a treaty may be expressed 
by signature, exchange of instruments. . ., ratification, acceptance, 
approval or accession, or by any other means, if so agreed.'. 

It is here worth noting a perceptive comment of Mr Reuter, Special 
Rapporteur for the Commission on the question of Treaties between 

- 

5. Lotus case (1927) PCIJ Rep, Ser A, No 10. 
6. YbILC 1956, Vol 11, p 116. 
7. See debates: YbILC 1959, Vol I, pp 4 et seq. No-one denied the binding force of oral 

agreements. 
8. YbILC 1962 Vol 11, Commentary p 35. 
9. Iran, alone among Governments giving their views to the ILC and in debate in UNGA 

and at the Vienna Conference, thought oral agreements to be generally invalid 
(GAOR, 1966, 6th Committee, p 913 para 24). The representative of Italy, on the 
other hand, made the surprising statement at the Conference (NConf 39111,40) that 
oral agreements were 'widely used in modern treaty-making arrangements'. Unfor- 
tunately, he offered no examples. 
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International Organisations and between States and International 
Organisations: lo 

'Neither the 1969 (Vienna) Convention nor the work of the Interna- 
tional Law Commission contains a very precise definition of a treaty 
concluded" in writing; though this expression excluded purely oral 
agreements and--even more so, tacit agreements-it was not clear 
whether the expression applied only on condition that the written 
agreement consisted of an instrument specially drafted for the pur- 
pose, or whether it was enough merely for the text to be expressed in 
writing. In the latter case, an agreement resulting incidentally from 
ordinary correspondence may be regarded as a written agreement, as 
may an agreement based on the record of a meeting accepted by two 
parties that have made oral statements which are reproduced in the 
record and from which an agreement results. Before the adoption of 
article 11, it was still possible to hesitate between the two solutions 
but now it seems that the question has been settled by adopting the 
wider solution, since this article states that the consent of a State to 
be bound by a treaty, may be expressed by ". . . any other means if 
so agreed". It is quite clear that this means may be agreed in ways 
other than in writing, and (thus) . . . two forms of agreement which 
are very common in the practice of international organisations- 
namely, agreement by exchange of correspondence and agreement in 
the form of the proces-verbal of a meeting accepted by the parties 
concerned--come within the category'. 

Article 11 of this Convention was inserted as the result of a Belgian 
amendment at the First Session and accepted without any real debate.I2 
Its purpose was to cover cases where the parties had agreed to means of 
showing consent other than the orthodox ones such as signature, ratifi- 
cation and so on. The Belgian representative had in mind13 cases such as 
that where the agreement provided for consent through mere notification. 
Bearing in mind the late arrival of Article 11 and the lack of any real 
debate on its place in the Convention, it might be that the ambiguity raised 
by Mr Reuter has not been solved by the insertion of that Article. After 
all, if one is to read Article 2 in the narrower sense, construing Article 11 
as being subject to Article 2 (and the examples given by the Belgian 
representative fit such a reading), then Article 11 simply allows for 'non 
orthodox' methods of consent for agreements concluded in writing. It is 
submitted, however, that the wider interpretation was that intended by 
the Commission, bearing in mind that the formal methods of showing 
consent originally drafted by the Committee (Articles 10 et seq) were 

10. Second Report: YbILC 1973 Vol 11, p 81. 
11. The Soviet representative at the First Session of the conference stressed that, in his 

view, what was required under the draft articles was a record in writing. The 
agreement did not have to be concluded in writing (AiConf 39111, 41). The formula- 
tion in the Convention is 'concluded between States in written form' rather than 
'concluded in written form'. 

12. NConf 3911 1IAdd 2, paras 105 et seq. 
13. NConf 39111. 96. 
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treated as being distinctly separate from the concept of 'treaty'. In other 
words, the necessity to show consent manifested by one of the methods 
cited was never mandatory. Thus States party to an agreement must 
always have been considered free to show their consent in any other way" 
and, presumably, by oral agreement. This explains the Soviet insistence 
that what is required is 'a record' in writing rather than 'conclusion in 
writing' .I5 

Leaving aside the travaux priparatoires of the Vienna Convention, 
writers, on the whole, favour the possibility of purely oral agreements in 
law'(' while not necessarily approving of them nor denying that their 
existence would be difficult to prove nor that current usage favours 
written instruments. The precedents most often cited, however, are 
ancient and of little but picturesque value: 
(a) an agreement in 870 between King Ludwig and Charles the Bold;" 
(b) an alliance in 1697 between Peter the Great of Russia and Frederik 

111, Elector of Brandenburg;'* 
(c) an agreement of 1883 between the French Minister of Foreign Affairs 

and the Austro-Hungarian Charge d'Affaires by which a commercial 
treaty concluded in the previous year was continued in force for 
another year;" 

(d) an agreement of 23 October 1949 beetween General Franco of Spain 
and President Salazar of Portugal on military intervention.'' 

The only substantial pronouncement of the International Court on this 
subject has been that of the Permanent Court in the case of the infamous 

14. It must be so. Notes comprising an exchange are most often unsigned. Articles 10, 11 
and 12 were surely only intended to show when signature or ratification is required. 

15. Above fn 11. What the Commission presumably did not wish to deal with were 
questions of proof of the existence of oral agreements. 

16. The Greek argument (citing Parry in Sorensen. Manual of Public International L a ~ v )  
in the Aegean Sea Continental Shelf (Jurisdiction) case clearly supports the proposi- 
tion that oral agreements are binding (see Memorial, p 83). See too the oral arguments 
of Professor Pinto (CR 7817) where he makes the striking point that a joint commu- 
nique is usually the subsequent record in writing of an oral agreement. The Court, in 
its judgment (ICJ Rep 1978, p 3) did not refer to these points. Only the following 
amongst the many writers on the subject. seem to claim that writing is essential (other 
than for 'proof'): 
Rosseau cited McNair, Law of Treaties (1961) p 9, fn 1 
Calvo, Le Droit International (1896). pp 351 et seq 
Houlard, La Nature Jztridiq~te de La  Traite (1936). p 8 
Rio Draft of International Commission of American Jurists, 1929 (without explana- 
tion) (1935) 29 AJIL Suppl 1222 
The Havana Convention on Treaties, (1935) 29 AJIL Suppl 1205, applies only to 
written agreements but this must be considered a limitation on the Convention's 
scope rather than the recital of a rule of law. 
Hungdah Chiu, Peoples Republic of China and the Law of Treaties, claims that 
Chinese practice suggests writing is essential. Some Japanese writers also speak of 
the written form as a requirement: Adams. Theory. Law and Policy o f  Contemporar? 
Japanese Treaties (1974). pp 50 et seq. 

17. Bittner. Volkerrechrlicken Vertrugskurnden, p 1 fn 4. 
18. De Martens. precis. p 541. 
19. Bittner, op cit. p 2 fn 5. 
20. Rosseau. (1958-1) 93 HR 486. 
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Ihlen de~laration,~' and it is not exactly clear whether or not that case 
bears on the constituent elements of an international agreement at all. 

It will be recalled that, in the framework of an agreement with Norway 
concerning Denmark's not opposing the wishes of Norway over Spitz- 
bergen, it was hoped that Norway would undertake not to claim any part 
of Eastern Greenland. Denmark put in a request to Norway for an 
undertaking on these lines and the Norwegian Foreign Minister gave a 
reply which the Court held constituted an obligation, binding upon Nor- 
way, not to occupy Eastern Greenland. 

The majority opinion on the nature of the understanding was somewhat 
ambiguous. The Court emphasised the interdependence of the two issues, 
claiming that in such a context there would be created a bilateral engage- 
ment. Then, it added, even if this interdependence did not exist, 'a reply 
of this nature given by the Minister for Foreign Affairs on behalf of his 
Government in response to a request by the diplomatic representative of 
a foreign power in regard to a question falling within his province is 
binding'.22 Is the Court then treating the declaration as an agreement or as 
a unilateral undertaking? The latter, one suspects. First, the Court is 
distinguishing this form of obligation from the form first discussed: 
bilateral engagement. Secondly, the term used by the Court 'reply of this 
nature in response to a request. . .' is not the language of binding 
agreement. 'Request' is a term more often used in the sense of request for 
an assurance. 

The Court's interpretation of the law, even assuming 'interdependence' 
between the two issues touching Denmark and Norway, is equally puzz- 
ling. What does 'bilateral engagement' mean? One senses that the Court 
wanted to say 'agreement' but did not dare because of the 'writing' 
controversy (not wishing to pronounce upon it) and thus left the conclu- 
sion unclear. But even on this assumption there remains the skeleton of 
another controversy. The Court seemed to be implying that, if there was 
no 'interdependence', no mutuality of obligations, there could be no 

21. Eastern Greenland case (1933) PCIJ, Ser AIB, No 53. The Ihlen declaration was 
relevant because Denmark wished the Court to declare Norway's occupation to be 
contrary to its international obligations. The Danish and Norwegian arguments, 
written and oral, are instructive (Pleadings Vols 62-66 incl). Norway alleged that the 
declaration was for provisional guidance only and not meant to be formal (as evidence 
of this Norway pointed to the uncertain and confidential nature of the declaration). 
Norway also alleged that while an oral undertaking might be binding in 'pure theory', 
it could not be binding in the circumstances of the case (Vol62,523 et seq, 545 et seq). 
Denmark pointed out that most of the authorities relied on by Norway were referring, 
when they required writing, to 'treaties' in the narrow sense (Vol63,723), adding that 
the declaration must have been considered binding and conclusive because Mr Ihlen 
added no reservations or riders to it. Denmark further suggested that, in any case, it 
was not a mere oral agreement, its terms were fixed in writing by Mr Ihlen himself. 
It is difficult to decide whether the pleadings and arguments are concerned with an 
alleged 'agreement' or a binding unilateral undertaking. Terminology relating to both 
permeates the arguments. At the oral stage, however, both parties seem to treat the 
essential question as being whether the declaration constituted a binding renunciation 
of rights or not. This implies treating it as a unilateral declaration (Vol66,2746 et seq). 

22. Ser NB,  No 53, p 71. 
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bilateral engagement. This is clearly incorrect; there can of course be a 
binding agreement where all the obligation is on one side. If the Court 
meant by 'bilateral engagement' two interdependent binding declarations 
not constituting, for some reason, an agreement, then one could agree 
with its reasoning. 

Judge Anzilotti, in his Dissenting Opinion, did not believe that, at the 
time of its conclusion, the transaction was intended to concern both 
Spitzbergen and Eastern Greenland: it was not some sort of 'deal'. But 
this was not to deny that Norway had fully understood the Danish request 
nor that she intended to bind herself. The Judge concluded that there was 
an agreement by means of purely verbal declarations:*' 

'As regards the form, it should be noted to begin with, that as both 
Parties are agreed as to the existence and tenor of those declarations 
the question of proof does not arise. Moreover, there does not seem 
to be any rule of international law requiring that agreements of this 
kind must necessarily be in writing in order to be valid.' 

While inherent ambiguities render the Eastern Greenland case of 
uncertain value,24 there is certainly no open denial by the Court of the 
proposition that an oral agreement may be fully operative in law. 

In terms of reason alone, it is difficult to imagine why writing, simpli- 
citer, should be thought a requirement. There would be some sense in a 
requirement of writing and seal or signature of representatives, but 
writing, as Mr Reuter pointed out, is a vague term. If one sees the 
requirement as satisfied by a subsequent record in writing,25 then it makes 
the requirement appear even more like a mere question of evidence. The 
term 'record in writing' itself gives rise to substantial problems of 
evidence: could the Norwegian (or Danish) memorandum of the Ihlen 
conversation constitute such a record once proved accurate? Does it have 
to be a joint record? Finally, it would be curious if, as is certain, there is 
no requirement for writing in the case of binding unilateral undertakings 
yet one exists in the case of obligations arising by agreement. 

Sir Hersch Lauterpacht certainly thought that what was required was 
the existence of a record not emanating exclusively from one of the 
parties.26 

The most sensible approach does indeed seem to be that which ack- 

23. At 91. 
24. On the case, Lauterpacht, YbILC 1953 Vol 11, p 159, suggested that, since the 

contents of the declaration were not in dispute, the Court did not address itself to the 
question of the force of oral agreements at all. See also Hambro, 'Ihlen Declaration 
Revisited', Festschrift fur Spiropoulos (1957). for critical views on constitutional 
aspects of the decision: and O'Connell, International Law 2nd ed (19701, p 203, for a 
view that the Court's judgment might be best based on the law of estoppel. Such a 
view does not fit in with terms of the judgmenr and the arguments presented: whether 
Norway had breached an obligation to Denmark. 

25. The requirement which seemed to be adopted at the Vienna Conference, above. Cp 
Mr Yokota's remarks in the ILC, YbILC 1959 Vol 1, p 8 para 10. 

26. Lauterpacht, YbILC 1953-11, p 160, citing an Exchange of Notes between the UK and 
Turkey confirming an oral agreement: 2 UNTS 227. 



120 Australian Year Book of International Law 

nowledges the binding force of an oral agreement, at the same time 
sounding a warning of the evidentiary difficulties which might arise. 

Agreements by Implication and Local Customs 
In the same way, most of the books2' would consider as binding tacit 
agreements or agreements by implication. They would, however, stress 
that there must be no doubt about the consent of each party: there will 
need to be some positive indication of consent. The example most often 
given is that of a truce agreement through the use of white flags.28 

Here, however, it may be necessary to proceed with caution. We have 
stated earlier that the purpose of this paper was to state, as precisely as 
possible, which instruments constitute binding agreements in interna- 
tional law and to distinguish this form of obligation from others of some 
similarity. This is the problem Judges Spender and Fitzmaurice were 
directing themselves to in their joint Dissenting Opinion in the South West 
Africa cases (1962), when they distinguished between an obligation flow- 
ing from a League Council resolution and an obligation intended to be 
binding inter partes as an agreement. 

Is not an agreement by implication very close to the sort of local 
custom which the International Court was dealing in, for example, the 
Right of Passage case29 or one aspect of the Norwegian Fisheries case?" 
These are cases of obligations assumed through tacit acceptance, through 
acquiescing conduct where one State, by failing to protest at an intrusion 
into its domain of rights over a period of time by another, is said to have 
'accepted' that intrusion. 

27. See for example: 
Harvard Research Draft, op cit, Commentary to Article 5 
De Martens, Pre'cis (1831), pp 163 et seq, but his insistence on repetition suggests 

he is dealing with acquiescence. 
Kelsen, Principles of International Law 2nd ed. (1966), p 465 
Strupp, (1943-1) 47 HR 303 
Lapradelle in Kiss, Re'pertoire de la Pratique Frangaise, Cases 117-8 
Ross, Textbook of International Law,  English ed (1947), p 211 (seemingly 

requiring a general practice among States) 
Neumanns, Elements de Droit des Gens Moderne, p 108 
Lissitzyn, International Law Today and Tomorrow (1965), p 27 (by signs if signs 

are thoroughly understood, a quotation from Hall, op cit, pp 328 et seq) 
Oppenheim, International Law,  Vol I ,  1st ed, p 1095, denied that a treaty could 

be concluded by tacit consent, while acknowledging that an agreement could 
result from the displaying of white flags. Again the terminology is confusing. 
Lauterpacht's 8th ed, p 898, made it more clear when he wrote that 'consent 
must always be given expressly or by unmistakeable conduct . . . [not] by mere 
tacit acquiescence'. Tacit consent is different from tacit acquiescence. Silence 
could only amount to consent if there were placed on the party concerned a 
duty to protest which is not the case here in dealing with the voluntary 
assumption of obligation. 

28. Eg, Oppenheim, op cit. 
29. ICJ Rep 1960, p 6 at 39. 
30. ICJ Rep 1951, p 116 at 139. 

Another example is provided by the Air Transport Agreement case (1962) 38 ILR 182. 
The Tribunal spoke (at 253) of a 'consent which was constantly confirmed by the 
attitude of these authorities in the course of the years that followed'. 
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A distinction made by Professor Jennings in his General Course at the 
Hague Academy," places stress on what is for him the essential nature of 
'agreement'-expression in written form: 'The most telling distinction in 
practice is between law that is written and law that is unwritten'. 

This is a legitimate solution. But if one has concluded that writing is not 
necessary to conclude a treaty or international agreement, this distinction 
will not suffice. The most suitable one would seem to be that between 
express agreements including, for this purpose, implicit agreements 
where there is clear evidence of the terms agreed upon or where the 
implication results from established usages (the only one readily coming 
to mind being truce agreements) constituting treaties on the one hand and, 
on the other, local custom arising from acquiescent conduct. Satow 
points outj2 that the 'agreement' found by the Court in the Free Zones case 
was not supported by any express oral agreement nor was it recorded in 
writing by the two parties. After a number of requests from the Canton of 
Valais for an agreement on disputed customs areas, the King of Sardinia 
issued a Manifesto of the Royal Sardinian Court of Accounts, in effect 
acceding to the claim of Valais. It is impossible to ignore the prior 
negotiations and the acceptance by Sardinia of the Valais position. An 
argument that the Manifesto might not, at the time of its issue, have 
reflected the wishes of Valais, is met by the Valais reaction of accep- 
tance. Thus while the act of agreement may be said to be tacit, its terms 
are set out explicitly. 

Indeed, it must be, as Professor Jennings states, that the essence of the 
treaty obligation is that specific terms are agreed upon through consensus 
among the parties. Moreover, an agreement crystallises at the time of 
consensus ad idem; a local custom, on the other hand, evolves over a 
period of time: there is no such crystallisation. Perhaps another way of 
putting it is that, in the case of a treaty formed by implication, it is the 
consent that is implied (by unambiguous conduct), not the terms. Both are 
equally implied in custom. Similar reasoning, it is thought, could have 
been applied, more explicitly, in the Eastern Greenland case. 

Another warning3' must be sounded in the context of implied agree- 
ments. The remarks of the majority in the North Sea Continental Shelf 
casesj4 suggest that international law will not impose an obligation on a 
State, if when faced by an obvious way in which to accept that obligation 
it does not so accept, unless that State in a definite, deliberate course of 
conduct shows its willingness to be bound in a different way. A recent 
Note in the American Journal of International L a d 5  is most interesting in 

- - - -  

31. (1967-11) 121 HR 527 at p 530. 
32. Diplomatic Practice (1964), p 325. 
33. Despite some remarks to the contrary (see the Dissenting Opinions in the Rights of 

Minorities in Upper Silesia case (1928) PCIJ Ser A, No IS), it would seem that no 
different rule exists in the case of agreements to submit disputes to the International 
Court under Article 36 of its Statute. See reference in the Greek Memorial in the 
Aegean Sea Continental Shelf (Jurisdiction) case. 

34. ICJ Rep 1969, p 42. And see d'Amato (1969) 63 AJIL 211. 
35. 'The Heleanna Case', (1975) 69 AJIL 624. 
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this connection. It deals with a case where the subject matter of a dispute 
was covered by two identical (for this purpose) Conventions. One dispu- 
tant had ratified one, the other had ratified the second. Both disputants 
had signed both Conventions. Ignoring the possibility that the disputants 
did not wish to be bound vis-a-vis each other (unlikely, as the disputants 
had each signed both conventions) and, ignoring the provisions of the 
Vienna Convention, the author of the Note wonders why the parties 
should not be bound in respect of the particular provisions in question. 
The problem, of course, is that there is no basis for implying an agree- 
ment. And this is surely the basis of the North Sea Continental Shelf 
dictum. The circumstances are rather like those of Free Zones without the 
prior negotiations and requests: there are no circumstances on which to 
imply a meeting of minds. The author of the Note appears to believe that, 
in customary international law, mere conformity of treaty norms would 
suffice to create its own treaty norm. This is without authority. (Nor can 
there be considered to exist two crossing binding declarations because in 
adhering to a treaty a state is undertaking an obligation limited to the 
other parties.) 

Declarations 
The other form of obligation which must be distinguished from that 
arising through agreement is the unilateral undertaking or declaration. 

It is, perhaps, with certain fresh pronouncements of the International 
Court of Justice that one should begin. The Court in the Nuclear Tests 
case made the following ~tatement: '~ 

'It is well recognised that declarations made by way of unilateral 
acts, concerning legal or factual situations, may have the effect of 
creating legal obligations. Declarations of this kind may be, and often 
are, very specific. When it is the intention of the State making the 
declaration that it should become bound according to its terms, that 
intention confers on the declaration the character of a legal under- 
taking, the State being thenceforth legally required to follow a course 
of conduct consistent with the declaration. An undertaking of this 
kind, if given publicly and with an intent to be bound, even though 
not made within the context of international negotiations, is 
binding. . . . 
One of the basic principles governing the creation and performance 
of legal obligations, whatever their source is the principle of good 
faith. Trust and confidence are inherent in international 
cooperation . . . Just as the very rule of pacta sunt servanda in the 
law of treaties is based on good faith, so also is the binding character 
of an international obligation assumed by the unilateral declaration. 
Thus interested States may take cognizance of unilateral declarations 

36. ICJ Rep 1974 paras 43 and 46. The undertaking was considered by the Court to be 
given by a number of statements from the French President, the French Ambassadors 
in Australia and New Zealand and the French Minister for Foreign Affairs. 
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and place confidence in them, and are entitled to require that the 
obligation thus created be respected.' 

Whilst the Court would not itself claim these statements to be particu- 
larly they do set out, more clearly than ever before, the fact that 
a declaration by a State can bind that State.38 Similarly, a joint declaration 
by a number of States should be able to have exactly the same effects 
vis-a-vis the States to whom it is directed.39 

Some commentators have expressed concerna over the Court's not 
expressly requiring either mutuality or reliance on the statements in 
question. The suggestion is made that there was constructive reliance: 
Australia and New Zealand would rely on the declaration if it was to be 
considered binding. This view of what the Court was doing seems to go 
too far and is not supported by the language used by the Court or by the 
statements in the Eastern Greenland case. Considerations like that of 
reliance are more relevant in cases involving the procedural device of 
estoppel. Greig, too,4' criticises the decision but offers the view that the 
more likely explanation for the Court's decision is the attribution of 
binding nature to the 'formality' of the occasion on which the declaration 
was made. 

Criticisms which are based on private law analogies can be treacherous: 
doctrines such as consideration will easily sabotage such a form of 
obligation as that being dealt with in the Nuclear Test case, but in 
international law, given the intention to bind oneself (which, however, 
France might have been surprised to hear it possessed), there is no reason 
to oppose such a principle. 

The use of unilateral instruments is, not ambiguously, illustrated by the 
workings of the Optional Clause (Article 36(2)) of the Statute of the 
International Court. These are more often, however, described as con- 
sensual (States direct their acceptances towards other States") and are 

37. The Ihlen declaration and Egyptian declaration on Suez (McNair, op cit, p 11) can be 
considered earlier examples, as can South Africa's binding unilateral undertaking not 
to regard the disappearance of the League of Nations as putting an end its legal 
obligations. See Judge Jessup, South West Africa (First Phase) case, ICJ Rep 1962, 
p 417 (though he does also mention 'reliance'). When the same question was treated 
in the 1950 Advisory Opinion (ICJ Rep 1950, p 135), it was more in the sense of 
supporting evidence that an earlier obligation did in fact exist, rather than as the 
springboard of a new obligation. See also Garner (1933) 27 AJIL 493. 

38. How the obligation is to be varied, terminated and so on has not yet been made clear 
by doctrine or jurisprudence. 

39. It would seem misconceived to treat as an agreement an instrument not intended to 
provide for obligations inter se but rather directed outwards towards non-parties. The 
debate about certain of the Allied War 'agreements' might perhaps have been less 
furious if the Court's clear statement of the binding force of unilateral declarations 
had been made 30 years earlier. See also the Separate Opinion of Judge Tarayi in the 
Aegean Sea Continental Shelf (Jurisdiction) case, ICJ Rep 1978, p 3, at 55. 

40. See, eg, (1975) 69 AJIL 612; (1977) 71 AJIL 1. 
41. International Law, 2nd ed (1975), p 454. 
42. See Waldock, 'Decline of the optional Clause' (1955-56) 32 BYBIL 244. The Ameri- 

can Law Institute Restatement, 2nd ed (1965) treated them as 'agreements'. Lauter- 
pacht (YbILC 1953, Vol 11, pp 90 et seq) considered the totality of declarations as 
constituting a treaty, as did the representative of the Secretary-General in the 1962 
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perhaps best thought of not as agreements within themselves but as 
instruments within the Statute of the Court operating and deriving force 
out of that treaty. 

Again, there are cases involving the issuing of like or identical decla- 
rations by two or more States where there is no evidence of consensus or 
history of negotiations to support an agreement in law (whether under- 
takings given by a State after a request by another State should be 
interpreted as an agreement or unilateral undertaking would depend on 
the circumstances-more often than not the reply will be framed in terms 
of an undertaking rather than agreement). In the case of like or similar 
declarations, they will, it is submitted, be more likely to be considered 
unilateral declarations because of the lack of any real consensus ad idem. 
Their binding nature is not, however, in doubt, if that is what is intended. 

The appellation 'declaration' can, of course, be employed in the case of 
an ordinary agreement. And, in a slightly different situation, a binding 
agreement will flow from a unilateral declaration in the form of a serious 
offer accepted by a State to whom it is directed." 

Designation and Form 
The fact that a formal agreement can be entitled 'De~lara t ion '~~ is some 
indication of the truth of the proposition, agreed upon by the writers and 
supported by practice, that if an agreement is intended to be binding and 
fulfils those requirements demanded by the law, it will constitute an 
international agreement whatever designation it bears.45 This is a corollary 
to another basic proposition that international law prescribes no parti- 

debates within the Commission (YbILC 1962, Vol I, pp 56 et seq). Whatever their 
status, they are to be distinguished from simultaneous non-consensual declarations 
since the parties to the Statute have agreed to their creation and binding force. The 
joint Dissenting Opinion of the Judges Spender and Fitzmaurice in the South West 
Africa (First Phase) case, ICJ Rep 1962, pp477 et seq, would agree with the 
Lauterpacht analysis but goes on to suggest, surprisingly, that the acceptances could 
not amount to a 'treaty or convention' in Article 36(1) of the Statute because such a 
reading would render Article 36(2) unnecessary. See for a view different on linked 
declarations the Guiana case discussed by McNair, op cit, p 21. The Greek arguments 
in the Aegean Sea case are to some extent based on agreement and to some on 
common declarations: see Greek argument in hearings on Provisional Measures and 
Memorial on Jurisdiction, pp 76 et seq. 

43. Again, after the clear exposition of the law in the Nuclear Tests case, attempts to 
force such declarations into the treaty basket seem unnecessarily contrived. 

44. For example, the 13 Nation Declaration (1962) on Laos (Cmnd 1828) which was 
considered binding by the British Government. It contained undertakings by Laos to 
other parties and by the UK to Laos (1966 Brit Prac in IL, p 139). For aview perhaps 
a little quaint, see Law Officers' Opinion 321549 of 23 December 1846 where it is said 
that a declaration is as binding as a treaty but that, 'in view of (the subject's) 
importance', it perhaps should be put in the form of a treaty. 

45. See those listed in Harvard Research Draft, (1935) 29 AJIL, Suppl p 711, Commen- 
tary to Article 4. Also Jones, 'International Agreements other than Inter-State 
Treaties' (1949) 26 BYBIL 111. For jurisprudence, the 1962 decision of the ICJ in the 
South West Africa cases makes it clear that the title 'mandate' was not a determinant. 
And for practice, examples from that of Italy in Bassi  Italiano (1970) pp 19 et seq, 
and of France, Kiss, Repertoire, p 64. 
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cular form (in the sense of requirements relating to style, written setting 
out etc) for treaty  obligation^.^^ 

The Permanent Court said clearly and firmly in the Customs Regime 

. . . from the standpoint of the obligatory character of international 
agreements, it is well-known that such engagements may be taken in 
the form of treaties, conventions, declarations, protocols or 
exchanges of notes.' 

The sub-committee which reported to the League of Nations Com- 
mittee of Experts on Codification of International Law reported in 1926" 
that the 

'choice of nomenclature and form is governed by arbitrary con- 
siderations and depends upon the nature of the respective chancel- 
leries and sometimes even the carelessness of those who draft 
diplomatic instruments. ' 

Similarly, the American Law Institute found that" 'international agree- 
ments between States have a variety of titles. Frequently there is no 
apparent reason for the use of one title rather than another . . .' 

Judge Lachs, too, has written?' 
'La pratique montre une extraordinaire richesse de termes que les 
Etats donnent aux documents klabores par eux. L'accord sur l'in- 
terdiction de l'emploi de sous-marins et de gaz asphyxiants en temps 
de guerre, le 6 fkvrier 1922 etait appele traite que le document portant 
l'interdiction de l'emploi en temps de guerre de gaz asphyxiants, le 17 
juin 1925 s'intitutile protocole.' 

Similarly, whether or not the agreement must be ratified or whether 
Full Powers are exhibited at the time of conclusion are all equally 
unimportant: 'The same applies to differences in form springing from the 
fact that some of the parties to them are Heads of State while in other 
cases the parties are designated as the respective States or Governments, 
or delegates . . . It is impossible to say that according to international 

46. Lauterpacht, YbILC 1953, Vol 11, p 105, gives examples of exotic nomenclature. See 
generally Jones. op cit; Weinstein, (1952) 29 BYBIL 208, and Roussos (1952) 5 Rev 
Hell Dr Int 248. 
In the ILC, Lauterpacht expressly provided that, from the point of view of binding 
force, nomenclature was irrelevant. He gave examples of Exchanges of Notes dealing 
with matters of grave importance and noted that Exchanges of Notes could, as well 
as any other form, be subject to ratification (op cit, pp 102 et seq). In the later ILC 
drafts, no distinctions were made between the various forms and titles. In this 
connection, some of the strangest instruments were those between representatives of 
the British Crown and the Rulers of the Trucial and Indian Princely States, see 
Lauterpacht, Internationales Recht und Wirtschaftsordnung (1977), p 382. 

47. (1931) PCIJ, Ser AIB, No 41. In the Agean Sea Continental Shelf (Jurisdiction)case 
ICJ Rep 1978, p 3, a joint communique was the chosen form for the alleged agree- 
ment. 

48. (1920) 20 AJIL, Spec Suppl 215. See also the remarks in Harvard Research Draft 
Commentary to Article 4,  op cit. 

49. (1926) 20 AJIL, Suppl348, Commentary to s 115. 
50. Lachs, 'Le DCveloppement et les Fonctions des Traites Multinationaux', (1957-11) 92 

HR 242. 
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practice any particular type of treaty requires a particular description of 
parties."' 

There have, of course, been attempts to make standards2 the nomen- 
clature employed but these have never been taken up by States in 
practice. One wonders what the consequences would be if requirements 
of form and nomenclature were laid down. Would a Convention wrongly 
labelled Treaty be rendered nugatory? 

The point must be made again that,53 however little importance may be 
given to the title of an instrument, its appellation need not always be 
haphazard and will in some cases provide, strong indication of the goal 
aimed at by the parties. Johnson54 has put forward the view, which is 
undoubtedly correct, that because parties rarely spell out in the text of an 
agreement their intentions, the title given to an instrument and its form 
will be of importance. He suggests that it might be time to resort to 
presumptions about the bindingness in law of various instruments. 

A survey of instruments published in the United Nations Treaty Series 
over the five-year period 1967-1971 allows one to reach some tentative 
conclusions on the then current pra~tice.~ '  Out of approximately 2,400 
bilateral instruments studied, the largest number were entitled agreement 
(over 1500) then, in order of frequency, came Exchanges of Notes or 
Letters (600), conventions (150), treaties (80) and others, comprising 
protocols, arrangements, memoranda of understanding and so on (55). 

The following observations can be made on the major individual forms: 
Treaty: in all cases these were constituted by a formal instrument 

usually containing a preamble. Although there was no set 
form, almost half were expressed to be between Heads of 
State. The appellation was most common with the East 
European countries, France, the Benelux countries, FRG, 
Argentina and Brazil and most often used for agreements on 
friendship and cooperation, extradition, property and 
financial settlements. In virtually all cases ratification was 
required. 

Convention: these were usually, but not always, formal, containing 
a preamble. Well over a third were in Head of State form, 
the rest representing every other form of party-description, 
sometimes with a recital of Full Powers, sometimes not. 
The title seemed to be employed by all States but most often 

51. The First Report of Sir Hersch Lauterpacht, op cit, p 102. 
52. The point was made by Scelle in the ILC, YbILC 1950 Vol I, p 83. He considers it 

possible to ascertain the requirements for each 'genus'. 
53. Also made by O'Connell, op cit, p 195. 
54. (1959) 25 BYBIL 1. . . 
55. Various views (and bibliographies) on the meaning of specific terms such as 'treaty' 

and 'convention' can be found in, for example: 
O'Connell, op cit, p 195 
Read, (1968) 26 Can Bar Rev 520 
McNair, op cit, p 22 
Satow, op cit, pp 323 et seq 

And for a particularly important survey on the subject see Myers, (1957) 51 AJIL 574. 
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concerned obligations of a continuing nature; social secur- 
ity, cultural, scientific, education and technical cooperation 
and double taxation. Ratification was often req~ired. '~  

Agreement: this was the most popular title, constituted by a simple 
instrument of versatile form, covering any subject-matter 
and used by all States. Very few were in Head of State 
form, most being Government to Government. Ratification 
was sometimes required. 

Exchange of noteslletters: usually exchanged between Foreign 
Ministry and embassy but sometimes between Foreign 
Ministers or Ministries. No particular terminology was 
followeds7 and ratification was but rarely required. Most 
were expressed to enter into force on the date of reply. The 
form was, again, employed for all subjects ranging from 
loans of vessels to status of forces agreements. 

Other: Protocols, Memoranda of Understanding, Arrangements and 
Modus Vivendi often appeared but with no apparent 
rationale behind the choice of one rather than a n ~ t h e r . ' ~  
None of them was in Head of State form and virtually none 
required ratification. Protocol was the most common title, 
mainly comprising settlements of financial questions or 
interpretations or spelling out of the details of another 
in~ t rument ,~~  or the setting down of obligations after an 
international ~onference.~' Memoranda of Understanding 
and Arrangements61 were informal but couched in obligatory 
language. Some of these, too, recorded agreements reached 
at international conferences. Others were called 'Con- 
tracts'. There was, however, not one 'Declaration'. 

Often the same two States enter a series of transactions concerning 
cooperation in a number of different fields. While all the instruments are 
usually in a similar form, some will be called 'conventions', others 

56. The PCIJ in the River Oder Commission case suggested that a convention normally 
would be subject to ratification; (1929) PCIJ Rep, Ser A,  No 23, pp 17-21. 

57. The formula for agreement most often is ' . . . that this Note and your reply constitute 
an agreement'. 

58. Except that a modus vivendi is by nature a temporary agreement, usually binding until 
a new agreement is concluded or until some other contingency occurs or for an 
especially short period: eg Thailand-Canada on Commercial Relations, 1969: 680 
UNTS 131. 

59. These protocols, concluded in the framework of an earlier agreement or convention, 
are quite common. See, for example, France-Algeria Protocol on Technical Cooper- 
ation, 1969: 668 UNTS 223. 

60. See Johnson, op cit. 
61. Eg Roumania-UK Trade Arrangement, 1968: 711 UNTS 13; Austria-Spain Transport 

of Goods by Road Arrangement, 1966: 590 UNTS 208. 
See also US State Practice (1974) where the State Department gives its views that 

whether or not a 'memorandum of understanding' is binding depends on intention and 
circumstances. 
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'agreements' and some, perhaps, ' treatie~'.~' There is no obvious expla- 
nation for this practice. 

In the case of multilateral instruments there were but four examples of 
treaties, 42 agreements, 40 conventions and a handful of charters, proto- 
cols, acts and so on. Only one instrument (an agreement) was in Head of 
State form. Most required ratification. 

Little is proved by such a survey bar the outrageous diversity in form 
and nomenclature. Agreements on cultural cooperation are as often 
agreements as conventions or protocols and so on. Often a convention is 
supplemented by a protocol and an Exchange of Notes, both expressed to 
be an integral part of the c ~ n v e n t i o n . ~ ~  An Exchange of Notes may even 
be expressed to amend an agreement concluded the same day. 

International law 'places the principal emphasis on the intentions of the 
parties'.@ But how much easier it would be if the parties indicated their 
intentions by more sophisticated use of labels and forms. 

The agreement form is the most common method for the assumption of 
obligation in international law. While the law of treaties has been codified 
to a large extent by the Vienna Convention, there are still, it is submitted, 
some fundamental gaps remaining. The question of form is scarcely 
touched upon in the vast commentaries of the International Law Com- 
mission before the Conference. Nor was there any real attempt to 
distinguish the treaty obligation stricto sensu from obligations having a 
superficial resemblance to it. Obligations form the basis of any legal 
system. Their processes of creation should be properly understood. It is 
hoped that this paper goes some way towards the goal of identifying more 
precisely the form of the treaty obligation and, by contrast, distinguishing 
it from that of other obligations. 

62. Eg France-Cameroon: 741 UNTS 57. 
63. Eg Netherlands-Indonesia Agreement on Economic Cooperation, 1968: 799 UNTS 

14. 
64. TempleCase,ICJRep1961,p31. 




