
238 Australian Year Book of International Law 

An Overview of the Asian Approaches to 
International Humanitarian Law 
by M. Sornarajah 
Head of the Department of Law, University of Tasmania 

The European origins of international law have been stressed in the literature of 
international law. Professor Verzijl has written that ". . . the actual body of 
international,law, as it stands today, not only is the product of the conscious 
activity of the European mind, but has also drawn its vital essence from a 
common source of beliefs and in both of these aspects it is mainly of Western 
European origin".' Such a view may not be historically accurate at least to the 
extent that non-European systems of international law did exist and have 
influenced the shaping of a universal system of international law.' Even if true, a 
system of international law which is entirely European will be valueless in a 
world in which non-European States have roles to play.' The reshaping of 
international law to reflect the interests and views of the newly independent 
states of Africa and Asia is an urgent need of modem international law.' 

Such reshaping and re-evaluation is necessary for international humanitarian 
law as well. Quite apart from the fact that it is a-branch of international law, the 
development of international law, at least in the form of conventions, took place 
at a period when the nations of Asia were in a state of colonial domination and 
were regarded as lacking personality to shape the course of law.' It is paradoxical 
that a branch of law which was intended to confer protection upon an individual 
by virtue of his being a human, was nevertheless confined to Europeans and 
regarded as essentially European in origin. If natural law philosophy is the basis 
of humanitarian law and if the principles of the law are discoverable by a process 
of human reasoning, then non-European people too should have discovered and 
applied those principles. It is true that humanitarian law, in the form of 
conventions, was the creation of European States. Only Japan, which had 
acquired sufficient capacity for violence to equal the European S t a t e s , h a s  
regarded as having personality to participate in the early conventions on 
humanitarian law. 

But the fact that international humanitarian law, in its conventional form, is 
predominantly the work of European States does not mean that the principles of 
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the law were European in origin. Such claims can be dismissed as proceeding 
from the misguided pride in the civilizing mission that European States claimed, 
if not for the fact that they are positively harmful. They may hinder the universal 
acceptance of international humanitarian law. Non-European countries may 
come to regard these principles as relics of colonialism when in fact they were 
principles known to their traditions long before colonialism. 

It is unfortunate that claims as to European origins of the principles of 
international humanitarian law continue to be made. Thus, Geoffrey Best, an 
English historian, purports to trace the early history of international humanitarian 
law and finds it only in the history of European States. He makes the claim that 
the European idea "has since spread over the world and become . . . a truly 
international possession" .' Sidney Bailey considers Christian ethics as being the 
basis of restraints in ~ a r f a r e . ~  Jean Pictet, the distinguished commentator on the 
Geneva Conventions, was similarly convinced.' 

Historical evidence can, of course, be subjected to various interpretations. An 
early Papal Bull prohibiting the use of the cross-bow may well be regarded as the 
early forerunner of rules against the use of destructive weapons in warfare. But, 
it can also be explained on the basis that the Pope was intent on the protection of 
knights of his noble class from being brought down by lowly foot soldiers from a 
great distance. One may find the origins of the protection of prisoners of war in 
the courteous treatment afforded to captured knights, but such treatment may 
equally well be explained on the very practical ground that a captured knight, 
well treated and kept in good health, will fetch a higher ransom. History is but 
the handmaiden of those who seek to interpret it. Historical controversy as to the 
origins of international humanitarian law is misplaced in the modern world. That 
body of law must have secure foundations in universally accepted values and not 
in self-righteous claims of prior discovery of truth and the missionary zeal to 
convert others to that truth. 

Towards a universal basis 
The need for a universal base for international humanitarian law is great in the 
modem world. Even if the theory of the European origins of the principles is 
accepted, there is greater need for research showing that these principles are 
based on values common to the major religious and cultural traditions of the 
world. The four papers presented at this conference indicate that such evidence 
can be collected. 

What is the value of such an exercise? Firstly, the acceptance of international 
humanitarian law by non-European States will be made much easier if it can be 
demonstrated that its principles were known to the other traditions of the world. 
Draper's study of the attitude of the People's Republic of China to the 
International Red Cross and to humanitarian law indicates that hostility to these 
principles is in a large measure due to the perception of these principles as 
imposition of alien values.'O Secondly, a soldier on the battlefield will obey the 
prohibitions of international law more readily if he can be convinced that these 
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prohibitions were made, not by some men in Europe, but by the wise men of his 
own tradition. The power of tradition in bringing about obedience to law in Asian 
societies is great and should be harnessed in aid of humanitarian law. Thirdly, 
since dissemination of the principles of humanitarian law is a task undertaken by 
States which are parties to the Conventions, such a task will be made much easier 
if it can be shown to the civilian population that the principles of humanitarian 
law are not abstract propositions on which accommodation had been reached in 
some distant capital but are akin to the religious traditions and past practices of 
the people. 

The view that in a culturally pluralistic world, a body of rules relating to 
human rights and related fields will not be accepted unless it has a universal base 
has been stated by other writers." If the movement for international humanitarian 
law is to become truly universal, the need to demonstrate its universality is real. 
In the horizontally structured world order, the imposition of the values of one 
group of States upon another group of States is not even a remote possibility." In 
the area of international humanitarian law, the vital task is to show that its norms 
have received common acceptance. Stress must be placed on the accumulation of 
evidence showing that these laws are based on feelings of humanity, of human 
dignity and fellowship in suffering, and that these qualities are not the 
peculiarities of any one group of people but are shared by all mankind. 

The universal acceptability of the principles of humanitarian law 
The value of the four papers presented at the conference lies in the fact that every 
principle of modern international humanitarian law had a counterpart in the 
traditions of the peoples of the Asian region. The papers, particuarly the ones on 
the Indian and Malaysian traditions, have concentrated on the scriptural 
injunctions against certain practices in warfare. They have largely ignored the 
fact that wars that have been fought in India and the Islamic regions have been as 
bloody and as brutal as any that have been fought elsewhere." But this criticism 
does not affect the value of the papers. The gap between moral codes and actual 
practice in the area of warfare is wide in other traditions as well. The papers set 
out to show that the cultural and religious traditions of Asia accepted principles 
similar to the principles of modern humanitarian law and they have succeeded in 
that task. A few examples may be chosen so that a synthesis of the papers could 
be presented. In doing so, the thesis that the principles of modern humanitarian 
law are acceptable to the Asian traditions is supported by using information 
contained in the four papers presented at the conference as well as previously 
existing literature covering the same field. 

1 .  Prorection of civilians 
T i e  prohibition against attacks on the civilian population of the enemy is 

found in all four traditions covered by the papers. Penna refers to the injunctions 
against such attacks contained in the great Indian epics, the Rumayana and the 
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Mahabharata." Other scholars of the Indian traditional attitudes to wars have 
also made the point by referring to actual customary practices and ancient Indian 
treaties on politics.'' In the Islamic tradition, there is, similarly, authority for the 
principle of civilian protection, though some texts seem to lack clarity. Ibrahim's 
paper has two references to civilian protection in Islamic tradition. He refers to 
the disapproval by the Prophet of the killing of the old and women and children.'" 
The second reference is to a prohibition by the Caliph Omar that peasants, 
artisans and professionals of belligerent countries should not be enslaved." Other 
writers on the Islamic tradition have not found unequivocal support for the 
protection of the civilian population.'"ut there is agreement that, as a general 
proposition, there was a prohibition against attacks on civilians. The principle of 
civilian protection was accepted in the Japanese and Chinese traditions." There 
are numerous references in the Asian texts to the protection of women and 
children and these support the rules on such protection in Articles 76 and 77 of 
Protocol I ."' 

2. Protection of the environment 
Considering the fact that the environment even in times of peace is but a recent 

concern in Europe, it is remarkable that Asian texts speak of the need to protect 
the environment in times of war. Protection of the environment as a concern does 
not appear in the early conventions. It makes its appearance only in Article 55 of 
Protocol I. Ibrahim refers to verses in the Holy Quran which forbid the 
devastation of the unnecessary cutting down of trees during wars and the 
instructions of the Caliph Abubakar against the slaughter of livestock except for 
food. 

3. Undefended localities 
There is much support in the Asian traditions for the principle that undefended 

towns should not be subjected to attacks." Professor Zhu refers to ancient codes 
in China which recognized this principle and makes the gentle claim that, though 
the rules existed more than 2000 years ago in China, they "are no lesser in 
quality" than those found in the modern conventions on humanitarian law." 
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4. Rules and duties of occupying powers 
The papers show that in Asia there were rules imposing duties on occupying 

powers which were as exacting as those in the modem conventions. Armour 
refers to Yajna-Valba, an Indian text, which requires that the laws prevailing in 
the occupied state should be respected. What adds a totally modem flavour in the 
context of the principles relating to self-determination, is the rule stated in 
Manu's Code that the conqueror should ascertain the wishes of the conquered 
people and give effect to them. This requirement, of course, goes beyond any of 
the requirements in modern humanitarian law. It is a rule of prudence. The 
conqueror's task will be much easier if he sets about winning the acceptance of 
the conquered people rather than courting their hostility.'.' 

I 

The practical consequences 
The list of practices and rules in the ancient Asian traditions similar to the 
modem principles of humanitarian law could be extended. Further research on 
this area is necessary, not for the reason of pride that Asian traditions produced 
such civilized rules on warfare many centuries ago, but for the practical 
consequences they have for the future development of humanitarian law. These 
consequences need to be stated. 

1. Value as custom 
The existence of these traditional rules on warfare may amount to custom and 

may indicate a source of humanitarian law other than the Conventions and the 
Protocols. Even if such custom may not give rise to universally applicable 
principles, they may constitute regional principles of international law.'5 Their 
value as custom may be to fill gaps in the conventional law or to aid in the 
resolution of doubts as to the interpretation of the texts of the Conventions and 
the Protocols. An example is provided by the issue in the Shimoda case26 where a 
Tokyo court had to decide on the legality of the bombing of Hiroshima and 
Nagasaki. The treaty law does not provide for the situation, though principles in 
it could be extended to apply to it. In such situations, the traditional principles, 
like those in Asia, may be used at least to support the making of the extension. 
The principles may also be useful in resolving doubts as to the interpretation of 
the text of the Conventions and the Protocols. A doubt has arisen as regards the 
interpretation of Article 52(2) of Protocol I. Some interpret it as permitting 
reprisals against civilians. Others reject this and argue for the absolute protection 
of the civilians. Traditional principles may indicate a preference for the latter 
view. The usage of the Asian traditions in this manner is supported by the de 
Martens clause which speaks of "the usages established among civilized 
nations" as sources of the laws of war. 
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2.  The just war doctrine 
The just war doctrine seems well entrenched in the traditions of Asia. In India, 

the distinction between a Dharmayuddha (just war) and Kutayuddha (unjust war) 
is well entrenched in tradition." Judge Nagendra Singh pointed out that, though 
the history of India is full of violent wars, these resulted in a repugnance towards 
wars in philosophy and law. He observed that "in theory and law, warfare was 
never sanctioned unless it was Dharmayuddha meant to uphold the sovereignty 
of law"2X Islamic doctrine accepts the distinction." Professor Zhu points out that 
in China wars to suppress tyrants were treated differently.'" 

This attitude of the Asian States has important consequences for the future 
development of international humanitarian law. Commentators have seen the 
operation of a doctrine of just wars in certain provisions of the new Protocols as a 
result of the stance taken by Third World States. Thus, for example, Article 1.4 
and Article 44.3 which confer protection on soldiers involved in wars of national 
liberation are regarded as influenced by Third World views. There is speculation4 
that these articles may have been motivated by partiality towards the Palestine 
Liberation Organization in the conflict of the Middle East crisis and the African 
National Congress in the context of South Africa. These may be narrow 
considerations. A broader perspective may be that such attitudes on the part of 
the Third World will outlast these specific crises as they seem well entrenched in 
the religious and historical traditions of the people. 

3.  Absence of a distinction between civil wars and international wars 
The Norwegian delegation argued in the course of the diplomatic conferences 

that no distinction should be made between civil wars and international wars. 
From a humanitarian point of view, this is perfectly logical, for if the easing of 
human suffering be the objective of international humanitarian law, it matters 
little what the legal characterization of the conflict is. It is significant that most of 
the traditional rules in Asia were not worked out in the context of the 
international wars. The battle of Kurukshekra described in the Mahabaratha was 
a battle between the members of the same family. Newly independent States are 
more concerned about sovereignty and domestic jurisdiction. They would resent 
most of all any external interference, even of a humanitarian kind, in their 
internal affairs. Yet, these States are the ones in which civil wars are most likely 
to occur. They have been carved up without regard to their ethnic and religious 
composition and civil strife often results due to historical animosities between 
races now forced to live together. From a humanitarian point of view the 
stressing of an absence of a distinction between the civil war situation and 
international wars may be useful. Traditional principles may be used to support 
such a view. However, it is unlikely that these measures will succeed. 

4. Sanctions 
Lauterpacht's famous assertion that if international law stands at the vanishing 
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point of law, the laws of war stand at the vanishing point of international law, 
was made in view of the total absence of any sanctions in international law on 
war. But the existence of strong humanitarian principles in religious traditions of 
Asia indicate that, in Asia at any rate, such sanctions are not altogether lacking. 
Ibrahim makes this point tellingly:2' 

"One significant difference between the rules of international law and the 
Islamic law relating to war is that while rules of international law are based 
on conventions and agreements which have no legal sanction, the rules 
which are to be found in Islamic law are in the nature of law, because they 
are the injunctions of God and His Prophet, which are followed by the 
Muslims in all circumstances, irrespective of the behaviour of the enemy". 

In a situation where religious sanctions for humanitarian principles exist, there 
is a greater likelihood for conformity with the principles. The future evolution of 
humanitarian law must take this into account and exploit the existence of such 
sanctions so that humanitarian principles will become more meaningful. Roling 
suggested mobilisation of shame as a sanction against breaches of humanitarian 
law. Such a mobilisation is easier to accomplish in societies where humanitarian 
principles have the force of religious or traditional rules. 

5.  Use in dissemination 
Dissemination of the Geneva Conventions and the Protocols is a task imposed 

upon all signatory States of the Conventions and the Protocols. That task is easier 
to accomplish in the Asian region if the principles can be related to the traditional 
rules. It is more meaningful for an Asian to be told that the principles of 
humanitarian law were similar to those his ancestors had fashioned than to be 
told that they must be accepted because they were agreed upon in some distant 
European city. Quite apart from this, there is a certain unity in the South East 
Asian region which must be taken into account for purposes of dissemination. 
The uniformity of the cultural experiences of the region is an asset that must be 
utilised. An example is provided by the story of the Ramayana: moral precepts 
relating to warfare have been worked into it. It is a story which has influenced the 
dance forms of Thailand and Cambodia, the puppet theatre of Indonesia and the 
fables of Sri Lanka and Burma. The possibilities for introducing modern 
principles of international humanitarian law through these traditional media and 
making them acceptable to Asian people are immense. 

Conclusion 

The four papers indicate the need for further study of the traditions of the people 
of the different regions relating to warfare. Hitherto, humanitarian lawyers have 
spoken of the law of Geneva, the law of The Hague and the law of New York and 
ignored, perhaps because they lacked the competence to understand them, the 
traditions of vast portions of humanity. Yet, these traditions are relevant. Their 
relevance was so tellingly demonstrated by Professor Adachi. Their corruption 
can lead to much suffering. Their use by humanitarian lawyers will greatly 
enhance the progress of the law in this field. 
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