
VIII International Economic Law 

International trade law. Australian participation in developments. 
For reviews of developments in international trade law projects during the 

years 1980 to 1983, see the papers prepared by the Attorney-General's 
Department for the Eighth, Ninth and Tenth International Trade Law Seminars 
held in Canberra in 1981, 1982 and 1983 respectively and published in Papers 
and Summary of Discussions for each of the Seminars: Australian Government 
Publishing Service, Canberra. 

International trade law. UNCITRAL. Reports. 
For Australia's comments on the annual reports of the United Nations 

Commission for International Trade Law (UNCITRAL), see the reports of the 
statements of Australia's representative (Dr De Stoop) to the Sixth Committee of 
the United Nations General Assembly for 198 1 (AlC.6136lSR.5, 9-10), 1982 (A/ 
C.6137lSR.6, 14-16), and 1983 (AlC.6138lSR.4, 7-8). 

Trade and commodities agreements. Statements on signature and 
ratification. 

For announcements by Ministers on the conclusion of trade and related 
agreements, see the following: signature of the Agreement establishing the 
Common Fund for Commodities (Comm Rec 1981, 496-497); signature of 
Protocol to 1973 Trade Agreement with China (Comm Rec 1981, 1216); 
signature of tuna longline fishing agreement with Japan (Comm Rec 1981, 
1424); signature of Trade Agreement with Kuwait (Comm Rec 1982, 447); 
Closer Economic Relations Agreement with New Zealand (HR Deb 1982, Vol. 
130, 2966-2968). 

International financial agreements. Double Taxation Agreements. 
For announcements by Ministers of the signature or entry into force of Double 

Taxation Agreements (see Appendix I passim), see the following: Agreement 
with Singapore (Comm Rec 1981, 279-280); Agreement with Republic of Korea 
(Comm Rec 1982, 924-925); Convention with the United States (Comm Rec 
1982, 1034- 1035); Convention with Italy (Comm Rec 1982, 1833- 1834); entry 
into force of Convention with the United States (Comm Rec 1983, 1938); and 
Agreement with India (Comm Rec 1983, 22 16-22 17). 

For second reading speeches to Bills to amend the Income Tax (International 
Agreements) Act 1953 to give effect to the obligations of new double taxation 
agreements, see HR Deb 1983, Vol 121, -26 March 1981, 1003-1005 
(agreements with Malaysia and Sweden); HR Deb 1982, Vol 129, 16 September 
1982, 1553-1554 (agreements with Korea and Norway); and HR Deb 1983, Vol 
132, 15 September 1983, 863-865 (agreements with Ireland, Italy, Republic of 
Korea, Norway, United States and India). 

International development assistance. Appropriations for contributions. 
For second reading speeches to Bills seeking Parliament's authority for 

financial contributions to the International Development Association, the 
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International Monetary Fund, and the Asian Development Bank, see HR Deb 
1983, Vol 132, 7 September 1983, 453-457. 

International development assistance. Australian objectives. 
On 1 November 1983 the Minister for Foreign Affairs provided the following 

written answer to a question (HR Deb 1983, Vol 133, 2151-2152): 
The Government endorses the United Nations target of providing 0.7 per 

cent of GNP as ODA. While it will endeavour to meet the target as quickly 
as possible, the Government must take into account not only the needs of 
developing countries, but also Australia's own economic circumstances and 
capacity to assist. 

Apart from budgetary support assistance given to Papua New Guinea, no 
untied grants are given to developing countries through Australia's aid 
program. PNG is the only country to which we provide direct financial 
assistance, reflecting the special relationship between the two countries. 
Bilateral aid directed to other recipients is provided predominantly in the 
form of goods and services obtained in Australia. 

On 29 November 1983 Mr Hayden wrote in answer to a question (HR Deb 
1983, Vol 134, 2967): 

The United Nations Conference on Least Developed Countries adopted 
by consensus a resolution entitled "The Substantial New Program of Action 
for the 1980's for the Least Developed Countries" which stated that "most 
donors of official development assistance (ODA) will devote in the coming 
years 0.15 per cent of their gross national product to the least developed 
countries (LDCs). Others will double their ODA to the LDCs in the same 
period. Taken together, these efforts are likely to achieve, by 1985, a 
doubling of official development assistance to the LDCs, compared to the 
transfers to them during the last five years. 

Australia supported the consensus resolution. The Australian delegation 
said that "Australia intends to maintain the flow of its development 
resources within the context of its regional priorities and was concerned to 
direct its development assistance to those believed to have the greatest need. 
This has already resulted in more than a doubling of our assistance to LDCs 
over the period 1978-81 ". 

International financial arrangements. Convention for the Suppression of 
Counterfeiting Currency. Australian legislation. 

On 11 June 1981 the Minister for Veterans' Affairs, Senator Messner, 
introduced the Crimes (Currency) Bill 1981 into the Senate and explained the 
purpose of the Bill as follows (Sen Deb 1981, Vol 90, 3076-3077): 

This Bill will update and revise all existing Australian law relating to the 
counterfeiting of currency - both domestic and foreign - and Common- 
wealth and foreign Government bonds and other forms of securities. It will 
also create offences in relation to reproduction of Australian paper money 
and prescribed securities. This legislation, when in operation, will also 
enable Australia to accede to the International Convention for the 
Suppression of Counterfeiting Currency, which was opened for signature at 
Geneva on 20 April 1929. 

The International Convention was made under the auspices of the Council 
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of the League of Nations at Geneva in 1929. By a resolution of the United 
Nations General Assembly in November 1963 any member of that body 
may accede to the Convention. In all some 70 countries, including the United 
Kingdom, the United States, the Union of Soviet Socialist Republics, 
France, West Germany and Switzerland are now bound by the Convention. 
Australia has been unable to accede to the Convention because of hitherto 
inadequate legislation which has not enabled Australia to reciprocate the 
protection afforded to Australian currency by a large number of member 
countries of the United Nations. 

The Convention seeks to ensure the prevention and punishment of 
offences relating to the counterfeiting of currency wherever those offences 
may be committed. The Convention is aimed particularly at counterfeiting 
operations involving more than one country; suppression of operations of 
this nature could, in the absence of international agreement, be hindered by 
national boundaries. Under the Convention, each state party undertakes to 
provide appropriate protection against the counterfeiting of domestic and 
foreign currency. Before becoming a party to the Convention, each party 
must ensure that its legislation and its administrative organisation conform 
with the rules of the Convention. 

There are significant inadequacies in present Commonwealth and State 
law dealing with counterfeiting of currencies, both Australian and foreign. 
It would not be appropriate to describe these inadequacies in detail but, by 
way of example, I refer to Part IV of the Crimes Act 1914 dealing with 
counterfeiting of coins. The prohibition on counterfeiting of current coins is 
limited to coins that have been coined in a mint in any part of the Queen's 
dominions or that are lawfully current in any part of the Queen's dominions. 
These provisions would obviously not fulfil the obligations arising under the 
Convention. 

National legislation concerning the counterfeiting of government 
securities was urged in a resolution passed in 1969 in Mexico City at the 5th 
Conference of the International Criminal Police Organization - Interpol. 
The Government sees merit in this recommendation and accordingly 
counterfeiting of both foreign and domestic government bonds and other 
securities, while not covered by the Convention, are dealt with in the 
present Bill. Australian experience has disclosed weaknesses in the laws 
relating to the reproduction of coins of numismatic interest - for example 
- in relation to the reproduction of the Spanish coins known as "Holey 
Dollars" - and we consider that the opportunity should be taken to deal 
with these problems in the legislation now introduced. 

Mr President, there can be few more important objects of legislation than 
protection of the currency of the nation. This is the primary purpose of the 
present Bill. Until now, law enforcement bodies dealing with currency 
frauds have had to apply piecemeal pieces of legislation, both Common- 
wealth and State; these have not given full satisfactory protection to 
Australian currency and often no protection at all to the currencies of other 
nations. Adequate protection will now be provided by one comprehensive 
piece of legislation . . . 

The Bill was assented to on 17 September 1981 as the Crimes (Currency) Act 
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1981 (Act No. 122 of 1981), and was amended by Act No. 193 of 1985. It had 
not been proclaimed to commence by 31 December 1985. 

International economic law. Export of natural resources. Uranium. Nuclear 
safeguards agreements. 

For statements by Ministers upon the signing or conclusion of nuclear 
safeguards agreements, see the following: Agreement with France on Nuclear 
Transfers (Comm Rec 1981, 11); Agreement with Canada concerning the 
Peaceful Uses of Nuclear Energy (Comm Rec 1981, 250); Nuclear Safeguards 
Agreement with Sweden (Comm Rec 1981, 276); entry into force of the 
Agreement with France (Comm Rec 1981, 1160, see also the written answers in 
HR Deb 1981, Vol 125, 2346-2347); and Agreement with the European Atomic 
Energy Community (HR Deb 1981, Vol 125, 2583-2585). See also, for the 1978 
Agreement with the Philippines, Sen Deb 1982, Vol97, 3040, and for the 1982 
nuclear safeguards agreement with Japan, Comm Rec 1982, 216, 11 10, and HR 
Deb, Vol 126, 880-882. 

In presenting the texts of the agreement with France, Canada and Sweden to 
Parliament on 26 March 1981, the Minister for Foreign Affairs, Mr Street, said 
in part (HR Deb 1981, Vol 121, 983): 

The agreements I have presented are further important steps in the 
establishment of a network of bilateral nuclear safeguards agreements 
between Australia and our ~otential  uranium customers. i n  accordance with 
Australia's nuclear safeguaids policy announced to parliament by the Prime 
Minister (Mr Malcolm Fraser) on 24 May 1977. The Government is now 
well on the way to completing this network. The purpose of the agreements 
is to ensure that when Australia supplies uranium for peaceful purposes it 
will not be diverted to non-peaceful or explosive uses. To this end and in 
accordance with our policy, Australia's bilateral nuclear safeguards 
agreements incorporate stringent safeguards and controls on the use of the 
uranium we may supply to other countries for peaceful purposes. These 
safeguards and controls remain in place over all Australian origin nuclear 
material so long as the material remains relevant from the point of view of 
safeguards as determined by the IAEA; that is, until there is no further 
possibility of its being useful for the purposes of nuclear weapons 
manufacture. These agreements, as with the other bilateral nuclear 
safeguards agreements concluded by Australia since the introduction of our 
comprehensive nuclear safeguards policy, incorporate all the requirements 
of that policy. They provide for the prohibition of explosive or military use, 
the application of IAEA safeguards, fallback safeguards in the event that 
IAEA safeguards cease to apply, prior consent rights over reprocessing, 
high enrichment and transfers to third countries, as well as internationally 
recognized levels of physical protection. The agreements provide for 
administrative arrangements to ensure implementation of their provisions 
and the tracking of Australian supplied material throughout the fuel cycles 
of customer countries. These detailed procedures enable us to verify that 
there is no diversion of Australian supplied material to non-peaceful 
purposes. 
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International economic law. Export of natural resources. Uranium. Treaty 
on the Non-Proliferation of Nuclear Weapons. Article IV. 

On 8 September 1983, in the course of a speech on Australia's international 
relations, the Minister for Foreign Affairs, Mr Hayden, said (HR Deb 1983, Vol 
132, 3541): 

The other aspect of the Treaty on the Non-Proliferation of Nuclear 
Weapons which the Prime Minister mentioned concerns Article IV. In 
response to a challenge by the Leader of the Opposition, I interjected that I 
am a uranium miner, an exporter, according to the principles of our policy, 
which we apply. The reason, very simply, is that Article IV imposes upon 
us certain obligations. Article IV of the treaty requires that: 

All the parties - it was a Labor Government that ratified their treaty 
- undertake to facilitate, and have the right to participate in, the 
fullest possible exchange of equipment, materials and scientific and 
technoloeical information . . . " 

And so on. In the case of materials such as processed uranium U308 I 
find it necessary to have the most effective safeguards in place but at the 
same time to make sure that we fulfil our obligations under that treaty. If we 
do not, we make a damaging and dangerous contribution to those forces 
which are at work today internationally to destroy the central feature which 
holds together the whole array of nuclear arms control and disarmament 
treaties at that international level. 

International economic law. Export of natural resources. Sand from Fraser 
Island. Sovereignty over natural resources. Dillingham case. 

On 20 August 1982 Mr Noel Campbell of the Treaties Section of the 
Department of Foreign Affairs gave evidence before the Parliamentary Joint 
Committee on Foreign Affairs and Defence on its inquiry into Australia's 
relations with the United States. He was asked about the Fraser Island case, and 
replied as follows (Official Hansard Report, 582-583): 

Mr Campbell - The Fraser Island case, or the Dillingham case as it is 
probably better known, has been going on for some years. The position is 
that it is not resolved as yet. As you know, it has been the subject of 
consultations between ourselves and United States officials and it is 
complicated by the fact that it is a claim brought by a private United States 
company in which the United States has taken a close interest. Our position 
has been a fairly legalistic one in the sense that we have taken the view that 
as a question of law the Australian Government is not liable in any way to 
the Dillingham Corporation because the actions which it took were based on 
the exercise of Australia's sovereign right to protect its environment. As a 
result of the various environmental impact studies which occurred at the 
time, the Dillingham Corporation claimed it was prevented from exploiting 
the sand resource on Fraser Island. The Australian Government recognized 
that Dillingham had made certain expenditures and as a result offered an ex 
gratia payment of $4m. This was refused by the Dillingham Corporation 
and thence the United States Government took an interest on behalf of 
Dillingham to try to see whether the matter could not be resolved. 
Particularly under the previous United States Administration this was 
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discussed on a number of occasions at official levels but again no 
compromise was reached . . . It is possibly fair to say that the new 
Administration has taken a less active role on this question. I think it is more 
inclined to leave it as a matter to be resolved between the Dillingham 
Corporation and the Australian Government. Those were the original two 
participants. Certainly it has an interest in the outcome but it is probably fair 
to say that it is more inclined to leave it to be resolved between the two 
principals. As I say, the current position is that there is no settlement as yet. 

The matter was settled on 15 June 1984 by the making of a $4m ex gratia 
payment to the DM Minerals partners, Murphyores Incorporated Pty Ltd and 
Dillingham Mining Pty Ltd; see the statement of the Deputy Prime Minister and 
Minister for Trade, Mr Bowen, 15 June 1984: Comm Rec 1984, 1079. 

International economic law. Transnational corporations. Australian laws. 
Following are some extracts from "National Legislation and Regulations 

Relating to Transnational Corporations: a technical paper", published by the 
United Nations Centre on Transnational Comorations, United Nations, New 
York, 1983 (STlCTCl35). The section on ~u i t r a l i an  laws covers pages 258 to 
292. 
A. AUSTRALlA 
1 .  Main investment legislation 

Australia has a comprehensive policy towards foreign investments although it 
has no single statute governing such investments. The policy is set down largely 
by way of Ministerial statement based on powers available to the Commonwealth 
Government under the Foreign Takeovers Act, 1975, the Banking (Foreign 
Exchange) Regulations and export controls. 

The Australian Government's policy on foreign investment was first 
announced in 1976. Although some minor amendments have been made to the 
policy, its basic features -and objectives have remained unaltered. These 
objectives and features may be summarized as follows: 

(a) The Australian Government welcomes foreign investment because of the 
contribution it makes to the development of Australia's industries and 
resources; 
(b) In view of these benefits, the Government's policy is to encourage 
foreign investment, provided it is consistent with Australia's national 
interests and meets the needs and aspirations of the Australian community; 
(c) The basic approach is to examine foreign investment proposals including 
takeovers and the establishment of new businesses, on a case-by-case basis 
against economic, social and other criteria to ensure that they are consistent 
with Australia's interests. 
(d) The policy aims to ensure that Australians have opportunities to 
participate in the development of Australia's industries and resources. It is 
an objective of the policy, therefore, to seek Australian participation in new 
investment proposals to the extent appropriate to the particular circumstan- 
ces with specific guidelines for Australian involvement being set down for 
new resource projects; 
(e) The policy is non-discriminatory as to the country of origin of investors 
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and is administered in a flexible and pragmatic manner to avoid unnecessary 
interference in normal commercial processes; 
(f) There are certain areas of the economy (some of which are subject to 
separate legislation) where, because of national interest considerations, the 
Government imposes restrictions on foreign investment. 

Other legislation affecting transnational corporations (although applic- 
able as well to domestic investments) are: 
Banks (Shareholdings) Act, 1972-1973 
Banking Act, 1959-1973, as amended by the Banking Act, 1974 
Broadcasting and Television Act, 1974 
Companies acts of various states and companies ordinance of each territory 
Companies Ordinance, 1962, of the Australian Capital Territory 
Companies (Acquisition of Shares) Act, 1980 
Copyright Act, 1968 
Designs Act, 1906, as amended 
Environment Protection (Alligator Rivers Regions) Act, 1978 
Financial Corporations Act 
Foreign Takeovers Act, 1975, as amended 
Income Tax Act, 1974 
Income Tax Laws Amendment Act (No. 1) 1981 
Income Tax Laws Amendment Act (No. 2) 1981 
Income Tax (Diverted Income) Act, 1981 
Income Tax Assessment Act, 1936- 1974 
Industrial Research and Development Incentives Act, 1976 
Life Insurance Act 
National Companies and Securities Commission Act, 1979 
Patents Act, 1952, as amended 
Petroleum and Minerals Authority Act, 1973 
Prices Justification Act, 1973 
Reserve Bank Act, 1959 
Securities Industry Act, 1980 
Trade Marks Act, 1955, as amended 
Trade Practices Act, October 1, 1974 

Onshore petroleum and mining exploration and development in Australia are 
governed by individual state laws. 

Offshore exploration and exploitation of petroleum resources in Australian 
offshore areas both on the territorial sea-bed and on the outer continental shelf 
are governed by the Petroleum (Submerged Lands) Act, 1967-1969. The 
Commonwealth Government, which has jurisdiction and sovereignty over 
offshore waters and their wealth pursuant to the Seas and Submerged Lands Act, 
has delegated the administration of the Petroleum (Submerged Lands) Act to the 
Designated Authority of each state, who is the State Minister of Mines. 

The Federal Offshore Petroleum Legislation has been duplicated by identical 
legislation in each of the states. 

A proposed Mining Code governing offshore mining operations is pending 
adoption in the Australian Parliament. 

Australia is a member of the Organisation for Economic Co-operation and 
Development (OECD); General Agreement on Tariffs and Trade (GATT); 
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International Monetary Fund (IMF); Conference on International Economic CO- 
operation (CIEC); and the Multilateral Trade Negotiations (MTN). 

As a member of the OECD, Australia had adopted the 1976 OECD 
declaration, revised in 1979, on international investment and multinational 
enterprises. 

The declaration recognizes the important role of multinational enterprises in 
the economic development of countries especially through the investment 
process and the need for co-operation among member countries to improve the 
investment climate and increase the role of the multinational enterprises in 
economic and social progress. 

The declaration established guidelines for observance by multinational 
enterprises of member countries. 

It also deals specifically with such topics as the principle of national treatment 
for both member and non-member countries of the OECD; guidelines for 
international investment incentives and disincentives; consultation procedures; 
general policies for multinational enterprises; guidelines on disclosure of 
information; competition; financing; taxation; employment and industrial 
relations and science and technology. 
2. Screening and monitoring investors 

The Treasurer of the Commonwealth of Australia implements the Govern- 
ment's foreign investment policy with the advice of the Foreign Investment 
Review Board (FIRB), a body established in 1976 to assist the Treasurer in the 
administration of foreign investment policy. The Government (normally the 
Treasurer) makes all the final decisions regarding foreign investment proposals. 

The main functions of the FIRB, which is composed of representatives from 
the public and private sectors, are: 

(a) To examine proposals by foreign interests for investment in Australia 
and make recommendations to the Government on these proposals; 
(b) To advise the Government on foreign investment matters generally; 
(c) To foster an awareness and understanding of the Government's policy in 
the community at large and in the business sector, both in Australia and 
abroad; 
(d) To give guidance, where necessary, to foreign investors on those aspects 
of their proposals that may not be in conformity with Government policy 
and suggest ways by which the proposals might be amended; 
(e) To work towards a high level of Australian equity participation in new 
investment undertakings; 
(f) To maintain liaison with state government authorities; 
(g) To keep in touch with the activities of foreign-controlled businesses 
operating in Australia. 

In carrying out the above tasks, the FIRB is assisted by the Foreign Investment 
Division of the Commonwealth Treasury which acts as its executive. 

The FIRB also consults with other government agencies as the needs and 
circumstances of each case may warrant. Furthermore, it discusses the 
investment proposals with the potential investors and seeks to ensure that the 
same are acted upon speedily and efficiently. All information provided to the 
Board during the course of its assessment of proposals is treated in strictest 
confidence. 
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In the application of its foreign investment policy, the Government looks to 
the continued co-operation of foreign investors. As part of this process of CO- 
operation, and its role in keeping in touch with the activities of foreign 
corporations operating in Australia, the Board also welcomes opportunities to 
discuss with foreign companies their operations and plans for investment in 
Australia. Usually such discussions take place on an informal basis during the 
course of the considerations of particular proposals. In the minerals exploration 
sector, however, companies are expected to advise the FIRB annually of their 
forward exploration programs. 
3. Ownership, control and divestment 

Australian participation occupies a central place in the Government's foreign 
investment policy. The Government considers that Australians should have 
opportunities to participate as fully and effectively as practicable in the 
development of Australia's industries and natural resources. For this reason, one 
of the criteria against which all foreign investment proposals are assessed is the 
extent to which Australian equity participation has been sought and the level of 
Australian management and control which will exist following implementation 
of the proposal. 

Australian participation in foreign investment proposals is sought to the extent 
appropriate to the commercial and other circumstances involved in each case. 
Specific guidelines for Australian participation are, however, set down for new 
natural resource projects. In certain circumstances, proposals to undertake 
investments in the finance, insurance and real estate sectors are also subject to 
special Australian participation requirements. 

There is no law in Australia on divestment of foreign equity capital in favour 
of Australian companies or materials. However, the Government welcomes 
proposals to increase Australian equity participation in existing foreign-owned 
companies. The Government has, therefore, provided a framework and an 
incentive under the naturalization provisions of the foreign investment policy 
companies which are predominantly foreign-owned to increase the level of 
Australian participation in their Australian operations should they wish to do so. 

Companies which enter into this process of naturalization may avail 
themselves of certain benefits. In particular, they can proceed more easily with 
their plans for investment in projects or ventures which are subject to Australian 
participation guidelines. It is, however, entirely for the companies themselves to 
decide whether to participate in the naturalization arrangements. 

4.  Foreign exchange control regulations 
Exchange control in Australia is administered by the Reserve Bank in 

accordance with the Banking (Foreign Exchange) Regulations issued pursuant to 
the Banking Act, 1959, with the trading (commercial) banks acting as its agents 
for the most current transactions. 

Policies relating to exchange controls are formulated by the Government with 
the advice of the Reserve Bank and the Treasury. A general summary of some 
exchange control policies are as follows: 

(a) Outward remittances of a non-capital nature on either resident or non- 
resident account and repatriation of capital by non-residents are usually 
authorized; 
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(b) Authorization is needed prior to entering into contracts with non- 
residents involving capital transactions (borrowings, issue of securities etc.) 
and most current transactions, but not contracts for the purchase of goods; 
(c) All proceeds of exports from Australia must be accounted for in terms of 
the national reserve; 
(d) Non-residents may not, as a general rule, borrow funds or raise capital in 
Australia though there are certain exceptions for trade credit; 
(e) All foreign exchange transactions in Australia must be done through 
banks in Australia at rates of exchange fixed or authorized by the Reserve 
Bank. 

Reserve Bank approval is generally granted for the repatriation of capital by 
non-residents, but no advance commitments are given with respect to the 
provision of foreign currency. Details of the transaction, including written 
agreements between the Australian and foreign enterprises, must be presented to 
the Reserve Bank in securing approval, which is normally readily given as a 
matter of course if exchange control approval of the transaction which originated 
the flow of funds has been obtained. 

Export licences are not required except for goods covered by the Customs 
(Prohibited Exports) Regulations, Customs (Endangered Species) Regulations, 
and regulations administered by the Department of Primary Industry to provide 
quality controls over certain primary products. 

Thus, Regulations 9 and 11 of the Customs (Prohibited Exports) Regulations 
prohibit the export of certain raw materials or semi-processed minerals and 
metals, and of hydrocarbons and nuclear sensitive material unless permission is 
granted by the Minister for Trade and Resources or an authorized person. 

Export controls of minerals are resorted to when necessary to ensure that: 
(a) Fair and reasonable world market prices are achieved; 
(b) Adequate supplies are available for the domestic market; 
(c) The Government's nuclear safeguards and physical protection re- 
quirements on exports are met, consistent with Australia's international 
obligations in relation to uranium and nuclear minerals. 

5. Technology transfer and restrictive business practices 
Australia has no specific statute governing the transfer of technology. 

However, licensing agreements between an Australian firm and a non-resident 
foreign company require the approval of the Reserve Bank. 

On the other hand, licensing agreements between resident Australian firms 
(which include a local subsidiary) are not subject to Reserve Bank regulations. 

As a member of the Organisation for Economic Co-operation and Development 
(OECD), Australia adheres to the OECD guidelines for science and technology 
which states that multinational enterprises should contribute to the development 
of national, scientific and technological capabilities in host countries. 

6. Fiscal incentives and taxation 
The fiscal incentives and taxation arrangements in Australia generally apply 

equally to transnational corporations and other entities operating there. 
7. Export processing zones 

There are no free ports or free zones in Australia. 
8. Disclosure requirements under corporate laws 
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Historically, each State government, the Commonwealth Government in 
relation to the Australian Capital Territory and the Northern Territory 
government, has been responsible for companies legislation within its respective 
geographical area of jurisdiction. However, on 22 December 1978, the Prime 
Minister and the six state Premiers executed a Formal Agreement which provided 
the framework for a co-operative Commonwealth/State scheme for the regulation 
of companies and securities matters. This uniform system of law and 
administration of the corporate area in Australia came into operation in the six 
Australian States and the Australian Capital Territory on 1 July 1982. It should 
be noted that the Northern Territory is not presently part of the scheme, though 
provision has been made for its later participation. Under the scheme, two new 
bodies have been established: the Ministerial Council for Companies and 
Securities and the National Companies and Securities Commission (NCSC). 
Each party to the Formal Agreement is represented in the Ministerial Council by 
the Minister of State who is for the time being responsible for administering the 
law relating to companies and the regulation of the securities industry. The 
Ministerial Council has overall responsibility for the operation of the legislation 
and administration of the scheme. 

The new scheme is administered by the NCSC, which was established under 
the National Companies and Securities Commission Act, 1979. The principal 
Commonwealth Acts which the NCSC administers are the Companies Act, 1981, 
the Companies (Acquisition of Shares) Act, 1980, and the Securities Industries 
Act, 1980. Acts apply in the first instance to the Australian Capital Territory but 
under the terms of the Formal Agreement are then adopted by each of the six 
States, with any necessary local modifications. 

Under this new scheme, a company incorporated in one participating State of 
Territory is required to register all its documents with the local Corporate Affairs 
Office of the State or Territory which is under delegation from the NCSC. It is 
not required, however, to register or lodge documents in any other State or 
Territory, if it wishes to carry on business there. Similarly, an overseas 
corporation that wishes to carry on business in Australia as a foreign company is 
only required to register and lodge documents in one of the participating 
jurisdictions. However, under the new scheme, registration as a foreign company 
must occur prior to establishment of a place of business or the commencement of 
the carrying on of business in the particular jurisdiction. 

The administration of the companies and securities legislation within each 
State and the Australian Capital Territory is, so far as practicable, carried out by 
the relevant registering authority in that State or Territory under delegation from 
the Commission (NCSC). 
9. Investment gliarantees 

The Commonwealth of Australia Constitution of 1 January 1901, as amended 
up to 1 December 1977 provides that "the Parliament shall, subject to this 
Constitution, have power to make laws for the peace, order, and good 
government of the Commonwealth with respect to: . . . The acquisition of 
property on just terms from any State or person for any purpose in respect of 
which the Parliament has power to make laws." 

Notwithstanding the above provision, nationalization, expropriation, or 
seizure of private property is exceptionally rare in Australia. 



Seizure of private property is usually resorted to for public purposes such as 
when the same is needed for public buildings, right-of-way, public utilities, 
government housing schemes, and the like, or when agricultural lands have been 
"reserved" by the Crown for division into family-sized holdings and 
reapportionment under the program for "closer settlement" in rural areas. In any 
such case, the seizure is done pursuant to a relevant legislation and the validity of 
the same is subject to determination by the courts. 

On the issue of compensation, the Federal Constitution does not impose upon 
the States the obligation to pay "just compensation", as it does to the Federal 
Government. The States pay any compensation which they feel public opinion 
will permit, although normally the relevant State laws provide for payment of 
compensation determinable, in the absence of agreement, by the courts, if not 
"on just terms", on specified statutory terms. 

10. Governing law and dispute settlement 
The Arbitration (Foreign Awards and Agreements) Act, 1974, gives effect in 

Australia to the 1958 United Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards. The Act applies to foreign arbitral 
awards made, in pursuance of the arbitration agreement, in a country other than 
Australia, being an arbitration award in relation to which the Convention applies. 
The Act will not, however, have effect in relation to foreign awards made in 
countries which were not parties to the Convention at the time the award was 
made unless the person seeking enforcement is domiciled or ordinarily resident 
in Australia or another Contracting State. 

Under the Act the foreign award is binding for all purposes on the parties to the 
arbitration agreement and may be enforced in a court of a State or Territory of 
Australia as if the award had been made in that State or Territory in accordance 
with its laws. 

A court may refuse to enforce the award if it finds (inter alia) that either the 
subject matter of the difference between the parties to the award is not capable of 
settlement by arbitration under the laws in force in the State or Territory in which 
the court is sitting or, to enforce the award would be contrary to public policy. 

In any proceedings in which enforcement is sought of a foreign award it is 
necessary for the person seeking enforcement to produce to the court either the 
original or duly certified copies of both the award and arbitration agreement. 

Each Australian State and Territory has separate arbitration legislation. In 
most cases that legislation is based upon the Arbitration Act, 1889, of the United 
Kingdom. Queensland in 1973, enacted a new Arbitration Act which 
subsequently follows the Arbitration Act 1950 of the United Kingdom. 

The Arbitration Acts of the States and Territories extend to all forms of 
arbitration other than arbitration of industrial disputes. 

Notwithstanding a number of differences between individual Arbitration Acts, 
the States and Territories (with the exception of Queensland) have adopted a 
common approach in legislation on this topic. Accordingly, the Arbitration Act 
1902, of New South Wales (the Act) may be taken as representative of the 
existing law in those jurisdictions. 

The Act operates primarily in relation to written agreements between parties to 
submit present or future differences to arbitration. Once entered, such 
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agreements are, unless a contrary intention is expressed in the agreement, 
irrevocable except by leave of the court. The Act also makes provision for certain 
powers to be exercised by the arbitrator. 

Unless a contrary intention is expressed in the agreement, the Act 
automatically includes (so far as applicable) a number of provisions into the 
reference to arbitration under the agreement. These provisions deal with the 
following (inter alia): 

Appointment of a single arbitrator 
Appointment and use of an umpire where required 
Method and time limits for making the arbitral award 
Finality of the word 
Procedure relating to witnesses 
Costs of the arbitration 

The Act also allows the court to: 
(a) Stay any legal proceedings brought by a party against the other party to 
the agreement on a matter agreed to be referred to arbitration under the 
agreement; 
(b) Appoint an arbitrator where the parties do not concur in the appointment 
of an arbitrator; 
(c) Remit an award for reconsideration to the arbitrator or umpire; 
(d) Remove an arbitrator, or umpire, for misconduct; 
(e) Enforce the award. 

Pursuant to the Act, the arbitrator or umpire may at any stage in the 
proceedings, and if directed by the courts must, state a case for the opinion of the 
court upon any question of law that has arisen during the arbitration. 

The court will not set aside an award unless an error of law appears on its face; 
the arbitrator has exceeded his jurisdiction; material evidence has been 
fraudulently concealed; the arbitrator was deceived; or the arbitrator was guilty 
of misconduct. 

International economic law. Sanctions and trade embargos. South Africa. 
Iran. Soviet Union. Israel. 

On 12 October 1982 the Minister for Foreign Affairs, Mr Street, provided the 
following written answer (HR Deb 1982, Vol 129, 1911): 

The United Nations General Assembly discourages trade with South 
Africa. By Resolution 361172 of 17 December 1981, which reiterated 
similar earlier resolutions, the General Assembly called for an oil embargo 
and the cessation of "all direct and indirect trade and commercial 
transactions with, as well as loans to and investments in, South Africa". 

There has been no mandatory action by the Security Council to restrict 
trade with South Africa, and the decisions of the General Assembly have 
only recommendatory force. In these circumstances the Australian Govern- 
ment allows normal economic relations with South Africa, but without 
avoidable official assistance. In accordance with this policy, all governmen- 
tal promotion of trade and investment in South Africa has ceased and Trade 
Commissioner activities at the Johannesburg post are limited to providing 
basic market information and assistance to Australian exporters. In 
addition, EFIC investment insurance, export insurance under national 
interest provisions and finance on concessional terms are not available. 
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On 26 May 1981 the Prime Minister, Mr Fraser, provided the following 
written answer (HR Deb 1981, Vol 123, 2586-2587): 

The Australian Government believes that the apartheid policy of the 
South African Government is manifestly unjust, discriminatory and 
exploitive. The Government has made its opposition to apartheid widely 
known in Australia and overseas. The Government hopes that Australian 
firms operating in South Africa will be guided by the Australian 
Government's overall policy on apartheid. 

The question of establishing a code of conduct for Australian firms 
operating in South Africa is being considered further. Officials are currently 
examining the practice of other countries with more extensive commercial 
involvement in South Africa. 

On 21 January 1981 the Acting Minister for Foreign Affairs, Mr MacKellar, 
issued a statement following the release of the hostages taken at the United States 
Embassy in Tehran on 4 November 1979 (Comm Rec 1981, 40). The statement 
said in part: 

The Government looked forward to a full resumption of Australia's 
bilateral relationship with Iran. 

The Acting Minister recalled that on 20 May Australia had announced the 
introduction (together with a number of countries) of an embargo on 
exports, excluding food, medicine and medical supplies, to Iran at the 
request of the United States. He said the Government was now taking steps 
to lift the embargo promptly. 

On 25 April 1981 the Deputy Prime Minister and Minister for Trade and 
Resources, Mr Anthony, issued the following statement (Comm Rec 1981,424): 

The Deputy Prime Minister and Minister for Trade and Resources, the Rt 
Hon. J .  D. Anthony, and the Minister for Foreign Affairs, the Hon. Tony 
Street, announced today that the Government had decided to end its policy 
of restraints on grain sales to the Soviet Union. The Minister said that this 
decision followed advice that the U.S. would discontinue its partial grains 
embargo against the Soviet Union as announced in Washington on 24 April 
1981. 

Under the partial embargo, total Australian exports of all grains to the 
Soviet Union in 1980-81 had been limited to a maximum of 3.9 million 
tonnes. 

The Minister recalled that Australia's policy of restraining sales in 
support of U.S. action was conditional upon the continuation of the policies 
of the U.S. and of other countries participating in support for the U.S. 
embargo. The U.S. decision to discontinue its policy had effectively 
removed the basis of the partial embargo. 

The Government's decision on the partial grains embargo did not 
represent any lessening of the Government's strong opposition to Soviet 
aggression including the invasion of Afghanistan. 

On 23 September 1981 the Minister for Finance provided the following written 
answer (HR Deb 1981, Vol 125, 1728): 

The Prime Minister announced on 13 June 1980 that the Government had 
considered in detail the question of compensation for firms, organisations 
and individuals affected by the actions the Government had taken towards 
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the Soviet Union in Iran. He referred to previous Government statements 
that compensation claims from affected firms, organisations and individuals 
would be considered sympathetically and set out the principles which would 
underlie consideration of claims and the criteria on which examination 
would be undertaken. 

The essential principles underlying consideration of claims are, as the 
Prime Minister announced, those which have been applied in consideration 
of such ex gratia payments by the Government over the last decade or so: 

payments should relate to the necessary financial effects of 
Government policy or actions to the extent that effects are outside the 
control of individuals; 

the policy or actions of the Government should either have adversely 
affected the reasonable, well-founded expectations of persons andlor 
have had disproportionate effects on different sections of the 
community; and 

offers of payment should be restricted to financial consequences 
which are the direct result of Government policy or actions. 

Payments are only to be made in respect of total unrecouped expenditure 
(excluding profits and overheads). 

For details of compensation paid, see the written answer in HR Deb, Vol 125. 
2551. 

On 6 December 1983 the Leader of the Government in the Senate, Senator 
Button, said in answer to a question (Sen Deb 1983, Vol 101, 3281-3282): 

The Australian Government has never been advised officially of the Arab 
boycott of Israel. The Government is aware, however, of its existence and 
the fact that it has been applied in varying degrees of intensity for some 20 
years. The Australian Government does not endorse the Arab boycott of 
Israel. The Department of Trade has an obligation to ensure, however, that 
Australian exporters are fully informed of the import requirements of 
overseas markets. Indeed, the Department would be failing in its duty if it 
did not inform exporters of the requirements of importing countries 
affecting Australian exporters' access to the markets concerned, irrespective 
of whether those requirements concerned matters such as the boycott. 




