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I. Introduction 

There are a number of reasons for surveying the present rules of international 
law relating to reservations. In the first place, while the International Court has 
on various occasions referred to different aspects of the law of treaties set out in 
the Vienna Convention of 1969 as representing customary international law, this 
can hardly have been so with regard to Articles 19-23 dealing with 
reservations.' It was only in the aftermath of the Reservations case2 that the 
International Law Commission set about redrafting the provisions concerning 
reservations3 to accommodate the more flexible approach to reservations to 
multilateral treaties advanced by the Court in that case.4 

Secondly, it is hardly surprising, given the novelty of the situation facing the 
  om mission,^ that the provisions finally adopted in the Vienna Convention do 
not establish a comprehensive regime. There are gaps, and also issues upon 
which the Convention is open to differing interpretations. Moreover, as there is 
as yet no consistent State practice to cure these uncertainties with identifiable 
customary law, the scope for alternative interpretations remains. 

Thirdly, quite apart from the relative freedom that this situation gives to 
parties in adapting their conduct to what they perceive is permissible under the 
Convention, the Convention itself appears, by virtue of Article 20(4), to leave it 
to the parties individually to determine the important question of whether or not, 
under Article 19(c), a reservation is compatible with the object and purpose of 
the treaty in question.6 

Fourthly, these various interconnecting factors create a distinctly subjective 
element in the reservations regime. This is to a certain extent true of 

* Robert Garran Professor of Law, Faculty of Law, Australian National University, 
Canberra. 

1 Admittedly the tribunal in the Anglo-French Continental Shelf arbitration (1977) 
54 ILR 6 referred to the provisions of the Vienna Convention both as to the 
definition of a reservation in Article 2(l)(d) (at 50) and as to the effects of a 
reservation under Article 21(3) (at 5 1, 52). Though the former may be regarded as 
representing customary law (see p 26 below), the latter the tribunal preferred to 
base on "the principle of mutuality of consent" (at 52). 

2 ICJRep1951,p15. 
3 See p 47 below. 
4 See p 46 below. 
5 See pp 45-47 below. 
6 See p 83 below. 
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international law as a whole in the sense that States have a degree of latitude in 
determining both the content of particular rules and how those should be applied 
to their activities. However, with regard to reservations, this subjectivity is 
emphasised by the Vienna Convention in a number of ways. For instance, the 
reserving State is placed in the advantageous position of being able to determine 
the extent to which particular provisions of a treaty can be applied to it. If a 
reservation is objected to by a reacting State the terms of the provision covered 
by the reservation will not be re-established between the two States. Moreover, 
even if the objection is based upon the reservation's alleged incompatibility with 
the object and purpose of the treaty, unless the issue is subject to objective 
assessment by an independent tribunal, the text of the Vienna Convention 
appears to make the validity of the reservation dependent primarily upon the 
reactions of other parties to the treaty. As long as there is at least one acceptance 
of (which even in this context may mean no more than a non-objection to) the 
reservation, the act of acceptance of the treaty to which the reservation is 
attached will be effective under Article 20(4).~ 

Fifthly, even if such an issue is subject to objective adjudication, the role of 
the adjudicator might have to be performed with some care. Where the treaty to 
which the reservation relates establishes a dispute settlement structure under 
which the challenge to the validity of the reservation is made, there could be no 
doubt of the parties' intention that the issue should be objectively determined 
with legal consequences for all of them. Where the basis of the tribunal's 
jurisdiction lies outside the treaty, no such assumption of the parties' intentions 
could be made. It may be possible to assume, though it is by no means certain, 
that the two particular parties intended to accept that the tribunal's jurisdiction 
should extend to all issues arising out of their treaty relations, including the 
validity of the reservation inter se. It is less clear whether a finding of invalidity 
could be made which would affect the relations between the reserving State and 
other parties, particularly those apparently accepting the reservation. The need 
for caution on the part of a tribunal in such circumstances is illustrated by the 
views recently expressed by the Human Rights Committee "on issues relating to 
reservations made upon ratification or accession to the Covenant [on Civil and 
Political Rights 19661 or the Optional Protocols thereto, or in relation to 
declarations under Article 41 of the  ovena ant".^ The Committee seemed to 
assume that it had the authority to determine the validity of reservations which 
might be incompatible with the object and purpose of the Covenant and that, in 
case of invalidity, the reservation could simply be disregarded, the act of 
accession to the Covenant taking effect without the reser~at ion.~ While these 
conclusions might be sustainable, they do need greater justification than the 
Committee was prepared to offer. 

- 

7 Though in practice this may be to overstate the position, see p 87 below. 
8 General Comment No 24(52), CCPR/C/2 1Rev ]/Add 6 of 2 November 1994, text 

in (1994) 15 HRLJ 464. 
9 Ibid, p 467, para 18. 
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Finally, given that these uncertainties and problems have been given a 
regular airing in the literature,1° it may be that some further justification is 
necessary for yet another survey of the law concerning reservations to treaties. It 
has to be admitted that the rules prescribed in the Vienna Convention, if applied 
too literally, can pose serious practical difficulties for governments in dealing 
with the stream of information provided to them by depositaries regarding 
accessions and reservations to treaties. This information does not concern 
simply treaties to which their States are already parties, but also relates to 
treaties to which they are entitled to become parties.ll It is difficult enough for 
States with adequate resources to keep accurate records of these events and to 
assess satisfactorily what reaction is desirable in their own national interest. For 
the great majority of States these tasks are virtually impossible to perform in a 
way that protects their interests. Yet the rules contained in Articles 19-23 of the 
Vienna Convention are usually interpreted, as they were drafted, with the 
position of States in the former, rather than latter, category in mind. 

This paper is an attempt to approach the interpretation of these provisions on 
the basis of the realities of international life. The Vienna Convention was 
drafted in the heyday of the International Law Commission when its work was 
valued for its primarily legalistic solutions to practical problems. Today the 
approach to international law making is essentially different. Notions of equity 
are called in aid to redress the balance between States in a position of advantage 
in their dealings with those in a situation of disadvantage. From the date of its 
drafting and adoption, one would not expect the Vienna Convention to contain 
the eminently reasonable rule that a State faced by a reservation to a treaty to 
which it is, or is in the process of becoming, a party is only affected by the 
reservation to the extent that it is equitable that it should be so affected. Such a 
provision would be of benefit to all States for reasons that will be explained 
later,12 but there is no reason why, in its absence from the Convention, the 
principle of reasonableness upon which it is based should not be employed in 
interpreting aspects of Articles 19-23 that would otherwise have arbitrary and 
perhaps unsatisfactory consequences for States in reacting to reservations. 

10 Amongst examples that might be cited are the general surveys by Ruda J-M, 
"Reservations to Treaties" (1975-111) 146 Hague Academy of International Law, 
Collected Courses 95; and by Horn F, Reservations and Interpretative 
Declarations to Multilateral Treaties (1988); and articles dealing with specific 
problems such as Mendelson MH, "Reservations to the Constitutions of 
International Organisations" (1971) 45 British Year Book of International Law 
137; McRae DM, "The Legal Effect of Interpretative Declarations" (1978) 49 
British Year Book of International Law 155; or Redgwell C, "Universality or 
Integrity? Some Reflections on Reservations to General Multilateral Treaties" 
(1993) 64 British Year Book of International Law 245; Lijnzaad L, Reservations 
to UN Human Rights Treaties: Rat~fj, and Ruin (1995). 

11 For example, the Genocide Convention 1948 in Article XVII requires the UN 
Secretary-General to notify all UN Members and any non-member State invited to 
sign the Convention by the General Assembly of "signatures, ratifications and 
accessions" including, undoubtedly, reservations, to the Convention. See also 
pp 125-26 below. 

12 See pp 156-57 below. 
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II. Definitional Issues 

The starting point of any survey of the present law is the issue of how to identify 
the subject matter of the discourse. On the face of things, there should be no 
difficulty because the Vienna Convention provides a definition which has been 
accepted as of general application. Nevertheless, this has been employed with 
scant regard for its possible effects and, at a later stage,13 a caveat will be 
entered, if only in the interests of equity, about the consequences of too wide an 
application of the definition. 

At the outset it is necessary to take account of the fact that States have often 
made declarations or statements concerning aspects of a treaty during the time 
they are negotiating or at the time of concluding that treaty. The classification of 
such declarations is not a matter on which international law has developed any 
very clear principles. Generally speaking they may be divided into three 
categories: 

(i) reservations as defined in Article 2(l)(d) of the Vienna Convention 
which are dealt with extensively in that instrument; 

(ii) interpretative statements which may have legal consequences though this 
possibility is not addressed specifically in the Vienna Convention; and 

(iii) understandings or political statements which are devoid of legal effect. 

There is, however, a fourth category, of which a few examples exist, comprising 
proposals, made in conjunction with objections to reservations, which are 
designed to provide an alternative rule to be applied between the objecting and 
reserving States. Although such a proposal would not fall within the definition 
of a reservation in Article 2(l)(d) if made by a State which was already a party 
to a treaty when faced with a reservation from an acceding party, it would do so 
if made by a State on accession to a treaty with regard to a reservation by a State 
that was already a party to that treaty. Hence, it is necessary to include a further 
category: 

(iv) proposals made in rejecting reservations 

although consideration of this classification will be postponed until the other 
three categories have been discussed. 

The selection of the appropriate category in a particular case depends upon 
the intention of the party making the declaration. In this assessment it is 
necessary to take account of all relevant  circumstance^.'^ For example, if a 
treaty prohibits the making of reservations (as with the Law of the Sea 
Convention 1982), unless the contrary could be established, a declaration 

13 See pp 27-28 below. 
14 See the observations of the European Commission of Human Rights in the Belilos 

case (1986) reproduced in (1988) ECHR Ser A, No 132, p 38. 
15 Article 309 provides: "No reservations or exceptions may be made to this 

Convention unless expressly permitted by other articles of this Convention". For 
examples of total prohibitions, see the Convention on the Conservation of the 
Living Resources of the Southeast Atlantic 1969, Article XVII(S), 801 UNTS 101 
at 120; the Convention for the Protection of Producers of Phonograms against 
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made in connection with the treaty would be regarded as neither containing nor 
constituting a reservation. This would comply with the presumption that a State 
would intend to perform an act permitted, rather than one prohibited, by a treaty 
and protect that State from the possibility that the impermissible reservation 
would have the effect of invalidating the entire act of acceptance of the treaty to 
which the declaration was attached.16 

A striking illustration is provided by the approach adopted to the statements 
made in connection with the Kellogg-Briand Pact for the Renunciation of War 
of 1928. At that time, the rule outside the inter-American system was that an act 
ratifying or acceding to a treaty subject to a reservation was ineffective unless 
the reservation was accepted by all other parties.17 Hence, there were occasions 
when declarations, to which acts of ratification were subject, were not treated as 
reservations, in order to avoid disputes as to the validity of the ratification and 
hence of the treaty itself. In this case, there were various statements made by 
Secretary of State Kellogg, in diplomatic correspondence and othenvise,18 and a 
report from the Senate Committee on Foreign Relations setting out that body's 
"understanding of the pact".19 Other statements were made in the course of 
negotiations or in support of the US position.20 Moreover, there was the much 
wider statement by Foreign Secretary Chamberlain on behalf of Great Britain 
claiming that a right of self-defence extended to "certain regions of the world, 
the welfare and integrity of which constitute a special and vital interest for our 
peace and safety".21 A number of States objected, Turkey expressing the 
position that it considered itself "bound by the text of the proposed [pact] 
exclusive of all the documents which have not been submitted as an integral part 
of the pact itself to the collective signatures of the participating states".22 

Unauthorised Duplication of their Phonograms 1971, Article 10, 866 UNTS 67 at 
74; the International Cocoa Agreement 1972, Article 69, 882 UNTS 67 at 99. 

16 It is doubtful whether, or to what extent, an impermissible reservation might have 
this effect on the act of acceptance of a treaty to which it is attached, see p 52 
below. A similar problem arises where the statement relates to a treaty provision to 
which reservations are prohibited: see the French Statement dealing with Article 1 
of the Geneva Convention on the Continental Shelf 1958 to which, by Article 12, 
reservations were not permitted, which was considered by the tribunal in the 
Anglo-French Continental Shelfarbitration (1977) 54 ILR 6 at 3 9 4 0 ,  49. 

17 See pp 45-46 below. 
18 For a summary of their implications, see Woolsey JM, "The Porter and Capper 

Resolutions Against Traffic in Arms" (1 929) 23 American Journal of International 
Law 379 at 380-81. 

19 See Owen M, "Reservations to Multilateral Treaties" (1929) 38 Yale Law Journal 
1086 at 1109-10. 

20 See the response of Briand on behalf of France in a note of 14 July 1928 and the 
various other reactions referred to in Brown PM, "The Interpretation of the 
General Pact for the Renunciation of War" (1929) 23 American Journal of 
International Law 3 74 at 3 76. 

21 See Woolsey, n 18 above, at 381; Brown, n 20 above, at 375-76, a communication 
in which India and New Zealand concurred. 

22 Note of 31 October 1928, quoted in Owen, n 19 above, at 1089; See also the 
responses of Persia and Egypt, referred to idem; and that of the Soviet Government 
of 3 1 August 1928, quoted ibid, at 1 105-06. 
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Despite the various declarations and (perhaps because of the) objections, the 
generally accepted position was that expressed by Secretary of State Kellogg 
that the Pact was not "cumbered with reservations and conditions": there were 
"no collateral reservations made to the treaty as finally agreed upon".23 Hence it 
did not matter as far as the effectiveness of ratifications and therefore of the Pact 
itself were concerned that objections had been voiced to statements made in 
connection with the acceptance of the Pact by a number of States. 

(i) Reservations 
As already mentioned, the Vienna Convention contains a definition of a 
reservation: according to Article 2(l)(d), it is: 

a unilateral statement, however phrased or named, made by a State, when 
signing, ratifying, accepting, approving or acceding to a treaty, whereby it 
purports to exclude or to modify the legal effect of certain provisions of the 
treaty in their application to that State. 

Although the Article is prefaced by the words "for the purposes of the present 
Convention", as most discussions of reservations take as their basis this 
definition, it is difficult to avoid accepting it as representing customary 
international law.24 Its wording does, however, give rise to a number of points 
worth further comment. 

In the first place, while there is nothing to stop States issuing reservations 
jointly (and thus intimating their acceptance of each other's reservation), 
reservations are essentially unilateral acts primarily affecting the relationship of 
the reserving State with the other treaty parties individually. If the substance of 
the arrangement between two or more States Parties to a treaty was directed 
towards altering their treaty rights inter se, it would not constitute a reservation 
but might take effect in accordance with Article 31(2)(b)25 as a matter of 

23 Report of an address delivered on 11 November 1928 in the New York Times of 
the following day, text in Hackworth GH, Digest of International Law, Vol V 
(1943), p 145. 

24 In the Continental Shelfarbitration (1977) 54 ILR 6 at 50, the tribunal referred to 
the fact that "both parties accept [it] as correctly defining a 'reservation"'. See also 
Ruda's comment, n 10 above, at 105 that, notwithstanding "the intention of the 
authors of the Convention" in employing the words "for the purposes of the 
present Convention", the "doctrinal importance" of Article 2(l)(d) was 
"undeniable"; and Lijnzaad's conclusion that this provision "has been received as 
the contemporary definition" of a reservation (n 10 above, p 36). 

25 According to Article 3 l(1) of the Convention, a treaty is to be "interpreted in good 
faith in accordance with the ordinary meaning to be given to the terms of the treaty 
in their context and in the light of its object and purpose". By paragraph 2, the 
context includes (b) "any instrument which was made by one or more parties in 
connection with the conclusion of the treaty and accepted by the other parties as an 
instrument related to the treaty". This is a curious provision because an 
arrangement between States in connection with (the conclusion of) a treaty is 
obviously related to the treaty irrespective of any acceptance by other 
However. the International Law Commission regarded this "acceptance" (without 
indicating how it was likely to be expressed in a-concrete situation) as essential to 
constitute the arrangement part of the context in order to bring it within Article 3 1 
(the general rule of interpretation) rather than to leave it for consideration as a 
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interpretation, or with Article 41 ( I ) ~ ~  of the Vienna Convention as an issue of 
modification. 

The second point to be made is that the reference to the statement "however 
phrased or named" is a recognition of a general principle of law that it is the 
intention behind an act which gives it a particular status and not the 
nomenclature attached to it by the party or parties concerned.27 In particular, by 
virtue of this description of a reservation in the Convention, it is the 
consequences of the statement which are the decisive element. Nevertheless, 
there is a potential for inequity in this aspect of the definition. Under the Vienna 
Convention, the disadvantages of determining that a statement is a reservation 
are (except in case of a declaration which, if a reservation, would be prohibited 
by the treaty) imposed upon the other parties to the treaty. For example, a 
reservation, but not an interpretative or other statement, has the consequence of 
releasing the reserving State from its obligations under the treaty "to the extent 
of the reservation". In addition, if a declaration is a reservation, it is subject to 
the principle of tacit consent expressed for parties to the Convention in Article 
20(5). It would be unfortunate in such circumstances if the words "however 
phrased or named" were given an overriding effect. In exceptional 
circumstances it might be possible for a party to rely upon an estoppel against a 
State which attempts to argue that its statement is a reservation. In addition, 
where there is uncertainty as to whether a declaration is designed "to exclude or 
modify the legal effect" of a treaty, the other parties to the treaty should be 
entitled to rely upon the fact that the statement has been referred to by some title 
suggesting that it is not a reservation, should the declarant State later try to 
impose, by claiming that it is a reservation, qualifications upon its own treaty 
obligations, or, by virtue of the tacit acceptance of that reservation by third 
parties, additional obligations upon those parties. While this is a matter of 
interpretation rather than the application of equitable  principle^,^^ it is in 

supplementary means of interpretation in Article 32, whereby recourse may be had 
to "the preparatory work of the treaty and the circumstances of its conclusion, in 
order to confirm the meaning resulting from the application of which 31, or to 
determine the meaning when the interpretation according to Article 3 1 : 

(a) leaves the meaning ambiguous or obscure; or 
(b) leads to a result which is manifestly absurd or unreasonable. 

26 By Article 41(1): 
Two or more of the parties to a multilateral treaty may conclude an 
agreement to modify the treaty as between themselves alone if: 
(a) the possibility of such a modification is provided for by the treaty; or 
(b) the modification in question is not prohibited by the treaty and, 

(i) does not affect the enjoyment by the other parties of their rights 
under the treaty or the performance of their obligations; 

(ii) does not relate to a provision, derogation from which is 
incompatible with the effective execution of the object and purpose 
of the treaty as a whole. 

27 For the position under Anglo-Australian Law, see Garnac Grain Co Ltd v Faure 
and Fairclougk Ltd 119681 AC 1130 at 1137; Massey v Crown Life Insurance Co 
[I9781 2 All ER 576 at 579-80. 

28 This is in line with the view expressed in Australian Mutual Provident Society v 
Chaplin (1978) 18 ALR 385 at 389, that, in a case of ambiguity, greater weight 
might be given to the terminology employed. 
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keeping with notions of fairness and good faith which underlie the treaty 
relations of 

Thirdly, although a reservation may be advanced at any stage in the 
negotiations, under the Vienna Convention it will only have legal effect as a 
reservation30 if it is issued in conjunction with the act by which the State 
concerned becomes a party to the treaty. While Article 2(l)(d) refers to 
"signing" as well as "ratifying, accepting, approving or acceding to" the treaty, 
it is clear from Article 23(2) that, where the signing is "subject to ratification, 
acceptance or approval, a reservation must be formally confirmed by the 
reserving State when expressing its consent to be bound by the treaty".31 
Although there might be doubts as to whether this rule represented customary 
law at the time of its adoption,32 it is a sensible rule in that it requires that, 
"when definitely committing itself to be bound, the State should leave no doubt 
as to its final standpoint in regard to the re~ervat ion" .~~ 

It is of course open to the parties to a treaty to provide therein for different 
temporal limitations on the making of  reservation^.^^ In addition, the parties are 
the ultimate guardians of a treaty35 and may be prepared to countenance unusual 

29 Thus, according to Article 26 of the Vienna Convention, every treaty in force must 
be performed "in good faith", and, by Article 31(1), a treaty "shall be interpreted 
in good faith". 

30 Although, of course, a statement made at some other time might be relevant as a 
"supplementary means of interpretation" under Article 32, see n 25 above. 

31 In which case, Article 23(2) continues, "the reservation shall be considered as 
having been made on the date of its confirmation". 

32 See Horn, n 10 above, p 41. 
33 Yearbook of the International Law Commission 1966, Vol 11, p 208. 
34 An example is provided by the Convention providing a Uniform Law for Cheques 

193 1, 143 LNTS 355, which allowed reservations as follows by Article 1: those 
notified at the time of ratification or accession limited to "those mentioned in 
Annex I1 of the present convention"; those referred to in Articles 9, 22, 27 and 30 
of Annex I1 could be made "after ratification or accession"; and "in urgent cases" a 
party could "make use of those contained in articles 17 and 28 ... even after 
ratification or accession". 

35 See for a discussion of the role of parties to a treaty as guardians of the treaty 
regime, Greig DW, "Reciprocity, Proportionality, and the Law of Treaties" (1994) 
34 Virginia Journal of International Law 295 at 383-97. This would seem to be 
the correct interpretation of the advice given in a letter of 14 September 1978 with 
regard to the suggestion by France that, instead of denouncing the Convention 
providing a Uniform Law for Cheques 193 1 (see n 34 above) in order to be able to 
make a fresh reservation on reacceding, it could simply submit its reservation for 
approval by the other parties. The view was expressed that there had been a 
precedent in that Switzerland bad made a reservation to the Customs Convention 
on the Temporary Importation of Packagings 1960 more than two years after it had 
ratified the convention, the reservation having been "submitted by the depositary 
to the States concerned and, in the absence of objection, was considered as 
accepted". The letter continued: 

The procedure described above appears to be fully in accord with the general 
principle that the parties to an international agreement may, by unanimous 
decision, amend the provisions of an agreement or take such measures as 
they deem appropriate with respect to the application or interpretation of that 
agreement. 
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procedures to deal with particular problems. Thus, for example, there have been 
occasions on which, instead of a depositary insisting that a State, already a party 
to a treaty, should withdraw in order to be able to make a reservation on 
acceding once more to the treaty, the depositary has accepted a reservation 
subject to no objections being made to it by other treaty parties.36 

The other point to note about the definition is that a distinction has to be 
drawn between reservations which exclude, in whole or in part, the operation of 
a particular treaty obligation or provision (an exclusionary reservation) and 
those which are designed to alter or amend the effect of a provision in relation to 
other parties to the treaty (a modifying reservation). Examples of the first type 
are provided by the reservations made by various countries, principally of 
Eastern ~ u r o p e , ~ ~  to the Genocide Convention 1948, excluding the jurisdiction 
of the International Court as provided for in Article I X . ~ ~  A modifying 
reservation, on the other hand, is one which is designed to qualify or alter the 
meaning, and therefore the application, of a treaty or of any of its provisions 
between the reserving State and other parties. 

The distinction between an interpretative statement and a modifying 
reservation will be dealt with shortly. However, an example of the latter is 
provided by the French declaration with regard to Article 6 of the Geneva 
Convention on the Continental Shelf 1958. In this instrument, the French 
Government stated that it would not accept that any boundary of the Continental 

For text see United Nations Juridical Yearbook 1978, pp 199-200. This is hardly a 
case of amendment of the convention, but it is an illustration of the control 
ultimately vested in the parties to oversee the smooth functioning of the treaty 
regime. 

36 For examples of reservations being accepted out of time, see the notification by 
Zimbabwe under Article 54(2) of the Convention on Road Traffic 1968, 
Multilateral Treaties Deposited with the Secretary-General, Status as at 31 
December 1994, (ST/LEG/SER.E 13), pp 565, 567 n 16; and, with regard to the 
Convention on the Recognition and Enforcement of Foreign Arbitral Awards 
1958, the declarations by Canada, ibid, pp 879, 883 n 9, by Greece of 18 April 
1980, ibid, pp 879, 883 n 11, and by the United Kingdom of 5 May 1980, and 
19 April 1985, ibid, pp 881, 882, 883 n 11. See also the letter to Government in a 
Member State of 19 June 1984 in United Nations Juridical Yearbook 1984, p 183. 

37 For example, see the reservations of Albania, Multilateral Treaties, n 36 above, 
p 84; Algeria, idem; Bulgaria, 78 UNTS 318, withdrawn Multilateral Treaties, 
n 36 above, p 90 n 13; Byelorussian SSR, 190 UNTS 381, withdrawn Multilateral 
Treaties, n 36 above, p 90 n 12; China ibid, p 85; Hungary, 188 UNTS 306 
withdrawn Multilateral Treaties, n 36 above, p 90 n 14; Mongolia, 587 UNTS 
326, withdrawn Multilateral Treaties, n 36 above, p 90 n 15; Poland, ibid, p 85; 
Rwanda, ibid, p 86; Spain, idem; Soviet Union, 190 UNTS 381, withdrawn 
Multilateral Treaties, n 36 above, p 90 n 12; Ukrainian SSR, 201 UNTS 368, 
withdrawn Multilateral Treaties, n 36 above, p 90 n 12; Venezuela, ibid, p 86; 
Vietnam, idem. 

38 Article IX reads: 
Disputes between the Contracting Parties relating to the interpretation, 
application or fulfilment of the present Convention, including those relating 
to the responsibility of a State for genocide or for any of the other acts 
enumerated in Article 111, shall be submitted to the International Court of 
Justice at the request of any of the parties to the dispute. 
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Shelf determined by application of the principle of equidistance "shall be 
invoked against it.. .if it lies in areas where, in the Government's opinion, there 
are 'special circumstances' within the meaning of Article 6, paragraphs I and 2, 
that is to say, the Bay of Biscay, the Bay of Granville, and the sea areas of the 
Straits of Dover and of the North Sea off the French coast".39 The Tribunal in 
the Anglo-French arbitration held that this amounted to a reservation, because it 
clearly was designed to qualify the consequences that would otherwise flow 
from the application of Article 6 between France and other parties to the 
Convention. In the words of the Tribunal, the declaration made "the application 
of that regime dependent on acceptance by the other State of the French 
Republic's designation of the named areas as involving 'special circumstances' 
regardless of the validity or otherwise of that designation under Article 6".40 

(ii) Interpretative statements 
As already mentioned, while the Vienna Convention deals with reservations, it 
makes no mention of interpretative statements. Nevertheless, it appears to have 
been the intention of the International Law Commission that, if such a statement 
had the effect of modifying a treaty, it was covered by the definition of a 
reservation in Article 2(l)(d) and must be treated as such.41 The difficulty is, 
however, to differentiate statements which do have that consequence from those 
which only indicate the preferred interpretation of a treaty provision by the State 
concerned. 

There is support for the proposition that an interpretative statement is a 
reservation if the interpretation specified in the statement is imposed as a 
condition of the acceptance of the treaty by the State issuing the statement. For 
instance, McRae distinguished between a "mere interpretative declaration" 
which occurs "where a state attaches to its instrument of acceptance a statement 
that simply purports to offer an interpretation of the treaty, or part of it"; and a 
"qualified interpretative declaration" which is the situation "where a state makes 
its ratification of or accession to a treaty subject to, or on condition of, a 
particular interpretation of the whole or part of the treaty".42 Two comments can 
be made about this approach. The first relates to terminology: it would have 
been preferable if McRae had used the expression "qualifying interpretative 

39 Text in the Continental Shelfarbitration (1977) 54 ILR 6 at 40. 
40 Ibid, at 50. 
41 This purpose was clear in an earlier draft by Fitzmaurice, Yearbook of the 

International Law Commission 1956, Vol 11, p 110, Article 13, whereby 
reservations were not to include "mere statements as to how the State concerned 
proposes to implement the treaty, or declarations of understanding or 
interpretation, unless these imply a variation of the substantive terms or effect of 
the treaty". It appears to have been Waldock's view that this meaning was implicit 
in the wording of Article 2(l)(d), see VCOR, 1st Sess, p 34, para 29 (6th Mtg 
Cttee of the Whole): the International Law Commission "had taken cognisance of 
the existence of declarations as to interpretation and had accordingly drafted sub- 
paragraph (d) in its present form". 

42 Note 10 above, at 160. This approach was adopted by Switzerland in its arguments 
before the European Court of Human Rights in the Belilos case (1988) ECHR 
Ser A, No 132, pp 2 1-22, see p 32 below. 
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statement" for the latter type as this is what the declaration is trying to achieve, 
the qualifying (or modifying, in the terminology adopted in the present paper) of 
the obligations contained in the treaty. The second, which is of more 
significance, is that the reference to a statement as being a condition of 
acceptance of a treaty, or part of it, without an indication of the consequences 
attaching to fulfilment or non-fulfilment of the condition, is unhelphl as a test. 
For example, the condition could attach to the act of acceptance itself as where a 
State ratifies a treaty on the basis of a condition that clause 5 means X, whereas 
there are good reasons for supposing that it might mean Y. If objection is made 
by other parties, the consequence would be, if the condition applies to the 
ratification, that the ratification would fail. If no objection were made, the 
principles of tacit consent would only operate if the statement could be regarded 
as a reservation within Article 2(l)(d). The mere fact that a ratification is 
conditional does not necessarily mean that the condition needs to be treated as a 
reservation. 

A more helpful version of the condition would be to explain all reservations 
in terms of an acceptance of the provisions of a treaty "but not ..." (an 
exclusionary reservation) or "but not.. .unless.. ." (a modifying reservation). The 
tribunal's decision in the Anglo-French a r b i t r a t i ~ n ~ ~  can be explained along 
these lines. France had made a declaration, appended to its ratification of the 
Geneva Convention on the Continental Shelf 1958, in the terms set out above.44 
Before the tribunal, the United Kingdom, despite having objected to the French 
declaration and having stated, in relation to Article 6, that it was "unable to 
accept the reservations" made by ~ r a n c e , ~ ~  argued that this particular part of the 
declaration was not "a true reservation but an interpretative statement" 
indicating how the French Government regarded Article 6 as applying.46 In 
rejecting this contention the Tribunal explained:47 

The Court thinks it sufficient to say that, although the third reservation doubtless 
has within it elements of interpretation, it also appears to constitute a specific 
condition imposed by the French Republic on its acceptance of the delimitation 
regime provided for in Article 6. This condition, according to its terms, appears 
to go beyond mere interpretation; for it makes the application of that regime 
dependent on acceptance by the other State of the French Republic's designation 
of the named areas as involving "special circumstances" regardless of the 
validity or otherwise of that designation under Article 6. 

In other words, France ratified the Convention, but not with regard to certain 
specified areas, to which Article 6 would have applied unless those areas were 
given the status of special circumstances in the application of that provision. 

This analysis can also be applied to the Belilos case,48 in which the Court 
had to deal with the status of part of the instrument deposited by Switzerland 

43 (1977) 54 ILR 6. 
44 Text at n 39 above. 
45 (1977) 54 ILR 6 at 41. 
46 Ibid, at 49-50. 
47 Ibid, at 50. 
48 (1988) ECHR Ser A, No 132. 
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when ratifying the European Convention on Human Rights and Fundamental 
Freedoms 1950. The part in question was stated in the instrument to be an 
interpretative declaration. The Court's conclusion that it was a "qualified" 
d e ~ l a r a t i o n , ~ ~  having the same effect as a r e s e r v a t i ~ n , ~ ~  was explained as 
follows:jl 

In order to establish the legal character of such a declaration, one must look 
behind the title given to it and seek to determine the substantive content. In the 
present case, it appears that Switzerland meant to remove certain categories of 
proceedings from the ambit of Article 6.1 and to secure itself against an 
interpretation of that Article which it considered to be too broad. 

In this case, Switzerland had ratified the Convention but not all of Article 6(1) 
unless limits were placed upon the operation of that provision in accordance 
with the Swiss declaration. 

Although the outcome in both cases can be justified along these lines, it is 
worth looking at the decisions from the perspective of equitable principles. In 
the first, the French declaration contained a number of statements expressly 
referred to as "reservations", but no wording indicative of whether it was a 
reservation or an interpretative statement was employed in the declaration as it 
related to Article 6 of the Continental Shelf  onv vent ion.^^ As has already been 
mentioned, the United Kingdom, in its response, treated this part of the French 
declaration as amounting to "reservations" which it was "unable to accept".53 In 
the circumstances, there was no basis upon which the United Kingdom could 
complain that it was misled by the text of the French declaration into 
misapprehending its nature and consequences with regard to Article 6. 

The position with regard to the Swiss statements considered by the European 
Court of Human Rights in the Belilos casej4 was altogether different. The Swiss 
Government had ratified the European Convention subject to two "reservations" 
and two "interpretative statements". Later, it had, in announcing that it was 
withdrawing one of the reservations, stated that only one reservation remained. 
The alleged qualification of Switzerland's obligations under Article 6 of the 
Convention was in the form of one of the "statements". By reference to the 
preparatory work which led to the formulation of the Swiss declaration, the 
Court divined that the intention of the Swiss Government had been to qualify its 
obligations under Article 6 of the Convention, so that the statement was in law a 
reservation. 

It did not follow from this determination that the applicant was denied the 
protection which the Convention would otherwise have provided. Article 64 of 
that instrument imposed two requirements, neither of which had been complied 
with. Paragraph 1 proscribed reservations "of a general character", which the 
Court held this to be: its wording did "not make it possible for the scope of the 

49 Ibid, at 21. 
50 Ibid, at 22. 
51 Ibid, at 24. 
52 54 ILR 6 at 40. 
53 Ibid, at 4 1. 
54 (1988) ECHR Ser A, No 132. 
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undertaking by Switzerland to be ascertained exactly", so that it did not have the 
"precision and clarity" required by that paragraph.55 By paragraph 2, any 
reservation made under Article 64 had to contain "a brief statement of the law" 
of the State concerned, that is, the law which was not in accordance with the 
provision of the Convention to which the reservation related. No such 
information had been included in the Swiss d e ~ l a r a t i o n . ~ ~  Hence the purported 
reservation was invalid, and ineffective to limit the applicant's rights under the 
Convention. 

Unless Article 64 can be read as a transliteration of Article 19(c) of the 
Vienna Convention into the European Convention (and this decision suggests 
that it is wider than that), the protection afforded by Article 64 is not available 
under the general law of treaties to safeguard other parties against an 
interpretative statement which is later held to constitute a reservation. The 
conclusion of the European Court of Human Rights that the Swiss statement 
amounted to a reservation is therefore an unsatisfactory precedent as far as 
general international law is concerned. The basis of the decision was a heavy 
emphasis on the subjective intention of the Swiss Government to limit the 
consequences for Swiss law of Article 6 of the  onv vent ion.^^ Where the 
declarant State's intention is clear to the other parties to the treaty, this approach 
is acceptable enough, though in such a situation the intention would no longer 
be entirely subjective. Where, however, the only or principal measurement of 
that intention is the wording of the declaration (as would most likely be the case 
with a general multilateral convention), normal principles of interpretation, 
including notions of good faith, would seem to require that effect should be 
given to that apparent intention, irrespective of the real intention, of the 
declarant State. As the Inter-American Court of Human Rights said, in words 
that are equally applicable to interpreting a declaration in order to determine 
whether it does constitute a r e ~ e r v a t i o n : ~ ~  

without excluding the possibility that supplementary means of interpretation 
might, in exceptional circumstances, be resorted to, the interpretation of 
reservations must be guided by the primacy of the text. A different approach 
would make it extremely difficult for other States parties to understand the 
precise meaning of the reservation. 

55 Ibid, at 26. 
56 See at 27-28. 
57 In the Court's own words (at 23-24): 

the Court recognises that it is necessary to ascertain the original intention of 
those who drafted the declaration. In its view, the documents show that 
Switzerland originally contemplated making a formal reservation but 
subsequently opted for the term "declaration". Although the documents do 
not make the reasons for the change of nomenclature entirely clear, they do 
show that the Federal Council has always been concerned to avoid the 
consequences which a broad view of the right of access to the courts.. . would 
have for the system of public administration and of justice in the cantons and 
consequently to put forward the declaration as qualifying Switzerland's 
consent to be bound by the Convention. 

58 Restrictions to the Death Penalty (Arts 4(2) and 4(4) American Convention on 
Human Rights) case (1984) 23 ILM 320 at 342 (para 64). 
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More particularly, as in the Belilos case, where the State concerned "makes 
reservations and interpretative declarations at the same time, an interpretative 
declaration will only exceptionally be able to be equated with a re~ervat ion".~~ 
There is certainly no need to read the definition of a reservation in 
Article 2(l)(d) of the Vienna Convention, with its reference to "however 
phrased or named", as overriding in all circumstances the normal inference to be 
drawn from the selection of particular terminology. 

There is a theoretical problem with a qualifying interpretative declaration, in 
that, if the interpretation advanced turns out to be correct, it can hardly be in 
reservation as it does not actually modify the provision(s) of the treaty. This 
factor has given rise to the suggestion that, in the reverse situation, where the 
interpretation contained in the declaration is shown to be incorrect, the declarant 
State should be allowed to decide whether "to maintain its divergent 
interpretation", or to "submit to the authoritative interpretation and abandon its 
own dec~arat ion".~~ It is not altogether clear how such a decision might be 
communicated by a declarant State. Does it require more than, if the former 
course is chosen, the State taking no action, thus indicating that it stands by 
what is now revealed as its incorrect interpretation of the treaty? On the other 
hand, if it makes the latter choice presumably it would have to notify the 
depositary of the withdrawal of the "reservation" in accordance with Article 
22(1) of the Vienna   on vent ion?^^ The situation is more of a problem for 
reacting States. If the correct interpretation turns out to be different from that 
put forward by the declarant State, this has the effect of establishing the 
declaration as a reservation. Thus, unless it is withdrawn, the other parties, if 
they had not registered their objections within the 12 month period allowed by 
Article 20(5) from the time of the original formulation of the declaration, will 
already be bound by the interpretation in the declaration in their dealings with 
the declarant State. It is for this reason that the suggestion has been advanced62 
that it is only where the status of the declaration as a reservation is established 
by a contrary authentic interpretation that "the rules on acceptance of 
reservations would [then] be applicable".63 As to how this outcome could be 
achieved, one writer proposed the following analysis: 

The concept of "qualified interpretative declaration" as introduced by McRae 
could be saved by conferring on it a double character. Primarily such a statement 
has the function to inform the other parties how the declaring state wishes to 
interpret a treaty provision. However, it intends to be more than a plain 
interpretation and affirms that in the case some other interpretation is 
authoritatively established as the correct one, that interpretation will not bind the 

59 This was the view of the Commission in the case, see (1986) ECHR Ser A, 
No 132, p 38 at 41, referred to by the Court at 21. 

60 Horn, n 10 above, p 239. 
61 According to Article 22(1): 

Unless the treaty otherwise provides, a reservation may be withdrawn at any 
time and the consent of a State which has accepted the reservation is not 
required for its withdrawal. 

62 Horn, n 10 above, pp 23942. 
63 Lijnzaad, n 10 above, p 63. 
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declarant. The statement contains both a normal interpretative declaration and a 
potential reservation. On the date another interpretation is established as the 
correct one the statement acquires the character of a reservation and the 
reservation rules become applicable. Objections may be made within the period 
of 12 months from the date the correct interpretation has been ascertained. 
Disapprovals of "qualified interpretive declarations" are before this date only 
potential  objection^.^^ 
There is a degree of unreality about this approach for a number of reasons. 

In the first place, as the writer readily admitted, a true determination of the 
meaning of a provision, whether by practice, or agreement, between the other 
parties, or by third party adjudication, '.seldom occurs".65 If there is litigation 
relating to the declaration in question, the decision is likely to settle, in addition 
to the true meaning of the provision(s) to which the declaration relates, the 
status of that statement (that is, whether it is indeed a reservation) and (if it is) 
what consequences flow from this d e t e r m i n a t i ~ n . ~ ~  

Where the interpretation of the provision(s) is established by means which 
do not involve a determination of the status of the declaration in question, the 
possibility of the declarant State "maintaining" its declaration as a reservation 
by no more than refraining from withdrawing the declaration would only seem 
to be available where the instrument's status as a qualifying interpretative 
statement is clear from its wording. However, as Article 20(5) of the Vienna 
Convention is at present perceived, the other parties would have refrained from 
objecting to an interpretation with which they disagreed at their peril. 

The point is made later in this paper67 that, except perhaps in relation to 
Article 20(2), Article 20(5) should not be regarded as a deeming provision as far 
as consent to a reservation is concerned, so that a delay in registering an 
objection to a reservation is not necessarily fatal to the reacting State's position. 
The suggestion is made that the crucial issue is whether it is reasonable and 
equitable for the consent of a party to be considered to have occurred in all the 
circumstances including the belated objection to the reservation in question. The 
fact that the reservation is in the form of an interpretative statement, however 
clearly qualifying in effect, means that its consequences are dependant upon 
whether or not it does represent the correct interpretation of the provision(s) of 
the treaty to which it relates. Even this limited area of uncertainty would seem to 
provide some justification for a "wait and see" policy on the part of reacting 
States, quite apart from other reasons why it might not be reasonable and 
equitable for the 12 month rule to be applied in the particular case. 

64 Horn, n 10 above, p 242, explaining how his own earlier question (ibid, p 240): 
Would not it be more just for the period of 12 months for construing tacit 
acceptance to run from the date of the authoritative judicial decision when 
the declaration has been established as not being the valid interpretation (or 
from the date the confronted states have received knowledge of this 
decision)? 

could be answered affirmatively. 
65 Horn, ibid, p 239. 
66 As occurred in the Belilos case, n 48 above. 
67 See pp 84-86 below. 
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It is more likely that the status of the interpretative statement will not be so 
readily apparent from its wording. This would be an added reason why other 
parties might prefer to delay a formal reaction to the declaration. There would 
be even less reason to apply the 12 month rule in that situation. Moreover, if the 
declarant State does cloud its intentions in such uncertainty, it can hardly claim 
that the lack of, or delay in, reaction is in itself inequitable. 

Where the status of the interpretative statement is unclear, it is difficult to 
see how it could be "maintained" as a reservation by the mere failure to 
withdraw it after a contrary interpretation is established as the correct 
construction of the provision(s) in question. Such inaction could equally well be 
regarded as signifying the declarant State's resignation to the outcome of the 
process of interpretation and to the consequential irrelevancy of an interpretative 
statement asserting a contrary view. 

If maintaining the declaration is to have any significance in cases of 
uncertainty, it would seem necessary that it take a more positive form, one 
writer suggesting that it should involve an expression of the declarant State's 
"intention" that "the potential reservation" should "live on as a r e s e r v a t i ~ n " . ~ ~  
However, a number of objections can be made to such a proposal. Doubts have 
already been expressed as to the acceptability of the subjective intentions of a 
declarant State determining the status of a declaration. In this case the problem 
can be avoided if the expression of intention is in the form of a public assertion 
through the depositary as to the declaration's status. Even so, it is unsatisfactory 
that a later pronouncement by a declarant State as to its (by then) present 
intentions should have the potential, not so much for confirming the status of 
something which might conceivably constitute a reservation, but for in effect 
converting a declaration that might, as a matter of objective construction, be no 
more than a mere interpretative statement, into a reservation. This would seem 
to be tantamount to a power to modify a declaration in the light of subsequent 
events, and this would only be possible, without infringing the Vienna 
Convention, either by the party concerned withdrawing from the treaty and then 
reacceding subject to the clarified declaration, or, in lieu of such action, by the 
other parties to the treaty approving the m ~ d i f i c a t i o n . ~ ~  

Although the possibility of amending the Vienna Convention to allow for 
modification of a reservation is considered later in this paper,70 it is limited to a 
situation where a reservation is likely to be declared invalid for incompatibility 
with the object and purpose of the treaty to which it is attached. There seems to 
be little justification for extending such a power to the present situation. It is the 
lack of clarity in the wording of the original declaration which gives rise to the 
problem where an interpretation contrary to that expressed in the declaration is 
established as the authentic meaning of the provision(s) to which the declaration 
relates. As the State concerned was unwilling to make its intentions clear at the 
outset, there is no reason why it should have the opportunity at a later stage of 

68 Lijnzaad, n 10 above, p  63. 
69 See p p  28-29 below. 
70 See p  157 below. 
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clarifying these intentions to suit its own purposes in the light of subsequent 
events. However, if any amendment is to be made to the Vienna Convention to 
deal with this situation, the preferable course would be to amend the definition 
of a reservation in Article 2(l)(d) so as to exclude, for the purposes of the 
application of Article 20(5), qualifying interpretative statements. This 
possibility is considered later in the paper.71 

If an interpretative statement does not qualify as a reservation, and is not 
therefore regulated by Articles 20-23 of the Vienna Convention, it is not devoid 
of legal effect. In connection with the Convention on the Inter-Governmental 
Maritime Consultative Organisation 1959, a controversy arose with regard to a 
number of declarations made at the time of ratification of the  onv vent ion.^^ 
Although some were disregarded as being statements of policy, Indonesia and 
Sri Lanka subsequently issued statements to the effect that their declarations did 
not constitute reservations but were an "interpretation" of the purposes of the 
Organisation set out in Article l(b) of the   on vent ion.^^ While a political 
declaration might have no legal significance, an interpretative statement is not 
necessarily without legal consequences. Indeed, Indonesia added to the above 
statements its view that it "cannot accept the assumption that this declaration has 
no legal effect with regard to the interpretation of the   on vent ion".^^ The 
problem is to decide exactly what legal significance should be attributed to such 
a statement. 

Because the principle of tacit consent under the Vienna Convention applies 
only to reservations, a party to a treaty is not bound on this basis by any failure 
to object to an interpretative statement at least as far as a multilateral treaty is 
concerned. With regard to the evidentiary value of such statements, two 
situations need to be considered. Where the statement amounts to an admission 
of an interpretation which another party wishes to rely upon, that party may do 
so. This is not necessarily a question of having to satisfy the requirements of an 
estoppel: the statement itself can take effect as an acknowledgment by the 
declarant State of the extent of its obligations under the treaty. Although the 
International Court in the Status of South- West Africa case was speaking about 
statements made subsequent to the making of a treaty, the principle is equally 
applicable to statements made at the time of accepting the obligations of the 
treaty. The Court said:75 

Interpretations placed upon legal instruments by the parties to them, though not 
conclusive as to their meaning, have considerable probative value when they 
contain recognition by a party of its obn  obligations under an instrument. 

Where, on the other hand, the statement places an interpretation upon the treaty 
which is to the declarant's benefit, that State may be able to take advantage of 
the interpretation in two ways: if the circumstances create an estoppel in its 
favour against the other party or parties, or if the statement and other available 

71 See p 152 below. 
72 See n 92 below. 
73 Horn, n 10 above, p 302. 
74 Idem. 
75 ICJ Rep 1950, p 128 at 135-36. 
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evidence establishes that interpretation as the correct meaning of the relevant 
provision. 

As far as the issue of estoppel is concerned, the circumstances would have to 
be such as to give rise to an obligation upon another party or other parties to 
respond to the statement in question. Under a general multilateral treaty, neither 
State practice nor any provision of the Vienna Convention suggests that such an 
obligation exists. It could perhaps arise if there were an exchange of views 
between the declarant and another party in which the latter appeared to accept 
the interpretation of the instrument being advanced by the former. In a restricted 
multilateral treaty, the nexus is closer but that fact by no means establishes a 
duty upon a State faced with an interpretative declaration to deny the 
interpretation being advanced. The position would probably be different with 
regard to a bilateral treaty (or perhaps other treaties with very few parties). In 
such a case, it would be incumbent upon the declarant State to give adequate 
notice of its intention to make such a statement. In the words of one 
commentator with regard to interpretative statements in relation to a bilateral 
treaty, "it is the invariable practice, prior to the making of arrangements for the 
ratification of the treaty ... for the government making the statement or 
declaration to notify the other government thereof in order that the latter may 
have an opportunity to accept, reject, or otherwise express its views with respect 
thereto".76 In these circumstances, the other State would refrain from acting at 
its peril if it failed to present its own view on the matter to which the declaration 
related. 

Even if an interpretative statement and the circumstances in which it was 
made do not give rise to an estoppel, it does not follow that the statement is 
devoid of all legal consequences in favour of the interpretation being advanced. 
While not having the probative value of statements acknowledging the existence 
of an obligation, it is available as one piece of evidence in the interpretation of 
the treaty in accordance with Articles 3 1 and 32 of the Vienna   on vent ion.^^ 

Although the customary principle of tacit consent to reservations, given 
specific form by Article 20(5) of the Vienna Convention, does not apply to 
interpretative statements, it could apply (though not of course in conventional 
form) to the situations mentioned above where the limited number of parties 
might cast an obligation upon the other party or parties to respond to the 
interpretation being advanced by the declarant State. It would be open to a 
reacting State to accept expressly an interpretative statement, and there are a 
number of examples in United States practice of statements being included in 
exchanges of notes or agreed minutes so that the agreement of the parties to the 
contents of the additional material was made clear.78 The consequences of such 
a document and of the consent thus confirmed would depend upon the nature of 
the contents. 

76 Whiteman MM, Digest of International Law, Vol 14 (1 970), pp 188-89. 
77 See n 25 above. 
78 See the Treaty of Commerce and Navigation 1929 between the United States and 

Turkey, Hackworth, n 23 above, p 150; Convention for Arbitration 1908 between 
the United States and Great Britain, ibid, p 151. 
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If the statement has no international legal consequences, being for example 
primarily a statement of policy on the part of the ratifying State, then the 
agreement of the reacting State will not convert it into a legally operative 
qualification to the treaty. This proposition is supported by the decision of the 
Circuit Court of Appeals in Power of Authority of the State of New York v 
Federal Power C o m m i ~ s i o n , ~ ~  in which a majority held that a "reservation" by 
the American Senate consenting to ratification of a treaty with Canada 
Concerning Uses of Waters of the Niagara River 1950 involved matters of 
"purely domestic concern" and so "did not pertain to our relations with other 
nations".80 It was, as the dissenting judge described it, "not truly a reservation, 
but merely a declaration of Senatorial policy which has no binding effect".81 

While it has to be admitted that a non-binding statement does not become an 
international commitment simply because it is "accepted" by the other party or 
parties (there are many examples of ostensible treaty arrangements which are 
said, at least by one side in a dispute as to their effects, to be no more than 
statements of policy), the fact that the statement is accepted by the other party or 
parties to the treaty may well incline a tribunal, unless the contrary intention is 
clear, to interpret it as having a legal, and therefore as being of a binding, 
nature. The dissenting opinion of Bastian J in the Federal Power Commission 
case was mainly concerned with the role of the US Senate, but a factor was his 
view that the way in which the water resources of the river would be developed 
was as much a matter of concern for Canada as for the United States and was 
accordingly "a proper matter for negotiation and contract between 
sovereigns".82 That contract was signified in this case by the fact that the 
reservation was included in the protocol evidencing the exchange of ratifications 
between the two countries.83 

Acceptance of an interpretative statement by all parties (or both in a bilateral 
treaty) would presumably establish that interpretation as the meaning of the 
provision or provisions to which it related. The arrangement thus made would 
take effect either as a matter of interpretation of the treaty under Article 3 1 (2)(a) 
or (3)(a) of the Vienna  onv vent ion,^^ or as an amendment of the treaty, if the 
statement departs from the meaning otherwise attributable to it in accordance 
with Article 31, under Article 39 of the   on vent ion.^^ This deduction requires 

79 247 F 2d 538 (1957). 
80 Ibid, at 543. 
81 Ibid, at 546 per Bastian J. 
82 Ibid, at 552. 
83 Ibid, at 546. 
84 By Article 3 1 (2)(a), the context for the purpose of the interpretation of a treaty in 

accordance with the general rule in Article 3 l ( l )  (for which see n 25 above) shall 
comprise "any agreement relating to the treaty which was made between all the 
parties in connection with the conclusion of the treaty", and, by Article 31(3)(a). 
there shall be taken into account, together with the context, "any subsequent 
agreement between the parties regarding the interpretation of the treaty or the 
application of its provisions". 

85 According to Article 39, a "treaty may be amended by agreement between the 
parties", which presumably means all the parties, though the distinction between 
amendment by all the parties (Article 40) and modification between certain of the 
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some explanation because it is at variance with the normal principle that a 
reservation does not affect the relations of accepting parties inter se. The 
principal distinction is that we are not dealing with the implied consent to, or 
acceptance of, reservations, whether under customary law or in its more specific 
adoption in Article 20(5) of the Vienna Convention, which does not in any case 
apply to interpretative statements that do not fall within the Article 2(l)(d) 
definition of a reservation. We are concerned here, ex hypothesi, with the usual 
scenario where there has been general acceptance of the interpretation put 
forward in the statement. General acceptance would obviously include a 
situation in which all parties had expressed their consent, but it would also 
extend to a situation in which there had been a significant manifestation of 
acceptance of the statement amongst treaty parties in circumstances where the 
absence of protest by the remaining parties would be sufficient to establish their 
acquiescence in the contents of the statement. Unless the dealings between the 
parties suggest otherwise, the likely inference from the positive endorsement of 
such a statement is that it constitutes the adoption by the parties of the statement 
as affecting their relations inter se as well as their individual dealings with the 
declarant State. 

(iii) Political statements and understandings of a non-legal nature 
Whereas reservations and interpretative statements are intended to have legal 
consequences, other declarations made in relation to a treaty may not be 
designed for this purpose. 

Determining the intention of the declarant State may not be an easy task 
when that intention is not spelt out. The various declarations issued in 
conjunction with the Kellogg-Briand Pact 1928 were not regarded as 
r e s e r v a t i ~ n s , ~ ~  but they were nevertheless considered to be of major importance 
"in any tkture divergence of opinions concerning the nature of the obligations 
assessed under the However, it is doubtful whether this should be 
regarded as correct with respect to the statement by British Foreign Secretary 
Chamberlain beyond its acknowledgment of a right of self-defence as an 
exception to the Pact. Its assertion that the welfare and integrity of certain 
regions of the world constituted, for Britain, "a special and vital interest for our 
peace and safety" and that "interference with these regions cannot be suffered 
should be classified as a statement of political intent in line with the 
dispensation granted by Article 2 1 of the Covenant of the League of ~ations." 

The difficulty of classification can be seen with regard to the statement, 
issued by India in 1959 at the time that it ratified the Convention on the Inter- 

parties only (Article 41) breaks down when it is realised that Article 40(4) covers a 
situation where some parties to the original treaty do not become parties to the 
amending treaty. 

86 See pp 25-26 above. 
87 Brown, n 20 above, at 378. 
88 According to Article 21, nothing in the Covenant "shall be deemed to affect the 

validity of international engagements.. .like the Monroe doctrine": see Wright Q, 
"The Interpretation of Multilateral Treaties" (1919) 23 American Journal of 
International Law 94 at 105. 
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Governmental Maritime Consultative Organisation, to the effect that the 
measures it might adopt, or had adopted, for encouraging its national shipping 
industries were consistent with the purposes of the ~ r g a n i s a t i o n . ~ ~  The United 
Nations Secretary-General, as depositary of the Convention, circulated the 
statement, being of the opinion that it constituted a reservation. There was a 
mixed reaction, some States sharing that view, while the United States indicated 
that it did not regard the declaration as a reservation at all.90 The matter was 
discussed in the General Assembly's Sixth ~ o r n m i t t e e , ~ ~  which confirmed an 
Indian admission made at the session that the Indian statement had been "a 
declaration of policy and not a reservation". Subsequently, the Council of the 
Maritime Organisation resolved that the statement was not to have "any legal 
effect in the interpretation" of the  onv vent ion.^^ 

As these events concerned an alleged reservation to an act of acceptance of 
the constitution of an international organisation, the conclusion reached by the 
appropriate organ of the institution in question was undoubtedly determinative. 
Where, under the general law of treaties, there is less of a possibility of a 
concerted reaction by other treaty parties, the status of the potential reservation 
is dependent upon a number of factors. Although the definition of a reservation 
in Article 2(l)(d) of the Vienna Convention appears to preclude any significance 
being attached to how the declaration is "phrased or named", the point has 
already been made that this provision should not be taken too far.93 There is 
certainly no need to consider it as prescriptive with regard to the distinction 
between statements of policy and other forms of declaration. If a State makes a 
deliberate choice of one fonn of terminology, whether at the time of making the 
declaration or by way of subsequent assurance, there are good reasons for giving 
effect to the declaration in accordance with the status thus accorded to it by the 
State concerned when to do otherwise would disadvantage the other parties to 
the treaty. Although estoppel offers a basis for ignoring the effects of a strict 
application of the Vienna Convention d e f i n i t i ~ n , ~ ~  it is not a principle the use of 
which should be encouraged. Its application can give rise to a sense of 

89 For the text of the declaration, see Horn, n 10 above, p 301. 
90 For the course of events, see ibid, pp 268-69. 
91 For the General Assembly's deliberations, see Schachter 0, "The Question of 

Treaty Reservations at the 1959 General Assembly" (1960) 54 American Journal 
of International Law 372. 

92 See Horn, n 10 above, p 301. Identical statements were also made by Cambodia, 
Indonesia, Malaysia and Sri Lanka, which should be regarded as statements of 
policy as expressly asserted in the first two cases by the United Kingdom, Norway 
and Greece, and as subsequently acknowledged by Malaysia itself. However, 
Cambodia responded by claiming that, while the first part of its declaration was 
"of a political nature", the final paragraph constituted a reservation, a view from 
which the United Kingdom and France later dissented. The position of Indonesia 
and Sri Lanka has been considered in the text, p 37 above. See also Power 
Authority ofthe State ofNew York v Federal Power Commission, 247 F (2d) 538 
(1 957), p 39 above. 

93 See p 27 above. 
94 This appears to be McRae's preference, see n 10 above, at 166. 
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dissatisfaction that the decision is based upon a technicality rather than on "real 
law".95 

It is unnecessary as well as unsatisfactory to rely upon estoppel in all but 
exceptional circumstances. In the case of assurances or representations external 
to the treaty, especially if given on a bilateral basis, it might be necessary to 
have recourse to estoppel. Where the representation is claimed to be a reliance 
upon the wording used in the reservation, or the assurance is given in the course 
of diplomatic exchanges that can be regarded as constituting an arrangement or 
understanding between the parties, the answer is to be found as a matter of 
interpretation. Moreover, in reaching a proper assessment of the reserving 
State's intention, too much reliance should not be placed upon evidence of the 
actual intention of the reserving State (unless that was known to the other 
parties). As has already been explained,96 the fact that a specific word has been 
used is not in itself conclusive as to the status of a declaration, but it may well 
provide an indication of the intention behind the making of the declaration, 
which is, in the present context, the intention to make a statement of policy 
rather than of legal significance. In a case where no other intention is signified 
by the circumstances, it would not be in harmony with principles of good faith 
and equity that a statement should be given legal effect vis-2-vis other parties 
when wording has been used that appears to negative an intention to make a 
statement having legal significance. 

(iv) Proposals made in rejecting reservations 
Another possibility which is not addressed in the Vienna Convention is the 
situation where a reacting State gives a qualified or conditional response to a 
reservation. Unless the reaction is similar to a mere interpretative statement, that 
is, similar to a State saying that it accepted the reservation believing it to mean 
X (in which case the response is not really qualified or conditional, as it would 
be if the acceptance of the reservation was only on the ground that it did have 
that meaning), such a response is in effect a counter-reservation or counter-offer 
directed solely to the reserving State. 

A possible example of a qualified reaction of this type can be drawn from 
the Netherlands' response to the reservation by Bahrain to Article 27(3) of the 
Convention on Diplomatic Relations 1961 on its accession to that treaty in 

95 The classic example is the Temple case, ICJ Rep 1962, p 6, the most significant 
feature of which is sometimes presented as the rejection of Thailand's claims on 
the basis of conduct that estopped it from asserting rights in accordance with the 
Boundary Treaty of 1904 between Siam and France, the former colonial power of 
Cambodia, the applicant State. The fault lies partly in the emphasis supplied by 
commentators, but to an extent the emphasis on estoppel and acquiescence was 
present in the Court's judgment. It would have been preferable to have emphasised 
the French presence in the disputed territory, which lasted until the Japanese 
occupation in World War 11, as a basis of title. This was undoubtedly supported by 
various acts of recognition of or acquiescence in the French presence, not least in 
performance of the 1904 Treaty. The case could therefore have been viewed more 
as a boundary or territorial dispute to which traditional criteria were applied than 
as apparently dependent on the technicalities of estoppel. 

96 See p 27 above. 
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November 197 1, whereby it reserved "the right to open the diplomatic bag if 
there are serious grounds for presuming that it contains articles the import or 
export of which is p r ~ h i b i t e d " . ~ ~  The Netherlands, on its accession to the 
Convention in September 1984, objected that the reservation was of no effect 
because it regarded the rule contained in Article 27(3) that the "diplomatic bag 
shall not be opened or detained" as representing customary international law and 
therefore binding upon   ah rain.^* The Netherlands' response went on to say:99 

the Kingdom of the Netherlands is nevertheless prepared to agree to the 
following arrangement on a basis of reciprocity: If the authorities of the 
receiving state have serious grounds for supposing that the diplomatic bag 
contains something which pursuant to article 27, paragraph 4 of the Convention 
may not be sent in the diplomatic bag, they may demand that the bag be opened 
in the presence of the representative of the diplomatic mission of the state 
concerned. If the authorities of the sending state refuse to comply with such a 
request, the diplomatic bag shall be sent back to the place of origin. 

There was in this case an express rejection of the original reservation, but 
even if the rejection is not expressly made, it will be implicit in most counter- 
proposals of this type. The consequences of such a proposal in the context of 
Article 21(3) of the Vienna Convention will be addressed later.loO However, the 
more important issue in the present context is whether the provisions of the 
Convention are applicable to this form of reaction to a reservation on the ground 
that it constitutes a reservation in its own right. 

The most important consequence of this occurring would be that the 
principle of tacit consent contained in Article 20(5) would operate. According to 
that provision, an objection to a reservation appears to be necessary, if a 
reservation is not to be considered as having been accepted, within 12 months 
after the reacting State was notified of the reservation, or when it expressed its 
consent to be bound by the treaty, whichever is later. It is only in the latter 
situation, that is, where the reaction accompanies the act of acceptance of the 
treaty (as was the case with the Netherlands' response to the earlier reservation 
by Bahrain to the Convention on Diplomatic Relations) that the definition in 
Article 2(l)(d) of the Treaties Convention would be satisfied, as a reservation 
must be made at the time of accession to the treaty concerned.lol In other 
respects such a reaction would seem to qualify. It is a unilateral statement. 
Although it may, as in the example of the Netherlands, constitute part of the 
declaration in which the reacting State objected to the reservation of the other 
party, this would not seem to matter as, in Article 2(l)(d), it is not of 
significance how the statement is "phrased. Moreover, it was designed to 
"modify the legal effect of certain provisions of the treaty in their application" 
to the State concerned. 

97 Multilateral Treaties, n 36 above, p 53. 
98 Ibid, p 59. 
99 Idem. For a similar reaction to a somewhat different reservation by Qatar to 

Article 27(3) (ibid, p 55) see ibid, p 59. 
100 See p 153 below. 
101 See p 28 above. 
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Does it follow from this that the State to which the proposal was directed, if 
it fails to object, is subject to the principle of tacit consent in Article 20(5)? 
Given that States invariably do not respond to objections to reservations which 
they have made, and that Bahrain did not in this case, such a possibility would 
be regarded as surprising. The question is whether this interpretation can be 
avoided, whether it is an inadvertent consequence of the way in which Article 
2(l)(d) is drafted, or whether, because of the apparent intention of the parties, 
this is an issue of real concern.lo2 

At the outset it could be said that the reacting State would not have the 
intention of making what is normally understood to constitute a reservation. 
Objectively, however, the fact that it is a form of counter-proposal does not 
necessarily deprive it of the quality of a reservation, because reservations have 
often been referred to in the literature as amounting to counter-offers. Nor does 
it make any difference that it is directed at a single party. As the Vienna 
Convention applies to bilateral as well as to multilateral treaties, the definition 
in Article 2(l)(d) is not excluded for that reason. It is certainly true that 
reservations are usually designed to operate in relation to each other party to a 
multilateral treaty. Nevertheless, it is possible to envisage a situation where a 
reservation to such a treaty is directed exclusively or primarily, by its wording 
or effects, to one party in particular. 

There are two principal arguments that can be employed against the 
classification of this type of response to a reservation as itself constituting a 
reservation. The first is the fact that such responses are more likely to occur at a 
time when the reacting State is already a party to the treaty, so that its statement 
would not satisfy the requirement in the definition in Article 2(l)(d) that the 
statement be made "when signing, ratifying, accepting, approving or acceding 
to" the treaty. Such a proposal would amount instead to a standing offer to the 
reserving State to modify the treaty between the two parties concerned in 
accordance with Article 41(l)(b) of the Vienna  onv vent ion.^^^ For it to have 
this consequence, it would require the assent of the reserving State. A potential 
divergence could therefore arise with the case of a counter-proposal made by a 
State, with respect to an earlier reservation, at the time that State accedes to the 
treaty. If the proposal is classifiable as a reservation by virtue of the definition in 
Article 2(l)(d), it could be argued that the proposal would take effect as against 
the original reserving State which would be considered to have given its 
acceptance to the proposal according to Article 20(5). Such a distinction, based 
upon the time, in relation to the act of accession to the treaty, when the proposal 
was put forward, would defy logic and is a strong reason why a reaction of this 
type should not be categorised as a reservation. 

The second contention is that of the intentions of the parties. Whether a 
statement constitutes a reservation is not solely a matter of applying the 
definition in Article 2(l)(d). It is true that the European Court of Human Rights 

102 See further p I54 below. 
103 For the text see n 26 above. 
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in the Belilos caselo4 placed major significance on the definition as overriding 
the wording employed by the Swiss Government which appeared to describe its 
declaration as an interpretative statement. The Court supported its conclusion at 
least in part by reference to the intentions of the Government deduced from 
parliamentary and other official records. That approach is open to criticism that 
it is too subjective, paying insufficient attention to the objective appearance of 
the declaration from the point of view of other parties. In the present context, it 
is unlikely that the declarant State would subjectively have regarded its counter- 
proposal as a reservation, and almost certain that this perception would have 
been shared by the State to which the proposal was directed. It would be totally 
unacceptable, therefore, to classify such a declaration as a reservation, 
irrespective of when it was made, whether the interpretation is based upon the 
subjective intention of the declarant State or upon some more objective analysis. 

While it might seem surprising to have included counter-proposals of this 
type in a discussion of the definition of reservations, it can be justified on two 
grounds. In the first place, the Vienna Convention makes no reference to such 
phenomena of State practice, yet they do relate to reservations and their 
consequences. Secondly, and more importantly, they do provide an example of a 
unilateral statement which can, if made at the time of accession to a treaty, 
satisfy the definition of a reservation in Article 2(l)(d) of the Vienna 
Convention. The point has already been made in relation to interpretative 
statements that the definition in Article 2(l)(d) should not take precedence over 
the terminology employed by the declarant State and the objective, rather than 
the subjective, perception of the circumstances in which the declaration should 
be assessed. The lesson to be drawn from counter-proposals of the type 
examined in this section is that they would not be classified as reservations even 
if they satisfied the requirements of Article 2(l)(d): the wording used and the 
objective lack of intention to make what amounts in law to a reservation would 
preclude such a possibility. 

Ill. The Permissibility of Reservations 

The development of the present law from the law of reservations as it existed in 
the first part of the present century has been frequently summarised. As the 
object of a State in making a reservation is to alter its obligations with regard to 
other parties, the traditional view, founded on a strict application of the 
principle of consent as the basis of all international obligations, was to regard 
reservations as ineffective unless they were accepted or acquiesced in by all the 
other parties. In the case of a bilateral treaty or other treaty with only a few 
parties, no real difficulty arose in deciding whether a reservation had been 
accepted by the other parties (in any case, of course, reservations in such treaties 
are a comparatively rare occurrence).lo5 But, with the increase in the number of 
multilateral treaties, the texts of which were adopted by majority votes at 

104 (1988) ECHR Ser A, No 132, pp 3 1-32 above. 
105 Though a number of examples are given in Hackworth, n 23 above, pp 113-30; 

and Whiteman, n 76 above, pp 15948 .  
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international conferences, reservations became more frequent. Nevertheless, the 
practice of the League of Nations, and later of the Secretary-General of the 
United Nations, at least until 1950, was based upon the traditional view of the 
law which had been endorsed by a Sub-committee of the League's Codification 
Committee in 1927. According to the Sub-Committee's ~ e p o r t , l O ~  for a 
reservation to be effective it was "essential" that it should be "accepted by all 
contracting parties, as would have been the case if it had been put forward in the 
course of the negotiations": if it was not accepted, "the reservation, like the 
signature to which it is attached, is null and void.lo7 

The possible significance of some reservations created a danger that 
objections would be made to them with the result that the reserving State would 
be excluded from the treaty. Matters came to a head with the Genocide 
Convention, drawn up under the auspices of the United Nations General 
Assembly, when a number of States made reservationslOs which were objected 
to. The effects of the reservations were submitted, in the form of a series of 
questions, to the International Court of Justice for an advisory opinion.lo9 
Question I was whether the reserving State could be regarded as being a party to 
the Convention if the reservation was objected to by one or more of the other 
parties to the Convention. The Court stated the basis and content of the 
traditional rule,l1° but then suggested that the nature of the Genocide 
Convention, which envisaged a "wide degree of participation" by States, 
necessitated a more flexible approach. l l l However, one of the most important 
reasons for adopting a more flexible approach was stated in such a way as to 
make it applicable to most types of general multilateral treaty. The Court 
pointed out that, although the Genocide Convention had finally been approved 
unanimously, it was in fact the product of a series of majority votes. The 

106 A text of the Report appears in McNair AD, The Law of Treaties (1 96 l ) ,  pp 173-76. 
107 Ibid, p 176. 
108 At the time of signing the Convention, a number of East European States issued 

statements to the effect that they did not consider as binding Article IX whereby 
any party to a dispute concerning the interpretation, application and 
implementation of the Convention could activate the jurisdiction of the 
International Court by an individual request to the Court: see n 38 above. It was 
the objections to the reservations attached to the act of ratification by the 
Philippines, Multilateral Treaties n 36 above, p 85, and of accession by Bulgaria, 
n 37 above, which raised the issue of whether the acts in question were valid in 
order to count towards the number of adherences needed to bring the Convention 
into force in accordance with Article XIII: see Whiteman, n 76 above, p 144. 

109 Reservations case, ICJ Rep 195 1. p 15. 
110 The Court referred to it (at 21) as based on "the notion of the integrity of the 

convention". 
11 1 Idem. As an example of a more flexible approach the Court had been referred to 

the fact that 
there existed among the American States, members both of the United 
Nations and of the Organisation of American States, a different practice 
which goes so far as to permit a reserving State to become a party 
irrespective of the nature of the reservations or of the objections raised by 
other contracting States. 

(at 25): for details see Whiteman, n 76 above, pp 141-44. 
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majority principle, "while facilitating the conclusion of multilateral conventions, 
may also make it necessary for certain States to make reservations". But the 
Court justified this need by reference to the practice of States in "recent years" 
of appending a "great number of reservations" to multilateral  convention^.^^^ 

This tendency of the Court to start by referring to the particular 
circumstances of the Genocide Convention and then to State its conclusions on 
the law in more general terms appears throughout its judgment. The result was 
inevitable: the conclusions became statements of rules of international law 
applicable to multilateral conventions in general. However, the more ready 
acceptance of reservations did not promote clarity in the law and the resulting 
uncertainty can be seen in the work of the International Law Commission. The 
Commission eventually modified its stated preference for the traditional view in 
1953, although, in its Report of that year, the Commission did not feel justified 
in drafting a precise alternative.l13 

Nevertheless, it was not until 1962 that the Commission incorporated the 
principles expressed in the Reservations case into its Draft ~ r t i c 1 e s . l ~ ~  
However, even by its final Report of 1966, there was still a lack of agreement 
amongst States on a number of matters which is also reflected in the Vienna 
Convention. The reservations regime in the Convention may be divided into a 
number of segments, but this survey will concentrate upon the issues of 
permissibility and of opposability. The former category of matters relating to 
reservations is largely self-explanatory. Although the Reservations case 
heralded a move towards the greater acceptability of reservations, it was explicit 
or implicit in the Court's opinion that a shift to a more flexible approach was 
still not appropriate in relation to treaties of a contractual nature; if the 
reservation infringed a provision of the treaty prohibiting the making of 
reservations at all, or of reservations of that particular type; or where the 
reservation was incompatible with the object and purpose of the treaty. The 
guidance thus provided by the Court was not expressed with any precision, but 

112 ICJ Rep 1951, p 15 at 22. 
113 Yearbook ofthe International Law Commission 1953, Vol 11, pp 124-36. 
114 Even as late as 1956 the Report by Fitzmaurice had maintained the substance of 

the traditional rule, Draft Article 39(3) providing (Yearbook of the International 
Law Commission 1956, Vol 11, p 1 15): 

If a reservation meets with objection, and if the objection is maintained 
notwithstanding any explanations or assurances given by the reserving State, 
the latter cannot become, or rank as, a party to the treaty unless the 
reservation is withdrawn. 

In Waldock's Report of 1962, the more flexible approach was adopted, Draft 
Article 18(1) stipulating that a reservation "shall only be effective against a State 
which has given, or is presumed to have given, its consent thereto" and Draft 
Article 18(4)(b)(ii) that the "consent, express or implied, of any other State which 
is a party ... to a multilateral treaty shall suffice, as between that State and the 
reserving State, to establish the admissibility of a reservation not specifically 
authorised by the treaty, and shall at once constitute the reserving State a party to 
the treaty with respect to that State" (Yearbook of the International Law 
Commission 1962, Vol 11, p 61). For comments thereon, see ibid, pp 62-65, 66- 
68. 
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the Vienna Convention attempted to give effect to these principles in Articles 19 
and 20(2). With regard to the question of opposability, a matter not dealt with 
by the Court, the Convention covered what were regarded as the relevant issues 
in the remainder of Article 20 and in Article 21. One major difficulty, which the 
Court referred to in oblique and somewhat obscure terms and which is still left 
in a state of uncertainty by the Convention, is the relationship between 
permissibility and opposability. It is at least arguable that the rules relating to 
the former in Article 19 have not been insulated from the rules relating to the 
latter in Article 20 with the result that, in some situations, at any rate, a 
reservation can be validated by its subsequent acceptance by some other treaty 
parties. 

The ensuing discussion will follow the path indicated, though with no great 
clarity, by the Court in the Reservations case. Section III(i) of this paper will 
deal with situations where the contractual nature of the treaty suggests that 
reservations are not to be allowed or, if they are, that they are dependent upon 
acceptance by the other party or parties to the treaty. Section III(ii) concerns the 
situation where the treaty itself prohibits reservations, either altogether or of 
certain types. Finally, situations where it is alleged that the particular reservation 
undermines the object and purpose of the treaty to which it relates will be 
examined in Part IV. 

(i) Treaties having a contractual nature 
It has already been pointed out that the Court's Opinion in the Reservations case 
could be applied to all multilateral treaties. On the other hand, a number of 
characteristics were mentioned to justify the more flexible approach being 
expounded by the Court which would not be present in some, or even many, 
treaties. 

It is not at all clear fi-om some of the Court's pronouncements whether it 
regarded the presence of a particular feature as an essential prerequisite to the 
application of the more flexible approach or its absence as a reason for denying 
the applicability of that approach. One feature stressed by the Court was that a 
particular treaty may have been the product of a series of majority votes on 
individual provisions so that, to protect its interests on an issue in which it was 
in the minority but about which it felt particularly strongly, a State might be 
obliged to register a reservation as the price of its participation in the treaty. 
While this was a reason for adopting a more flexible regime for reservations, it 
was not necessarily the Court's intention to prescribe this situation as one of the 
limited circumstances in which the regime might operate. 

The same could be said of other factors referred to by the Court. For 
example, attention was paid by the Court to the primary object of the Genocide 
Convention which "was manifestly adopted for a purely humanitarian and 
civilizing purpose".l15 Given the references by the Court to the various factors 
which it considered as supporting the need for greater flexibility, including the 
majority voting issue just mentioned, it is not to be supposed that the 
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humanitarian nature of the Convention was in itself crucial. However, it was 
from this that the main characteristic of treaties subject to the new flexible 
regime may be deduced, that is to say their essentially non-contractual nature. 
As the Court explained: 

In such a convention the contracting States do not have any interests of their 
own; they merely have, one and all, a common interest, namely, the 
accomplishment of those high purposes which are the raison d'Ptre of the 
convention. Consequently, in a convention of this type one cannot speak of 
individual advantages or disadvantages to States, or of the maintenance of a 
perfect contractual balance between rights and duties. 

The significance of this pronouncement with regard to human rights 
instruments will be addressed later.l17 In the present context its importance is 
that the Court appears to have been contending that it was the non-contractual 
nature of a particular treaty which justified the application of the more flexible 
approach towards reservations being applied to the instrument. That this was 
perceived as a relevant factor was explained by Fitmaurice in the following 
terms:l l8  

Whereas in the case of general multilateral treaties there may be grounds, arising 
from their character and the circumstances in which such treaties are framed, for 
permitting a fairly liberal practice about reservations, quite different 
considerations apply to bilateral treaties and other treaties with restricted 
participation. Such treaties are almost always framed by a process involving the 
unanimous consent of the negotiating States to each article, and indeed each 
sentence; and every word in the treaty is usually the result of careful and 
prolonged consideration, and constitutes the ne plus ultra of the agreement that 
can be reached. The element of contract and common accord is so strong, that 
the admission of reservations (except where the treaty provides for them, or they 
are specially agreed to) would be contrary to the whole spirit of the negotiation, 
and to the basis and balance of the treaty itself. 

For practical reasons, reservations are an unlikely occurrence in relation to 
bilateral treaties. It is here that the contractual nature of the negotiations and the 
reaching of an agreement are most apparent. Accordingly an attempt to make a 
reservation to such a treaty is in effect a counter-offer, amounting to a renewal 
or continuation of the negotiations. l 

The opinion of the Court in the Reservations case and the subsequent work 
of the International Law Commission, as the above quotation from 
Fitzmaurice's 1956 Report illustrates, were based upon a distinction between 
two types of multilateral treaty. The problem was to provide a definition or 

116 Idem. 
117 See pp 110-12 below. 
118 Yearbook of the International Law Commission 1956, Vol 11, p 127. 
119 See the American Law Institute, Restatement of the Law, Second, Foreign 

Relations Law of the United States (1965), p 395 Comment a to sect 126; 
Restatement of the Law, Third, The Foreign Relations Law of the United States 
( 1  986), Vol 1, p 193 Comment f to sect 3 13. 
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definitions which would adequately differentiate between the two categories. In 
the 1962 Report, Draft Article 1(d) contained the following:120 

"Plurilateral treaty" means a treaty participation in which is open to a restricted 
number of parties and the provisions of which purport to deal with matters of 
concern only to such parties. 
"Multilateral treaty" means a treaty which, by its terms or by the terms of a 
related instrument, has either been made open to participation by any State 
without restriction, or has been made open to participation by a considerable 
number of parties and either purports to lay down general norms of international 
law or to deal in a general manner with matters of general concern to other States 
as well as to the parties to the treaty. 

In the accompanying commentary, Waldock called attention to various 
characteristics of the two types of treaty and concluded with the observation that 
the definition "tentatively put forward in the text seeks to combine the element 
of 'number' with that of the general character of the subject matter of the 
treaty".lz1 

There is an obvious theoretical problem with providing definitions to both 
categories which are supposed together to cover the entire field (that is, all 
multilateral treaties) in that there could conceivably be such a treaty which 
satisfies neither definition. From this point of view, it is hardly surprising that 
the Commission's final Report of 1 9 6 6 ~ ~ ~  incorporated a provision dealing with 
what had formerly been termed "plurilateral" treaties, cast in terms presaged by 
the above comment from the 1962 Report, and it was this provision which was 
adopted as Article 20(2) of the Vienna Convention: 

Where it appears from the limited number of the negotiating States and the 
object and purpose of a treaty that the application of the treaty in its entirety 
between all the parties is an essential condition of the consent of each one to be 
bound by the treaty, a reservation requires acceptance by all the parties. 

The advantage of this approach is that it creates an exception to the general rules 
relating to multilateral treaties on the acceptance or rejection of reservations set 
out in Article 20(4) (the other exception, contained in Article 20(3), concerns 
reservations to a treaty which is the "constituent instrument of an international 
~ r g a n i s a t i o n " ) , ~ ~ ~  and leaves it in no doubt that, if a treaty does not fall within 
one of the exceptions, it is subject to those general rules. 

The real problem remains that of the definition. The reliance upon object 
and purpose as a primary criterion is unhelpful, considering that the same 
expression is used in other contexts, most notably to test the validity of 
reservations under Article 19(c), and to define a material breach of a treaty 
which entitles an innocent party to terminate or suspend the treaty under 
Article 60 of the Vienna Convention. While it may be possible to regard the 

120 Yearbook ofthe International Law Commission 1962, Vol 11, p 3 1. 
121 Ibid, p 35. 
122 Yearbook of the International Law Commission 1966, Vol 11, p 202. 
123 See pp 1 18-19 below. 
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object and purpose of Article 19(c) and that of Article 60 to be the same,124 it is 
most unlikely that this is true of Article 20(2). The object and purpose of the 
former two provisions is the objective which, at the time they entered into the 
treaty, the parties are regarded as wishing to achieve in relation to the subject 
matter of their treaty. The meaning to be attributed to object and purpose in the 
latter provision may be gleaned from the International Law Commission's final 
Report where it was stated "that, while the limited number of the negotiating 
States is an important element in the criterion, the decisive point is their 
intention that the treaty should be applied in its entirety between all the 
parties".12s It is difficult to imagine how the object and purpose of the treaty as 
understood in the former context can provide much of an indication as to the 
parties' intentions in this regard. In other words the object and purpose here 
must have, built into the concept, some aspect of the parties' intentions as to the 
integrity of the treaty which are irrelevant to its application under Articles 19 or 
60. Used in this way it is a roundabout and potentially confusing means of 
expressing the decisive point referred to in the Commission's commentary, 
namely the parties' intention that the treaty should operate as an integral whole. 

(ii) Reservations that are prohibited 
On the face of it, there are two separate questions to be considered here: What 
reservations are prohibited? What is the consequence of submitting a reservation 
that is prohibited? 

In practice and theory, the first question is largely ignored, apparently on the 
basis that it is adequately covered by the first two paragraphs of Article 19 
which provides that reservations may be made to multilateral treaties (except 
those dealt with in Article 20(2) and (3)) unless: 

(a) the reservation is prohibited by the treaty; 

(b) the treaty provides that only specified reservations, which do' not include 
the reservation in question, may be made. 

These paragraphs are little more than an acknowledgment that the parties are 
free to make provision in their treaty whether or to what extent to allow 
reservations to its terms. Thus, for example, Article 309 of the Law of the Sea 
Convention proscribes the making of "reservations or exceptions to this 
Convention", although Article 3 10 allows declarations to be made, provided 
they "do not purport to exclude or to modi@ the legal effects of the provisions 
of this Convention in their application" to the declarant This is in 
contrast to the position with regard to the four Geneva Conventions on the Law 
of the Sea of 1958 two of which, those on the High Seas and on the Territorial 

124 The same is probably also true with regard to Article 18 which expresses the 
existence of an obligation "not to defeat the object and purpose of a treaty prior to 
its entry into force". 

125 Yearbook ofthe International Law Commission 1966, Vol 11, p 207. 
126 The declaration of The Philippines, Multilateral Treaties n 36 above, p 862, gave 

rise to a number of objections (ibid pp 866-70), on the ground that it involved an 
attempt to give priority to that State's constitutional and domestic law over the 
provisions of the Convention. 
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Sea and the Contiguous Zone, contained no provisions with regard to 
reservations, whereas both the others, those on Fishing and Conservation of the 
Living Resources of the High Seas and on the Continental Shelf, in Articles 
19(1) and 12(1) respectively, allowed reservations to any provision of the 
Convention except for those specified therein. 

What neither Article 19 nor any other provision of the Vienna Convention 
makes clear is what the consequences are of making an impermissible 
reservation. There would seem to be three possibilities: 

(1) the reservation is invalid and its invalidity taints the entire acceptance of 
the treaty so that the reserving State cannot be considered to have 
become a party to the treaty; 

(2) the reservation is invalid but it can be severed from the act of acceptance, 
the reserving State becoming a party to the treaty including the provision 
to which the invalid reservation related; or 

(3) although the reservation is invalid, the reserving State has not consented 
to the provision to which the reservation relates and thus cannot be 
bound by it, so that the acceptance of the treaty cannot extend to the 
provision in question to the extent of the reservation. 

It will immediately be apparent that the third alternative is unacceptable even in 
theoretical terms because it would give to an impermissible reservation the same 
consequences as a valid reservation. Nevertheless, it is a possibility which 
cannot be totally ignored as it is sometimes advanced as a practical solution in 
circumstances where it is claimed that the alternatives are unsatisfactory. 

Adequate discussion of the consequences of an impermissible reservation is 
hampered by what seems to be a conspiracy that the prohibitions covered by 
Article 19(a) and (b) are clearly expressed and readily applied. For example, in 
the International Law Commission's 1962 commentary on what was then Draft 
Article 17(1), it was said:127 

The distinction is that, when a reservation is formulated which is not prohibited 
by the treaty, the other States are called upon to indicate whether they accept or 
reject it but, when the reservation is one prohibited by the treaty, they have no 
need to do so, for they have already expressed their objection to it in the treaty 
itself. 

As to how this assumption might influence assessments as to the appropriate 
consequences for an act of acceptance of a treaty which is subject to an 
impermissible reservation, this factor will be referred to at various stages in the 
ensuing discussion. It can be said at the outset, however, that there are no easy 
solutions and the justifications for those which are advanced are open to 
criticism. Take for example the treatment of the matter by Bowett in which he 
first referred to possibilities 1 and 2 above as the only feasible alternatives (as 
already explained, alternative 3 is unacceptable at least in theoretical terms):128 

127 Yearbook of the International Law Commission 1962, Vol 11, p 65. 
128 Bowett DW, "Reservations to Non-Restricted Multilateral Treaties" (1976-1977) 

48 British Year Book of International Law 67 at 75-76. 
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There is a patent contradiction in the expression of will by the State. There is the 
expression of a will to be bound by the treaty, as evidence in the act of 
ratification or accession or even signature (if that is intended to be binding); and 
then there is the expression of a will to impose a condition, in the form of a 
reservation, which is in contradiction with the intention to be bound by the treaty 
precisely because the reservation is not permissible under the treaty. 

It was in considering which expression of will should prevail that the 
problems arose. This is in part due to the author's acceptance of the doctrine of 
severability as relevant to determining the issue. This doctrine, to which the 
appellation "separability" is attached in Article 44 of the Vienna Convention, is 
applicable by virtue of that provision to certain cases where a ground for 
invalidity of, termination of, or withdrawal from, a treaty relates solely to 
particular clauses and not to the whole of that treaty.129 There is no indication in 
the Convention that severability also applies to cases of reservations that are 
invalid under Article 19 in order to preserve the act of acceptance of which they 
form part. The failure to deal with the doctrine in this context is attributable to 
the fact, already mentioned, that the consequences of a failure to comply with 
paragraphs (a), (b) or (c) of Article 19 are themselves not dealt with and it is 
only in the context of such failure that severability has any relevance. 

If one were to accept that the omission of any provision fiom the Vienna 
Convention prescribing the consequences of an infraction by a reservation of 
Article 19 was to leave open the consequences to the application of the rules 
contained in Article 20 concerning the acceptance of or objection to reservations 
by individual parties, then the result would be in line with possibility 3 above. 
Though this certainly is a plausible alternative with regard to reservations 
alleged to be in conflict with the object and purpose of the treaty and therefore 
in breach of Article 19(c), it has not figured in discussions of paragraphs (a) and 
(b) of that provision. In part this may be due to the conspiracy already suggested 
that, whereas the application of paragraph (c) may be uncertain, the scope of (a) 
and (b) is self-evident. 

In considering the operation of severability in relation to reservations, 
Bowett referred to the "related, but not strictly analogous, problem of 
reservations" to declarations accepting the compulsory jurisdiction of the 

129 According to Article 44(2), a "ground for invalidating, terminating, withdrawing 
from or suspending the operation of a treaty.. .may be invoked only with respect to 
the whole treaty except as provided in the following paragraphs or in Article 60" 
(concerning termination etc for a material breach of a treaty). Article 44(3) then 
provides: 

If the ground relates solely to particular clauses, it may be invoked only with 
respect to those clauses where: 
(a) the said clauses are separable from the remainder of the treaty with 

regard to their application; 
(b) it appears fiom the treaty or is otherwise established that acceptance of 

those clauses was not an essential basis of the consent of the other 
party or parties to be bound by the treaty as a whole; and 

(c) continued performance of the remainder of the treaty would not be 
unjust. 
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International Court under Article 36(2)  of its Despite the 
dissimilarities, he was nevertheless accepting of Judge Lauterpacht's view as to 
the circumstances in which severance will not be a~lowed: '~ '  

If that reservation is an essential condition of the Acceptance in the sense that 
without it the declaring State would have been wholly unwilling to undertake the 
principal obligation, then it is not open to the Court to disregard that reservation 
and at the same time to hold the accepting State bound by the declaration. 

The Judge was considering a reservation which in his view the United States had 
adopted despite the possibility that it was in conflict with the Statute of the 
Court, whereas, according to Bowett, his own concern was "more a case when it 
must be assumed that the State failed to perceive that its particular reservation 
was impermissible",132 though no explanation was provided of why this should 
be so. Indeed, given that he was referring to all three paragraphs of Article 19, 
there is no reason why this should always be the case. 

Having accepted that the question of which expression of will should prevail 
depended upon "a question of construction as to what the State really intended", 
Bowett continued:133 

If it can be objectively, and preferably judicially, determined that the State's 
paramount intention was to accept the treaty, as evidenced by the ratification or 
accession, then an impermissible reservation which is not fundamentally 
opposed to the object and purpose of the treaty can be struck out and disregarded 
as a nullity. Conversely, if the State's acceptance of the treaty is clearly 
dependent upon an impermissible condition of which the terms are such that the 
two are not severable and the reservation is in fundamental contradiction with 
the object and purpose of the treaty, then the effect of that impermissible and 
invalid reservation is to invalidate the act of ratification or accession, nullifying 
the State's participation in the treaty. 

Apart from the inevitable question, what if the basic issue cannot be objectively 
determined, which is, surely, a likely outcome, the first proposition depends 
upon a requirement-an impermissible reservation "which is not fundamentally 
opposed to the object and purpose of the treatyn-that has no obvious legal 
foundation: there is no reference to "fundamentally opposed" in Article 19(c) of 
the Vienna Convention, nor therefore any need to "assimilate" such a 
reservation "with Lauterpacht's category of reservations which nullify the whole 
acceptance of the principal obligation" of the treaty.134 

Nor is the second proposition in the passage quoted above any more 
illuminating. If a reservation is both impermissible and not severable, it is 
difficult to imagine whether anything else would be needed to invalidate the 
ratification or accession, certainly not an additional requirement that the 
reservation be "in fundamental contradiction to the object and purpose of the 

130 Note 128 above, at 76. 
131 Interhandel case, ICJ Rep 1959, p 6 at 177; quoted by Bowett, n 128 above, at 76- 

77. 
132 Ibid, at 77. 
133 Idem. 
134 Idem. 
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treaty". Although it is doubtful whether it is what the author had in mind, to 
make some sense of the use of "hndamentally" in the first part of the passage, it 
would be better to read that part as referring to the obviousness of the conflict 
with the object and purpose rather than to its fundamental nature. With regard to 
the second part of the passage, it would be more acceptable if the 
"fundamental", that is "obvious", nature of the conflict were the reason why the 
reservation was not severable. 

If fimdamental is equated with obvious it could perhaps justify the 
possibility of an objective determination of whether a reservation is 
incompatible with the object and purpose of a treaty. Bowett seems to have 
assumed that it is a straightforward matter to identify an "impermissible 
reservation", which in this context would be one that infringes paragraphs (a) or 
perhaps (b) of Article 19. This supposition is borne out by the author's 
comments when he considered the reactions of other parties to a reservation of 
this sort:135 

If the reservation is impermissible because it is expressly prohibited, it would 
appear difficult to justify an acceptance of such a reservation by another Party. 
For the effect would be to defeat the clear purpose of the agreed reservations 
article. The inconsistency is plain and the conduct of the 'accepting' State, being 
contrary to the agreed reservations article, is essentially a breach of the treaty. 

The same would not be true with regard to Article 19(c). 

Part of the difficulty is that Bowett was applying both the requirements of 
Article 19(a) or (b) and those of Article 19(c) as cumulative criteria for testing 
the validity of the act of acceptance of a treaty to which the reservation was 
attached. In his view, those which were in fundamental conflict with (c), as well 
as being impermissible by virtue of paragraph (a) or (b), could not be severed, 
whereas those which were not in such conflict with (c), though they infringed 
paragraph (a) or (b), were severable in a way which preserved the acceptance of 
the treaty in question. Such a possibility may be justifiable, as Bowett seemed to 
be saying, in a situation where a tribunal is available to resolve the matter on the 
objective, jurisdictional plane, but it still does not explain why severance should 
be dependent upon it. The issue should not be divorced entirely from the 
question of whether the risk of invalidity in such circumstances should lie with 
the reserving State. In addition, of course, in the majority of cases, reservations 
will not be a matter of objective determination. Under the subjective regime 
which operates generally,136 a reserving State would no doubt regard itself free 
to make reservations to a treaty which prohibited only some reservations, on the 

135 Ibid, at 82-83. Admittedly he went on to observe that, where "the reservation is 
only impliedly prohibited, there may be room for argument over whether a 
particular reservation is indeed prohibited" (at 83). However, in the context of an 
earlier reference to "a reservation which is prohibited (expressly or impliedly)" a 
rather narrow interpretation was placed on the "impliedly" in the accompanying 
footnote (at 71, n 1) which gave as an example "a formula such as 'reservations are 
only permitted to Articles X-Y', which clearly, although impliedly prohibits 
reservations to all other articles". 

136 For the distinction between an objective and subjective approach to the validity of 
reservations under Article 19(c), see pp 1 10-1 6 below. 
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basis that the parties themselves had determined, by the prohibitions, what 
reservations were likely to be incompatible with the object and purpose of the 
treaty. 

Nevertheless, Bowett went on to advance, as a proposition of general 
application, that, where a reservation is impermissible under Article 19(a) or (b), 
as long as it is not also incompatible with the object and purpose of the treaty, it 
"may be severed and should be disregarded as a nullity",137 with the 
consequence that the rest of the ratification or acceptance of the treaty is 
effective. However, Bowett also went on to say that such a reservation, if it is 
incompatible with the object and purpose of the treaty, "invalidates the State's 
acceptance of the treaty". This coincides with what he said in the earlier quoted 
passage in a situation where the matter "can be objectively ... determined. 
However, on this occasion he added to the incompatibility requirement the 
words "and not severable" which seems to make nonsense of what he wrote 
earlier where the issue of compatibility with the object and purpose of the treaty 
was advanced as the test of severability. 

If one discards this criterion as unhelpful in deciding whether severability is 
excluded, one is left with the presumption that, in cases where a reservation 
infringes Article 19(a) or (b), the reservation may be ignored (severed) and the 
acceptance of the treaty regarded as effective. While this may be a possible, 
even the usual, result, there are other factors which should be taken into account 
before such a conclusion is reached. This outcome means that a State, which has 
reserved its position with regard to (that is, has excluded or modified the effect 
of) a particular provision, would thus be bound by the original text of a 
provision to which it had never ~ 0 n s e n t e d . l ~ ~  As the following discussion 
suggests, while this might be appropriate in certain circumstances, in others it 
might be more reasonable to adopt some alternative consequence. 

It is acceptable enough to regard some prohibitions on reservations as being 
both obvious and easy of application, for example a prohibition on all 
reservations except to those provisions which specifically allow them,139 or on 
all reservations to specified articles of the treaty in If a State makes 
a reservation to a provision to which no reservation is allowed, it would be 
reasonable to assume that its action was not inadvertent. It may have been 
hoping thereby to obtain general consent to a modification of its treaty 
obligations. It is certainly possible for the parties to amend their treaty as 
recognised by Article 39 of the Vienna ~ o n v e n t i o n l ~ ~  and presumably this 
amendment could take the form of releasing the reserving State from its 

137 Ibid, at 89. 
138 For Redgwell's objection on this ground see n 10 above, at 267. 
139 See the example Article 309 of the Law of the Sea Convention, n 15 above. 
140 See Article 19(1) of the Convention on Fishing and Conservation of the Living 

Resources of the High Seas and Article 12(1) of the Convention on the Continental 
Shelf 1958, pp 5 1-52 above. 

141 Article 39 reads in part: "A treaty may be amended by agreement between the 
parties". 
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obligations, without, if that was the parties' intention, releasing them from the 
same obligations inter se. 142 

As the reservation in question is one prohibited by the treaty, a modification 
among some only of the parties could not occur in accordance with Article 41 of 
the Vienna Convention which prescribes that two or more of the parties to a 
multilateral treaty may agree to modify the treaty as between themselves alone, 
but only if "the modification in question is not prohibited by the treaty". In 
practical terms, although it might be an unlikely scenario, the express 
acceptance of an impermissible reservation by a significant number of parties 
might make it necessary that non-approving parties indicate their objections to 
prevent any inference being drawn that the reservation was an acceptable 
modification of the treaty obligations of the reserving State. Where there are 
disagreements between the parties as to the acceptability of an impermissible 
reservation, it could pose a threat to the stability of the treaty regime. 

These are remote possibilities. Where a State makes a reservation which is 
clearly impermissible, other parties are under no obligation to record their 
objections: they can rely upon the relevant treaty provision or provisions to 
remain unaffected by the prohibited reservation. From the point of view of the 
reserving State, it has attempted to modify its position in a way that is not 
permitted by the treaty. If the situation is assessed in light of the standard of 
good faith or according to equitable principles, there is no reason why the State 
concerned should be entitled to rely upon its reservation, if general acceptance 
of its attempt to modify its treaty obligations is not forthcoming, as a basis for 
arguing that its act of ratification or accession is rendered invalid by the 
impermissibility of the reservation. In other words, where a party ratifies or 
accedes to a treaty subject to a reservation which is in clear conflict with the 
terms of that treaty, it is taking the risk that the reservation will not be 
acceptable to other parties and that, therefore, its ratification of or accession to 
the treaty will take effect without the protection to its position provided by the 
invalid reservation. 

This result is well illustrated by the Belilos case.143 It has already been 
explained that Switzerland had made what it termed an "interpretative 
declaration" with regard to Article 6(1) of the European Convention which the 
European Court held to be a r e ~ e r v a t i 0 n . l ~ ~  However, reservations are only 
permitted under the Convention if they comply with Article 64 which reads: 

1. Any State may, when signing the Convention or when depositing its 
instrument of ratification, make a reservation in respect of any particular 
provision of the Convention to the extent that any law then in force in its 
territory is not in conformity with the provision. Reservations of a general 
character shall not be permitted under this Article. 

142 See Bowett, n 128 above, at 84, who treated the issue as one of waiver, requested 
by the reserving State, which the other parties may decide to grant, thus altering 
their collective will with regard to the impermissibility of the reservation; and also 
n 26 above. 

143 (1988) ECHR Ser A, No 132. 
144 See p 32 above. 
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2 .  Any reservation made under this Article shall contain a brief statement of the 
law concerned. 

The significance of paragraph 1 will be considered shortly,145 but it was 
apparent that the Swiss reservation did not comply with paragraph 2 as it 
contained no statement of the relevant Swiss law. It could of course be argued 
that this requirement was not mandatory but only of secondary importance as an 
adjunct of paragraph 1. Indeed, in support of this view, Switzerland was able to 
point to the fact that a number of parties had not complied with paragraph 2 in 
making declarations accompanying their acceptance of the ~ 0 n v e n t i o n . l ~ ~  
However, the Court did not accept this contention:147 

the "brief statement of the law concerned" both constitutes an evidential factor 
and contributes to legal certainty. The purpose of Article 64(2) is to provide a 
guarantee-in particular for the other Contracting Parties and the Convention 
institutions-that a reservation does not go beyond the provisions expressly 
excluded by the State concerned. This is not a purely formal requirement but a 
condition of substance. 

It followed that, as Switzerland regarded itself as bound by the Convention 
"irrespective of the validity of the d e c ~ a r a t i o n " , ~ ~ ~  the fact that the reservation 
was impermissible under the terms of the Convention left Switzerland subject to 
the requirements of Article 6. 

The Court provided no explanation of the grounds upon which it reached 
this decision as to the Swiss intentions. As has already been suggested, where a 
reservation is in conflict with an express proscription in a treaty, it is not 
consonant with good faith or equitable principles to allow the reserving State to 
rely upon the reservation either to limit or to extinguish its obligations under the 
treaty. While it is entitled to contest the nature of the prohibition and to argue 
that it is not a mandatory requirement of the treaty, the risk if this contention is 
not accepted lies with the reserving State. The latter is not entitled to rely upon 
the proposition that, if it had not been in error as to the effects of the 
prohibition, it would not have become a party to the treaty, where the 
reservation in question is so obviously in conflict with a provision which renders 
the reservation impermissible. 

It has already been suggested that consideration of the status of reservations 
rendered impermissible by Article 19(a) or (b) of the Vienna Convention has 
proceeded on this basis, that both the scope of the proscription in the treaty and 
the reservation's conflict with that proscription are self-evident.'49 While this 
may be true in most circumstances, it is possible to envisage a prohibition that is 
not clearly expressed and in relation to which therefore the permissibility of a 
particular reservation will not be altogether obvious. In such a situation, the 
factors favouring the effectiveness of the ratification of or adherence to the 
treaty, notwithstanding the invalidity of the reservation, on grounds of good 

145 See p 59 below. 
146 Ibid, at 27. 
147 Ibid, at 27-28. 
148 Ibid, at 28. 
149 See p 52 above. 
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faith and equity will not be so strong. There is less reason why the reserving 
State should not be able to contend that its acceptance of the treaty was 
conditional upon its exemption fiom certain obligations in the treaty covered by 
the reservation. 

An example of a prohibition of uncertain ambit is provided by Article 64(1) 
of the European Convention. It will be recalled that the paragraph allowed a 
State to make a reservation with respect to a particular provision of the 
Convention "to the extent that any law in force in its territory is not in 
conformity with the provision", and specifically prohibited reservations "of a 
general In the BeIilos case,151 Switzerland advanced a number of 
arguments against a reservation which it was held to have made1j2 being 
invalidated on the ground that it infringed the latter requirement. In the first 
place, it could hardly be "general" as it related to a specific provision of the 
Convention, Article 6(1), even if it also had consequences for paragraphs 2 and 
3 of Article 6. Secondly, it was possible to determine the scope of the 
reservation in a way which was "sufficiently precise for other States Parties and 
for the Convention institutions". Moreover, if the reservation did have defects, 
these only came to light in the 15 years after it had been made, as a result of the 
jurisprudence developed by those institutions. Finally, the terminology used by 
Switzerland to give its interpretation of Article 6(1) as being designed solely "to 
ensure ultimate control of the judiciary" over decisions by public authorities 
"was not unknown to international human-rights law" as it had been used by 
France in a reservation to Article 2 of Protocol No 7 to the ~ 0 n v e n t i o n . l ~ ~  

The Court had no hesitation in rejecting these contentions, upholding the 
view of the European Commission of Human Rights that "the words 'ultimate 
control of the judiciary' were ambiguous and imprecise".154 As the Court went 
on to explain:I55 

By "reservation of a general character" in Article 64 is meant in particular a 
reservation couched in terms that are too vague or broad for it to be possible to 

150 See pp 32,58 above. 
151 (1988) ECHR Ser A, No 132. 
152 See p 32 above. 
153 Ibid, at 25. 
154 Ibid, at 26. For the Commission's Opinion on this point, see at 42. 
155 Ibid, at 26. Commenting on this passage, S Marks observed in "Reservations 

Unhinged: the Belilos Case before the European Court of Human Rights" (1990) 
39 International and Comparative Law Quarterly 300 at 309-10: "In its insistence 
that it is the 'objective' dimension alone that counts, so far as the interpretation 
and application of the Convention are concerned, the Court reaffirmed its alliance 
with the 'objective' school of treaty interpretation". She did refer (at 309) to the 
different approach of the Court in determining that the Swiss declaration, although 
appearing to be an interpretative statement, was, on the basis of evidence of 
Switzerland's subjective intention, a reservation (see p 32 above). It is not easy to 
accept in justification of Marks' comments about the Court's "alliance with the 
'objective' school" that the meaning of the Convention and the consequences of 
reservations to it must be objectively determined, whereas there is a separate 
preliminary issue. which is open to subjective appreciation, of whether a 
declaration does in fact constitute a reservation to the Convention. 
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determine their exact meaning and scope. While the preparatory work and the 
Government's explanations clearly show what the respondent State's concern 
was at the time of ratification, they cannot obscure the "ultimate control by the 
judiciary over the acts or decisions of the public authorities relating to [civil] 
rights or obligations or the determination of [a criminal] charge" do not make it 
possible for the scope of the undertaking by Switzerland to be ascertained 
exactly, in particular as to which categories of dispute are included and as to 
whether or not the "ultimate control by the judiciary" takes in the facts of the 
case. They can therefore be interpreted in different ways, whereas Article 64.1 
requires precision and clarity. In short, they fall foul of the rule that reservations 
must not be of a general character. 

It will be recalled that, when it went on to consider the effects of the 
invalidity of the reservation, the Court held that Switzerland remained subject to 
the obligations of Article 6 because it regarded itself as "bound by the 
Convention irrespective of the validity of the d e ~ l a r a t i o n " . ~ ~ ~  In relation to 
Article 64(2), it could at least be said that a State making a reservation would 
not deliberately infringe thereby a prohibition in the treaty unless it was 
assuming the risk of impermissibility if other parties did not accept its stance. 
Thus, if its reservation was not accepted it could be regarded as subject to the 
treaty as a whole. 

With regard to the infringement of Article 64(1), on the other hand, the 
invalidity of the Swiss declaration was far less obvious. It could therefore be 
argued, with some justification, that it could not be assumed that Switzerland 
was taking the risk of invalidity, but that Switzerland was only accepting the 
treaty on condition that the reservation was effective to limit that State's 
obligations under Article 6(1) of the Convention. For this reason it is necessary 
to examine more closely what basis there might have been for the Court's 
conclusion as to Swiss intentions. As the Court provided no guidance, this is a 
matter of conjecture, though this will be related to the question of the relevance 
of the case to the general law as to reservations. 

The first possibility is to give some effect to the nomenclature employed by 
the reserving State. In the course of its consideration of the Belilos case, the 
European Commission of Human Rights had regarded the fact that, if the Swiss 
declaration had been a reservation, it would have infringed paragraphs 1 and 2 
of Article 64 of the Convention, and would therefore have been invalid, as 
supporting its conclusion157 that, as a matter of construction, the declaration 
was a "mere interpretative statement".1S8 Could it be contended that the use of 

156 Ibid, at 28, see p 58 above. 
157 (1986) ECHR Ser A, No 132, p 38 at 44. 
158 Ibid, at 41. Despite the observation of R Macdonald, a member of the Court in the 

Belilos case, expressed extrajudicially in "Reservations under the European 
Convention on Human Rights" (1988) 21 Revue belge de droit international 429 
at 449, that this argument was "specious", it is at least as convincing as the Court's 
apparent acceptance of the words in Article 2(l)(d) of the Vienna Convention- 
"however phrased or named'-as prescriptive in order to override the apparently 
deliberate choice by Switzerland of the words "Declaration on the interpretation of 
Art 6, para 1". 
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terminology indicating an interpretative declaration, even if it is subsequently 
held to be a true reservation, is sufficient indication of the declarant State's 
intention that, if the declaration is (determined to be) invalid, the ratification or 
acceptance of the treaty to which the declaration was attached should still take 
effect, and with regard to the entire treaty? 

Whether plausibility can be accorded to such a contention could depend to 
an extent upon how the initial question is tackled as to when what is ostensibly 
an interpretative declaration should be treated as a reservation. Although there is 
some support for McRae's approach,159 it bas already been pointed out that it is 
defective with regard to the identification of what the condition built in to 
McRae's test is dependent upon. Is it in the form that a declaration is a 
reservation where a State only ratified the treaty if clause 5 meant X; or is it 
where the State ratified the treaty, but not clause 5 unless it meant X? Because 
he was concentrating solely upon the classification issue, McRae assumed that 
the test could be expressed as a condition attaching to the act of acceptance, that 
is, the former of the two possibilities in the above question.160 Not only is this 
formulation unhelpful for that purpose,161 but it is inappropriate in the present 
context. The problem is that it conceals the fact that there are two separate 
issues involved. The first is whether or not the statement is a reservation; and 
the second whether or not, in the event of the invalidity of the statement as a 
reservation because it is prohibited by the treaty, the consequence is that the 
entire acceptance of the treaty is also invalidated. If McRae's test is applied and 

159 Note 10 above; referred to with apparent approval inter alia by the European 
Commission in the Temeltasch case (1983) 5 EHRR 417 at 432-33; Imbert P-H, 
"Reservations to the European Convention on Human Rights before the 
Strasbourg Commission: The Temeltasch Case" (1984) 33 International and 
Comparative Law Quarterly 558 at 560-62, suggesting that the Commission's 
approach, based upon McRae's views, "seems perfectly logical and coherent"; the 
European Commission appeared to adopt the same approach to that in the 
Temeltasch case in the Belilos case (1986) ECHR Ser A, No 132, p 37 at 38; 
though the Court in the same case referred to this possibility only in the context of 
the arguments presented on behalf of the Swiss Government (ibid, at 21), but did 
not rely upon "the sophistries of whether the declaration" was a "mere 
interpretative declaration" or a "qualified interpretative declaration" to use the 
description provided by Macdonald, n 158 above, at 441; Bourguignon HJ, "The 
Belilos Case: New Light on Reservations to Multilateral Treaties" (1989) 29 
Virginia Journal of International Law 347 at 355; Horn, n 10 above, p 239 was 
less enthusiastic stating that the "criteria of conditionality is not the magic spell 
that makes it possible to decide if an interpretative declaration is a reservation 
proper", though in a later article he was more approving of the distinction, 
Cameron I and Horn F, "Reservations to the European Convention on Human 
Rights: The Belilos Case" (1990) 33 German Yearbook of International Law 69 at 
77. 

160 McRae described this situation as "where a State makes its ratification of or 
accession to a treaty subject to, or on condition of a particular interpretation 
of.. .part of the treaty" (n 10 above, at 160) or "where the declarant purported to 
make its acceptance of the treaty subject to acquiescence in the interpretation" (at 
162). 

161 See p 3 1 above. 
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satisfied it answers the first question, but it also predetermines the answer to the 
second in favour of the invalidity of the acceptance. 

In contrast, if the alternative formulation is adopted as suggested in this 
paper,162 where the State is taken as ratifying the treaty, but not clause 5 unless 
it means X, the subsequent establishing of Y as the true meaning of clause 5 has 
no inevitable consequence for the act of ratification. It is still a matter of 
determining objectively what had been the intention of the reserving State: was 
its entire acceptance of the treaty dependent upon the adoption of meaning X for 
clause 5? This assessment must take account of a variety of relevant factors. 

To return to the Belilos case,163 it has already been observed that little 
explanation was provided by the European Court of Human Rights of why it 
concluded that it was Switzerland's intention to be "bound by the Convention 
irrespective of the validity of the de~larat ion". '~~ Although the Court's 
judgment did not link this pronouncement to its earlier references to the 
"original intention of those who drafted the declaration" and to what 
"Switzerland originally contemplated", made in the context of deciding whether 
the declaration was interpretative only, or a re~erva t ion , '~~  one can but assume 
that the intention in case of invalidity came fiom the same source. 

The point was made in the former context that an apparent interpretative 
statement should not be designated as a reservation upon the subjective 
intentions of the declarant State, as revealed in government records, 
parliamentary debates etcetera, unless such information is so notorious as to be 
part of the objective common knowledge of the treaty parties. With regard to the 
present issue, it may be that there is less reason for excluding such background 
evidence, though this could well depend upon the purpose for which the 
evidence is tendered. Where a contracting State is alleging that its act of 
ratification or acceptance of a treaty is deprived of validity and effect by the 
invalidity of a reservation attached to that act, the situation should equally be 
looked at from the point of view of the other parties to the treaty in question. 
Principles of good faith or equity would seem to require the issue to be framed 
in terms of whether it is reasonable, in all the circumstances, for these other 
States to be entitled to rely upon the reserving State's act of ratification or 
acceptance. Similarly, if it was those States which were seeking to deny effect to 
the act of ratification, the issue would have to be resolved by reference to all 
relevant factors indicative of the reserving State's intentions, though of course 
different events might be regarded as more significant. 

Where, as in the Belilos case, a reserving State is seeking to avoid the 
consequences of its ratification or acceptance of a treaty, there is no reason why 
subjective evidence of its intention to remain bound even in a case of its 
reservation's invalidity, should not be regarded as of major significance in 
relation to, nor possibly conclusive against, the contention it is now putting 

162 See p 3 1 above. 
163 (1988) ECHR Ser A, No 132. 
164 Ibid, at 28, p 58 above. 
165 Ibid. at 23. 
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forward. If, on the other hand, it is some other party which is alleging that it is 
not subject to treaty obligations vis-a-vis the reserving State on the ground that 
the invalidity of the reservation invalidated the acceptance of the treaty, that 
party could only rely upon the reserving State's expressions of such an intention 
to the extent that, being aware of them, it could be said to have agreed to, or 
relied on, them as defining the relations of the States concerned under the treaty. 
Unless there is evidence of such agreement or reliance, awareness on its own 
should not necessarily be conclusive as to whether the ratification or acceptance 
remains effective in light of a reservation's invalidity. The outcome should still 
depend upon an assessment of all relevant circumstances in case these indicate 
that there was no reliance, or no reason for allowing the other State to rely, upon 
the apparent initial intention of the reserving State. 

To take the background to the Belilos case once more: suppose that the 
Swiss Government had been seeking to rely upon its original statements, known 
to other parties, that, if its various reservations and statements were declared 
invalid, it regarded itself as protected because its acceptance of the European 
Convention would also be invalidated. Would these facts be sufficient to have 
persuaded the Court that this should have been the outcome once it was held that 
the declaration was a reservation which was in conflict with the requirements of 
Article 64 of the Convention? The answer would depend upon an assessment of 
all relevant events including those which may have occurred after the 
ratification took effect. In Belilos, for example, Switzerland had tried to 
downplay any possible infraction of Article 64(1) on the ground that it was 
"wrong to criticise" some 15 years later the declaration it had made "for being 
general and vague, on the basis primarily of the case law subsequently 
developed by the Convention institutions". 166 It could as well have been argued, 
against the Swiss contention, that this development should have alerted that 
Governrnent to the danger that its declaration might be incompatible with the 
requirements of Article 64 of the Convention. In the context of the present 
discussion, unless it could be shown that the intention of the Swiss Government 
had become part of an agreement or understanding binding upon the parties to 
the treaty, or at least upon the contesting States, awareness of that original 
intention would not necessarily preclude the other parties or party from 
contesting this consequence of the invalidity of the reservation. By not 
reasserting the view that it was in no danger of having the provision to which the 
reservation related applied against it because, if the reservation failed, so would 
its acceptance of the treaty, it is arguable that Switzerland could be regarded as 
having signified its preparedness to take the risk of being held responsible for 
infraction of that provision. 

Before leaving the Belilos case, it should be mentioned that the outcome was 
influenced by the fact that it was a human rights instrument. There is a strongly 
held view that reservations excluding or limiting the enjoyment of even some 
rights guaranteed to individuals under such a treaty are incompatible with the 

166 (1988) ECHR Ser A, No 132, p 25, referring to the Albert and Le Compte case 
(1983) ECHR Ser A, No 58. 
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object and purpose of that instrument (and therefore invalid under Article 19(c) 
of the Vienna  onv vent ion).^^^ It would follow that invalidating such a 
reservation would be perceived as a means of preserving all the human rights 
protected by the treaty for persons subject to the jurisdiction of the reserving 

In other words, the invalidity of the reservation would leave the State's 
acceptance of the treaty in full force and effect. 

The last issue to be considered is whether a reservation which infringes 
Article 19(a) or (b) can be accepted as valid in accordance with Article 20 of the 
Vienna Convention, including tacitly under customary law or Article 20(5). As 
already mentioned, this is a matter which arises principally in relation to Article 
19(c) of the Convention. The reason for this is that the Convention provides no 
means of determining whether a reservation is in breach of Article 19, except in 
so far as Article 20 seems to provide appropriate procedures. While this may be 
as true for (a) and (b) of Article 19 as for (c), as a matter of interpretation, the 
wording of paragraphs 4 and 5 of Article 20 would seem to exclude this 
possibility as far as (a) and (b) are concerned. Both the former paragraphs 
include the words "unless the treaty otherwise provides", which would seem to 
exclude their application to the situations described in Article 19(a) and (b), but 
not (c). 

This distinction is reinforced by the fiction that breaches of paragraphs (a) 
and (b) are readily apparent and that it is only in relation to (c) that difficulties 
arise. 

To a large extent this fiction may be sufficiently related to reality for the 
distinction to be preserved. However, as the Belilos case demonstrates, the 
scope of some prohibitions against reservations, such as Article 64(1) of the 
European Convention, is not so readily assessed in its application to particular 
reservations. Does it follow, therefore, that such a prohibition should be 
regarded as more akin to a situation encompassed by Article 19(c) of the Vienna 
Convention? The question of acceptability was raised in the Belilos case but 
avoided on the basis that a human rights instrument like the European 
Convention bestowed rights on individuals, not on other parties, so that it lacked 
the reciprocity for the system of acceptance and objection envisaged by Article 
20 of the Vienna Convention to operate effectively. 169 

167 See the Concurring Opinion of Judge de Meyer in the Belilos case (1988) ECHR 
Ser A, No 132, p 36; and General Comment No 24(52) of the Human Rights 
Committee, p 72 below. 

I68 In the words, expressed extra-judicially, of one of the members of the European 
Court of Human Rights (Macdonald, n 158 above, at 448-49): 

To hold a state not party to the Convention by reason of the invalidity of a 
reservation is to give a disproportionate weight to the reservation in 
question. The Convention is of fundamental importance for the protection of 
human rights and few states would wish another to be excluded from the 
Convention by reason of the invalidity of its reservation. 

169 See ibid, at 434, and p 140 below. 
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This approach is not without its problems. In the first place, it is not a 
distinction that is made in the Vienna Convention, which treats all unrestricted 
multilateral treaties alike. A far better justification for excluding acceptances of 
a reservation as  the basis of  testing its validity is the fact that such subjective 
assessment is out of  place in a regime which has its own institutional procedures 
through the Commission and the Court for the objective determination o f  a 
reservation's validity. 

Secondly, although objections to  reservations are rare in the context of  the 
European Convention, there may be special reasons for this, which d o  not hold 
true for other human rights instruments. With regard to the former aspect, it 
would seem to be  the case, in light of  Article 64, that reservations were intended 
to be for a short term duration to enable a State to  amend its own laws in order 
to  comply with the requirements prescribed in the In such 
circumstances, there was little need to object to  a reservation. O n  the other hand, 
with regard to general human rights treaties, reservations have been made to 
exclude a variety of different rights protected thereunder,171 and objections 
have been made to some o f  those r e ~ e r v a t i 0 n s . l ~ ~  It is true that the primary 

170 Ibid, at 436. 
171 For declarations and reservations made in relation to the International Convention 

on the Elimination of All Forms of Racial Discrimination 1966, see Multilateral 
Treaties, n 36 above, pp 92-98, 99-01; and in relation to the Convention on the 
Elimination of All Forms of Discrimination against Women 1979 (CEDAW), see 
ibid, pp 162-70, 170-73. 

172 For the widespread objections to the reservations by the Yemen Arab Republic to 
Article 5 of the Racial Discrimination Convention (n 171 above) excluding the 
guarantees of (c) political rights and (d)(iv) the right to marriage and choice of 
spouse, (vi) the right to inherit and (vii) the right to freedom of thought, 
conscience and religion, see Multilateral Treaties, n 36 above, p 99 (Belgium, 
Canada and Denmark), pp 99-100 (Finland), p 100 (France, Germany (FR), Italy, 
Mexico, Netherlands, New Zealand and Norway), p 101 (Sweden and United 
Kingdom). The reservations may no longer be in force as a result of the merger of 
the Yemen Arab Republic with the People's Democratic Republic of Yemen to 
form the Republic of Yemen from 22 May 1990 (letter of 9 May 1990 from the 
Foreign Ministers of the two countries to the UN Secretary-General) on the basis 
that, if both States were parties to treaties, the new State would be regarded as a 
party from the date of the earlier accession which, in this case, was that of the 
People's Republic and which did not include the offending reservations (see ibid, 
p 10 n 28, 98). Note, however, that as late as 30 April 1990, the Secretary-General 
received an objection to the reservations by the Czech and Slovak Republic (ibid, 
p 104 n 8). With regard to CEDAW (n 171 above), a significant number of 
substantive reservations were made, principally though not exclusively by Arab or 
Muslim States: ibid, p 162 (Bahamas and Bangladesh), p 163 (Egypt), p 164 
(France and Iraq), p 165 (Ireland, Israel, Jordan, Kuwait, Libya and Maldives), 
p 166 (Malta, Mauritius and Morocco), p 167 (New Zealand, Korea (Republic of) 
and Thailand), pp 1 6 7 4 8  (Tunisia), p 168 (Turkey), pp 168-70 (United 
Kingdom). A number of States objected to a single reservation (eg Austria and 
Canada to that of the Maldives, ibid, p 170, as also did Portugal, ibid, p 173; 
Denmark to that of Libya, ibid, p 171); Finland expressed two objections (to the 
reservations of Libya and the Maldives, ibid, p 171) as did Norway to the same 
two reservations (ibid, pp 172-73), though it also issued a statement of more 
general application to States purporting to limit their "responsibilities under the 
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means of enforcing compliance with the rights covered by the particular treaty 
have been through a system under which national reports are examined by an 
international body,173 but this does not detract from the principle that the rights 
contained in the treaty are bestowed upon individuals and are of less direct 
concern to other parties to the treaty in question. 

Nevertheless, the point remains that the effect of reservations to such treaties 
being assessed by reference to whether they are objected to or tacitly accepted is 
unsatisfactory. It has already been suggested that, in relation to treaties that 
create reciprocal rights and duties for the States concerned, the rather 
inadequate rules of the Vienna Convention can be rationalised on the basis of 
what is required by principles of good faith and equity. The suggestion implicit 
in the Belilos decision is that rules of the Vienna Convention are particularly 
inappropriate for human rights i n s t r ~ r n e n t s . ' ~ ~  Unfortunately the European 
Court did not spell out what principles could be applied in their stead in such 
circumstances. 

It is possible to suggest that the same overriding principles of good faith and 
equity are capable of providing a satisfactory outcome. The validity of a 
reservation, and the consequences of invalidity, should be dealt with in 
accordance with the same principles. The Swiss declaration was, as a 
reservation, in conflict with Article 64 of the Convention according to ordinary 
standards of good faith or equity. Similarly, it would have been contrary to 

Convention by invoking religious law" (ibid, p 172). Very few States made 
extensive objections to the numerous reservations that had been made (eg 
Germany, ibid, p 171, Mexico, ibid, pp 171-72, Netherlands, ibid, p 172, ~ w e d e i  
ibid, v 173). 

173 This 'formhla appears in Part IV of the International Covenant on Civil and 
Political Rights 1966 which provides for a Human Rights Committee in Article 28 
to which reports are to be submitted in accordance with Article 40 by States 
Parties to the Covenant "on the measures they have adopted which give effect to 
the rights recognised" in the Covenant "and a progress made in the enjoyment of 
those rights". See also the International Covenant on Economic, Social and 
Cultural Rights 1966, Article 16 of which requires reports under that instrument to 
be made to UNESCO via the UN Secretary-General; the lntemational Convention 
on the Elimination of All Forms of Racial Discrimination 1966, Article 8 of which 
provides for a Committee on the Elimination of Racial Discrimination to which the 
reports described in Article 9 are to be submitted via the Secretary-General; and 
the similar provisions in the Convention on the Elimination of All Forms of 
Discrimination Against Women 1979, Articles 17, 18. The second and third of 
these Conventions allow for more extensive procedures. Under the Covenant on 
Civil and Political Rights, Article 41, a State may recognise the jurisdiction of the 
Human Rights Committee to hear complaints by one State that another State is not 
fulfilling its obligations under the Covenant, and under Article 1 of the first 
Optional Protocol parties to the Covenant may recognise the competence of the 
Committee to hear complaints from individuals subject to their jurisdiction that the 
latter have been victims of violations of any of the rights in the Covenant. Under 
the Racial Discrimination Convention, complaints to the Committee set up under 
the Convention by States against other parties is already possible under Article 11, 
but its competence to deal with individual or group complaints has to be specially 
recognised in accordance with Article 14. See also p 91 below. 

174 See Macdonald, n 158 above, at 434-35. 
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notions of good faith and equity for Switzerland to have been released from all 
its obligations under the Convention because of the invalidity of that 
reservation. More generally, in assessing the consequences of a reservation in 
accordance with the provisions of the Vienna Convention, such principles 
require a consideration of all factors, including the reactions of participating 
States (or their absence) in light of the nature of the treaty and of the obligations 
which it creates, as bases for interpreting and applying those provisions. 

IV. Reservations Incompatible 
with the Object and Purpose of the Treaty 

The prohibition, in Article 19(c) of the Vienna Convention, of reservations 
"incompatible with the object and purpose of the treaty" was taken by the 
International Law Commission from the Court's opinion in the Reservations 
case where it was said:175 

The object and purpose of the Convention ... limit both the freedom of making 
reservations and that of objecting to them. If follows that it is the compatibility 
of a reservation with the object and purpose of the Convention that must furnish 
the criterion for the attitude of a State in making the reservation.. .as well as for 
the appraisal by a State in objecting to the reservation ...Any other view would 
lead either to the acceptance of reservations which frustrate the purposes which 
the contracting parties had in mind, or to recognition that the parties to the 
Convention have the power of excluding from it the author of a reservation, even 
a minor one, which may be quite compatible with those purposes. 

There are three principal difficulties with this passage, and indeed with Article 
19(c) itself: 

(i) there is that of identifying the object and purpose of a treaty against which 
the assessment of compatibility is to be made, 

(ii) there is the issue of how that assessment is to be made, and 

(iii) there is the question of deciding what consequences flow from an alleged 
failure to comply with the requirement. 

(i) Object and purpose 

The lack of comment by the International Law Commission as to the 
interpretation to be placed upon the words "object and purpose"176 strongly 
suggests that they were intended to convey a meaning already established under 

175 ICJRep1951 ,p15a t24 .  
176 There was none at all in the context of what became Article 19 of the Convention 

in the Commission's Final Report, see Yearbook of the International Law 
Commission 1966, Vol 11, p 207. 
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international law.177 This impression is certainly to be gained from reading the 
Court's advisory opinion in the Reservations case. The same wording appears in 
Article 31(1) of the Vienna Convention, the self-styled general rule of 
interpretation whereby a treaty is to be "interpreted in good faith in accordance 
with the ordinary meaning to be given to the terms of the treaty in their context 
and in the light of its object and purpose", and similar wording in 
Article 60(3)(b) in defining a material breach of a treaty as including "the 
violation of a provision essential to the accomplishment of the object or purpose 
of the treaty".178 In neither instance did the Commission make any comment by 
way of explanation or definition of the words used,179 thus confirming the belief 

177 This appears to have been the view of the Drafting Committee at the Vienna 
Conference when it was reported as saying (VCOR, 1st Sess, 70th Mtg, 14 May 
1968, pp 415-16): 

The Drafting Committee had not accepted the other amendments referred to 
it; in particular it had not thought it right to replace the words "the object 
and purpose of the treaty" by "the character or the purpose of the treaty"; 
because the expression "the object and purpose of the treaty" had been used 
by the International Court of Justice and it was a notion found in many legal 
texts. 

See also Horn, n 10 above, p 115, describing it as having "an established usage". 
178 It is a nice point whether "object" and "purpose" are synonymous, in which case 

"object and purpose" in Article 19(c) or Article 31(1) and "object or purpose" in 
Article 60(3)(b) would have the same meaning. If they are not synonymous then 
the definition of a material breach in the last mentioned is wider than the 
restriction on reservations in Article 19(c), as a reservation is only prohibited if it 
is contrary to both the "object" and the "purpose" of the treaty and not where it 
only falls foul of one of these concepts. Even the suggestion by Bos H, "Theory 
and Practice of Treaty Interpretation" (1980) 27 Netherlands International Law 
Review 3 (Pt I), 135 (Pt 11) at 150, that "the best solution of this question of 
semantics ... is to consider the expression 'object and purpose' as a unitary one 
reflecting two closely interrelated aspects of a single idea", does not solve the 
theoretical problem posed by the use of the words "object or purpose". In practical 
terms, it is extremely doubtful whether anything would turn on a distinction being 
drawn between the two formulations. Nevertheless, given the debate that took 
place at the Vienna Conference over the scope of a prohibition on reservations in 
Article 19(c) (see Horn, n 10 above, p 115), resulting from the proposed 
amendments by Colombia and the United States to replace "object and purpose" 
with "character or purpose" (see VCOR Conf Docs, p 134, AICONF. 
39lC.llL.126 and Add.1) and by Spain to replace the existing text of the provision 
with a version which inter alia would have prohibited reservations "incompatible 
with the nature, object or purpose of the treaty" (ibid, AICONF. 39/C.IIL.147), it is 
perhaps surprising that the Conference did not settle for the theoretically wider 
"object or purpose" in Article 19(c). 

179 See Yearbook of the International Law Commission 1966, Vol 11, p 221 in relation 
to what became Article 31(1): "the [Internationall Court has more than once had 
recourse to the statement of the object and purpose of the treaty in the preamble in 
order to interpret a particular provision", citing only the United States Nationals in 
Morocco case, ICJ Rep 1952, p 175 at 183, 184, 197 and 198; and Yearbook of the 
International Law Commission 1966, Vol 11, p 255 in relation to Article 60(3)(b), 
for which brief comment, see p 69 below. Similar wording appears in Article 18 
which requires that a State "refrain from acts which would defeat the object and 
purpose of a treaty" before its entry into force. Under the 1966 Draft the obligation 
had been expressed as requiring a State not "to frustrate the object of a proposed 
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that those words were uncontroversial and bore an accepted meaning in the 
context in which they were used. 

There is nevertheless a latent but potentially significant issue raised by this 
terminology. Does the prohibition contained in Article 19(c) relate to, and 
require the identification of, a single object and purpose of the treaty, or does it 
apply to any object and purpose which the treaty might have? The wording of 
the provision suggests the former as being correct. It is true that the similar 
wording of Article 60(3)(b) seems to have been regarded by the International 
Law Commission as encompassing "any object or purpose".180 However, there 
is no evidence suggestive of a similar attitude existing with regard to 
Article 19(c). Moreover, even in the former context, it is not at all clear why the 
Commission believed that "the" equalled "any", and there is evidence that the 
Commission's understanding of the language may not have been shared by some 
delegations to the Vienna conference.181 

treaty" (ibid, p 202). The text was changed by the Drafting Committee at the 
Vienna Conference which commented that it "wished to emphasise that that was a 
purely drafting change, made in the interests of clarity. It had added the word 
'purpose' to the word 'object' because the expression 'object and purpose of the 
treaty' was frequently used in the convention" (VCOR, 61st Mtg Cttee of the 
Whole, 9 May 1968, 1st Sess, p 361, para 101). 

180 See Yearbook ofthe International Law Commission 1966, Vol 11, p 255 where the 
Commission observed: 

The other and more general form of material breach is that in sub-paragraph 
(b) and is there defined as a violation of a provision essential to the 
accomplishment of any object or purpose of the treaty. 

181 See for example the comment of the Spanish representative (VCOR 1st Sess, 61st 
Mtg Cttee of the Whole, 9 May 1958, 1st Sess, p 353, para 3 (emphasis added)): 

The rule stated in that sub-paragraph was reasonable; his delegation fully 
supported it, but feared that it was expressed in a manner open to an unduly 
narrow interpretation. For a treaty might contain provisions which, although 
not essential to the accomplishment of ~ t s  object or purpose. were essential 
for one or more parties in respect of the obligation contracted. 

The potential for confusion was also evident in Waldock's response to the 
discussion, when he first said that "[tlhe notion of a material breach must be 
limited by a reference to the essentzalpurposes of the treaty," and, in the following 
paragraph, suggested that a Finnish amendment was unlikely to be of much 
assistance "since the 'serious character' of the breach would have to be judged in 
relation to some criterion and that criterion would naturally seem to be the 
essential object and purpose of the treaty" ibid, p 359, paras 74, 75 (emphasis 
added). It was this view that prevailed over the Finnish attempt to expand the 
definition along the following lines (ibid, 60th Mtg, 9 May 1968, p 352, para 61): 

The provision that such a breach consisted in the violation of a provision 
essential to the accomplishment of the object or purpose of the treaty seemed 
insufficient: it was equally important to take into account the nature or 
degree of the violation itself. Even if a violation did not make it difficult or 
impossible to accomplish the object or purpose of a treaty, it might prejudice 
important rights of the innocent parties if it continued for a long time; 
similarly, if one of the parties kiolated several secondary provisions of the 
treaty, simultaneously or successively, that attitude might be described as a 
serious violation and should entitle the other parties to resort to the measures 
set out in paragraph 2. 
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Some conventions are multifaceted to such an extent that it would be 
preferable to regard them as comprising various distinct treaties, each having its 
own individual object(s) and purpose(s). The classic example would be the 
Treaty of Versailles which, with respect to interpretation, was regarded as 
comprising a number of discrete instruments. lS2 Others are multifaceted, though 
their separate parts are not readily distinguishable as individual treaties. The 
United Nations Charter is just such an instrument, its wide scope being readily 
apparent from the identification in Article 1 of the range of purposes of the 
~ r g a n i s a t i o n . ' ~ ~  As the Charter is the constitution of an intemational 
organisation, it was never envisaged that the new regime for reservations would 
apply. As Article 20(3) of the Vienna Convention recognises, when a treaty "is 
the constituent instrument of an intemational organisation and unless it 
otherwise provides, a reservation requires the acceptance of the competent 
organ of that ~ r ~ a n i s a t i o n " . ~ ~ ~  In the case where there is a non-constitutional 
treaty having the characteristics of the Charter as far as the multiplicity of 
purposes expressly stated is concerned, it would make little sense to regard 
Article 19(c) as limited to, and requiring the identification of, a single all- 
embracing object and purpose. In other words, it would seem reasonable to 
suppose that the explicit identification of a number of purposes would have the 
effect of broadening the ambit of Article 19(c) to exclude reservations 
incompatible with any of those stated purposes. 

182 See the Competence of the International Labour Organisation to Regulate the 
Conditions ofLabour ofPersons Employed in Agriculture case (1922) PCIJ Ser B, 
No 2, pp 21-25; Wimbledon case (1923) PCIJ Ser A, No 1, p 24; Competence of 
the International Labour Organisation to Regulate, Incidentally, the Personal 
Work of the Employer case (1926) PCIJ Ser B, No 13, p 18; Free Zones case 
(1932) PCIJ Ser AIB, No 46, p 140. 

183 According to Article I : 
The Purposes of the United Nations are: 
1. To maintain international peace and security, and to that end: to take 

effective collective measures for the prevention and removal of threats 
to the peace, and for the suppression of acts of aggression or other 
breaches of the peace, and to bring about by peaceful means, and in 
conformity with the principles of justice and international law, 
adjustment or settlement of intemational disputes or situations which 
might lead to a breach of the peace; 

2.  To develop friendly relations among nations based on respect for the 
principles of equal rights and self-determination of peoples, and to take 
other appropriate measures to strengthen universal peace; 

3. To achieve international co-operation in solving international problems 
of an economic, social, cultural, or humanitarian character, and in 
promoting and encouraging respect for human rights and for 
fundamental freedom for all without distinction as to race, sex, 
language, or religion; and 

4. To be a centre for hannonising the actions of nations in the attainment 
of these common ends. 

The Preamble to the Charter suggests an additional purpose: to promote 
"conditions under which justice and respect for obligations arising from treaties 
and other sources of international law can be maintained". 

184 See pp 1 18-19 below. 
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The more difficult question would be to decide upon the scope of Article 
19(c) in relation to a treaty having a number of purposes which are nevertheless, 
at a sufficient level of abstraction, capable of being merged as one single object 
and purpose. An example is provided by the Treaty of 1863 between Belgium 
and the Netherlands which was considered by the Permanent Court in the 
Diversion of Waterfrom the River Meuse caselg5 to constitute, for the purposes 
of interpretation, "a complete whole".lg6 However, Judges Altamira and 
Anzilotti distinguished between different aspects of the Treaty. According to the 
former,lg7 it was: 

possible to discern three groups of provisions: one comprising Articles I, 11, 111, 
IV, V, VI, VII, VIII and XI, which deal with the feeding of and navigation upon 
certain canals referred to in Article I; another comprising Articles X and XIII, 
which relate to the carrying out of works made necessary by the provisions of the 
first group; and a third comprising Articles IX and XII, which concern 
navigation on the Meuse at different points. 

It is not apparent whether these different segments could be regarded as 
constituting separate "purposes" of the treaty, but Judge Anzilotti was prepared 
to identify two objectives for the treaty. First, the instrument was "based ... on 
the fundamental principle that a certain quantity of water, and no more, will be 
taken from the ~ e u s e " . ~ ~ ~  Secondly, the treaty was "to institute a regime on the 
Meuse, by means of a programme of works that would maintain and improve the 
navigability of that river in spite of the relatively large quantity of water which it 
was proposed to withdraw from it". 89 

Given the fact that Article 19(c) operates, prima facie at least, in relation to 
the object and purpose of the particular treaty, in order to apply the provision to 
an instrument similar to the 1863 Treaty, it would be possible to construct a 
single object and purpose by combining both the withdrawing of water and the 
improvement of navigability. This might have the advantage, for those who wish 
to give Article 19(c) a wide ambit, that a reservation could be excluded if it 
purported to hamper the fulfilment of any of the principal aspects of the treaty 
which contributed to that combined object and purpose. The problem might be, 
however, that to elicit such an object and purpose from a multifaceted treaty 
might require it to be stated at such a level of abstraction that, while it facilities 
the raising of the contention that the object and purpose encompasses and 
therefore excludes a large range of reservations, it could lead to the result that it 
would be difficult to determine whether specific reservations could be regarded 
as incompatible with such a broad object and purpose. 

To avoid this possibility, it might be possible to regard Article 19(c) as 
applying to the principal object and purpose of a treaty. There are practical 
difficulties with establishing a hierarchy of objects and purposes, apart from the 
artificiality of doing so (individual parties might have quite different objectives 

185 (1937) PCIJ Ser MB, No 70. 
186 Ibid, p 2 1. 
187 Ibid, p 38. 
188 Ibid, p 46. 
189 Idem. 
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in mind, or at least different priorities). If one were to take the view expressed 
by Judge Anzilotti in the Meuse case, and to apply it to an instrument similar to 
the 1863 treaty, the principal purpose would be to limit the quantity of water to 
be withdrawn from the river, while the program of works to improve the future 
navigability of the river would be downgraded to a secondary purpose. A 
reservation incompatible with the former would fall foul of Article 19(c), while 
one which was incompatible with the latter would remain valid. 

While this discussion may appear to be more theoretical than practical, it 
nevertheless does have relevance to the issue of the compatibility of reservations 
to human rights instruments. To an extent the problem is obscured by a trend 
amongst human rights devotees to regard any limitation upon the rights 
protected by a particular treaty as unacceptable on the ground that the treaty is 
no more than an express recognition, and a means of providing mechanisms for 
the enforcement, of rights "which must be respected and protected even in the 
absence of any instrument of positive law".190 Nevertheless, given the fact that, 
as of 1 November 1994, "46 of the 127 States parties to the International 
Covenant on Civil and Political Rights had, between them, entered 150 
reservations of varying significance to their acceptance of the obligations of the 
 ovena ant",'^^ this view hardly coincides with the practice of States. 
Nevertheless, in its approach to the issue of the permissibility of reservations to 
the Covenant, the Human Rights Committee has clearly been influenced by such 
a broad view of human rights protection. 

In its General Comment No 24(52), the Committee stated that the absence of 
a provision on reservations did not mean that any reservation was permitted, but 
that Article 19(c) of the Vienna Convention provided "relevant guidance".'92 
As to how the relevant object and purpose test could be applied to the Covenant, 
the Committee observed:193 

In an instrument which articulates very many civil and political rights, each of 
the many articles, and indeed their interplay, secures the objectives of the 
Covenant. The object and purpose of the Covenant is to create legally binding 
standards for human rights by defining certain civil and political rights and 
placing them in a framework of obligations which are legally binding for those 
States which ratify: and to provide an efficacious supervisory machinery for the 
obligations undertaken. 

This hardly amounts to a single object and purpose synthesised from the various 
provisions of the Covenant against which the validity of reservations might be 
judged, and could be a veiled attempt ("each of the many articles ... secures the 
objectives of the Covenant") to justify the prohibition of all reservations which 
curtail the rights guaranteed under that instrument. 

190 Judge Meyer (Concurring Opinion) in the Belilos case (1988) ECHR Ser A, NO 
132, p 36. 

191 Human Rights Committee, General Comment No 24(52) adopted on 2 November 
1994, CCPRIC/21/Revl/Add 6, p 1, (1994) 15 HRLJ 464 (para 1). 

192 Ibid, at 465 (para 6). 
193 Idem (para 7). 
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That this appears to have been the Committee's intention is borne out by a 
number of factors. In the first place, the Committee saw a close link between 
human rights as part of and protected by customary international law and 
peremptory norms, without making it clear into which category certain rights 
fell. As the Committee described the position:194 

Reservations that offend peremptory norms would not be compatible with the 
object and purpose of the Covenant. Although treaties that are mere exchanges 
of obligations between States allow them to reserve inter se application of rules 
of general international law, it is otherwise in human rights treaties, which are 
for the benefit of persons within their jurisdiction. Accordingly, provisions in the 
Covenant that represent customary international law (and a fortiori when they 
have the character of peremptory norms) may not be the subject of reservations. 
Accordingly, a State may not reserve the right to engage in slavery, to torture, to 
subject persons to cruel, inhuman or degrading treatment or punishment, to 
arbitrarily deprive persons of their lives, to arbitrarily arrest and detain persons, 
to deny freedom of thought, conscience and religion, to presume a person guilty 
unless he proves his innocence, to execute pregnant women or children, to 
permit the advocacy of national, racial or religious hatred, to deny to persons of 
marriageable age the right to marry, or to deny to minorities the right to enjoy 
their own culture, profess their own religion, or use their own language. 

While it is possible to regard some of these prescriptions in the Covenant as 
representing peremptory norms, it is doubtful whether anywhere near all of them 
could be considered as norms "accepted and recognised by the international 
community of States as a whole as ... norm[s] from which no derogation is 
permitted". lg5 

A second factor indicating the Committee's apparent intention is the 
similarly all-embracing view of the object and purpose test which it employed to 
invalidate reservations limiting the Committee's monitoring role: 196 

Reservations that purport to evade that essential element in the design of the 
Covenant, which is also directed to securing the enjoyment of the rights, are also 
incompatible with its object and purpose. A State may not reserve the right not 
to present a report and have it considered by the Committee. The Committee's 
role under the Covenant, whether under article 40 or under the Optional 
Protocols, necessarily entails interpreting the provisions of the Covenant and the 
development of a jurisprudence. Accordingly, a reservation that rejects the 
Committee's competence to interpret the requirements of any provisions of the 
Covenant would also be contrary to the object and purpose of that treaty. 

The Committee adopted a similar stance with regard to reservations to the first 
Optional Protocol under which ratifying States grant a right of access to the 
Committee for individual complainants who claim to have been victims of 
breaches of the rights protected in the Covenant. Thus, "because the object and 
purpose of the.. .Protocol is to allow the rights obligatory for a State under the 
Covenant to be tested before the Committee, a reservation that seeks to preclude 

194 Idem (para 8). 
195 Vienna Convention, Article 53. 
196 General Comment No 24(52), (1994) 15 HRLJ 464 at 466 (para 11). 
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this would be contrary to the object and purpose of the.. .Protocol, even if not of 
the Covenant". I97 

Some of what the Committee said is open to considerable doubt. The 
treatment of the issue of determining the object and purpose of the Covenant can 
only be supported on the basis that the object and purpose was the protection in 
full, and without qualification, of most of the rights contained in that instrument. 
Similarly, in relation to the first Optional Protocol, its approach can only be 
justified if one accepts that the object and purpose, rather than the hope, of that 
instrument was to guarantee the right of individual access to the Committee with 
regard to all aspects of the rights guaranteed by the Covenant. 

Nor was the Committee's treatment any more satisfactory of reservations 
whereby States have sought to limit specific obligations under the Covenant by 
preserving existing inconsistent provisions of their municipal law. Not only are 
these in derogation from the rights defined in that instrument, but they are also 
in effect reservations to Article 2(2) which requires that "each State Party to the 
present Covenant undertakes to take the necessary steps ... to adopt such 
legislative or other measures as may be necessary to give effect to the rights 
recognised in the present Covenant". The Committee expressed the opinion that 
parties could not make reservations to that provision, entitling them "not to take 
the necessary steps at the domestic level to give effect to the rights of the 
Covenant", considering this to be an example of applying "more generally the 
object and purpose test to the The uncertainty arises from the fact 
that it is far from clear whether the test excludes any such attempt, or only more 
extreme forms. When commenting upon reservations purporting to preserve the 
existing law of States, the Committee gave the impression that it was only the 
more extreme versions that were unacceptable, particularly if the States 
concerned have not become parties to the first Optional Protocol. As the 
Committee expressed the position:199 

Reservations often reveal a tendency of States not to want to change a particular 
law. And sometimes that tendency is elevated to a general policy. Of particular 
concern are widely formulated reservations which essentially render ineffective 
all Covenant rights which would require any change in national law to ensure 
compliance with Covenant obligations. No real international rights or 
obligations have thus been accepted. And when there is an absence of provisions 
to ensure that Covenant rights may be sued on in domestic courts, and further, a 
failure to allow individual complaints to be brought to the Committee under the 
first Optional Protocol, all the essential elements of the Covenant guarantees 
have been removed. 

Apart from the fact that this passage draws no express conclusion as to the 
validity of such reservations, and implicitly only with regard to the more 
extreme versions as being unacceptable (and therefore appears out of harmony 
with the earlier observations concerning Article 2(2)), it also does not make 
much sense. For example, if a State makes a reservation to retain its municipal 

197 Idem (para 13). 
198 Ibid, at 465 (para 9). 
199 Ibid, at 466 (para 12). 
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law rules in preference to part of the Covenant, it would make no difference 
whether or not the procedural rules of its municipal law encompassed the rights 
contained in the Covenant, because its courts could only, in areas covered by the 
reservation, give effect to the municipal rules preserved by that reservation. As 
for the reference at the end of the passage to the first Optional Protocol, 
bestowing jurisdiction over individual complaints on the Committee would 
similarly make no difference, unless this act enabled the Committee to declare 
the reservation invalid.200 Finally, of course, a failure to accede to the Protocol 
can hardly amount to a removal of (one of) "the essential elements of the 
Covenant guarantees" because the guarantees in question are a matter of opting 
in, not of reserving out. 

In short, the Committee's views appear to be that derogations from most of 
the rights protected by the Covenant (whether directly, or indirectly by 
reservations retaining inconsistent municipal norms), or from "the Committee's 
competence to interpret the requirements of any of the provisions of the 

are contrary to the object and purpose of that instrument. There 
are, however, a number of difficulties with this approach and with some of the 
arguments advanced in its support. 

One can accept the Committee's starting point that a State cannot, by 
reserving its position, avoid its obligations under the jus cogens, or indeed under 
customary international law (unless the reservation is part of a policy of 
persistent and effective dissent from the norm in question). Nevertheless, even 
in relation to the list provided by the there are examples to which 
limitations might be applied by a reserving State, which could plausibly argue 
that it was not infringing the object and purpose of the rule or of the Covenant, 
because the limitation did not come anywhere near, for example, a denial of the 
right to marry or of the right of minorities "to enjoy their own culture, profess 
their own religion, or use their own language".203 Similarly, even if one accepts 
that there are fundamental requirements in the Covenant beyond that list of jus 
cogens or customary obligations, it is unlikely that a State would seek to exclude 
them from its ratification or acceptance of the Covenant. This does not mean 
that some modification of those requirements is impermissible. As the 
Committee observed in relation to Article 14 of the Covenant, "while 
reservations to particular clauses.. .may be acceptable, a general reservation to 
the right to a fair trial would not be".204 

This admission comes close to an acknowledgment that the validity of all 
reservations has to be assessed by standards of good faith and equity, taking 
account of the scope of the derogation from the Covenant provision and also the 
nature of the obligation contained in that provision. For example, although 
restrictions upon individual components of Article 14 were, as indicated above, 
acceptable to the Committee, it would be unlikely that a similar reaction would 

200 See further p 94 below. 
201 Note 196 above (para 11). 
202 See p 73 above. 
203 Ibid, at 465 (para 8). 
204 Idem. 
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be forthcoming if a reservation were made to allow the State concerned to 
engage in minor infractions of, say, Article 8(1) prohibiting slavery and the 
slave-trade "in all their forms". 

State practice seems to support a gradation of obligations and to tolerate 
restrictions upon some of the less fundamental of them. Reservations have been 
common to paragraphs 5 and 7 of Article 14, imposing respectively an 
obligation that anyone convicted of a crime should have the right to have the 
conviction and sentence "reviewed by a higher tribunal",205 and a prohibition 
on a person being tried or punished again for an offence for which he or she 
"has already been finally convicted or acquitted in accordance with the law and 
penal procedure of each country".206 A range of statements have also been 
made in relation to Article 10 which deals with the conditions and circumstances 
of prisoners,207 and to Article 20 requiring the prohibition of "propaganda for 
war" and any "advocacy of national, racial or religious hatred that constitutes 
incitement to discrimination, hostility or violence". While this latter requirement 
was included by the Committee in its list of circumstances involving absolute 
bars to reservations,208 the various statements made by States have been 
relatively low key. For example, several States provided explanations along the 
lines of the Belgian declaration:209 

The Belgian Government declares that it does not consider itself obligated to 
enact legislation in the field covered by article 20, paragraph I, and that article 
20 as a whole shall be applied taking into account the rights to freedom of 
thought and religion, freedom of opinion and freedom of assembly and 
association proclaimed in articles 18, 19 and 20 of the Universal Declaration of 
Human Rights and reaffirmed in articles 18, 19,21 and 22 of the Covenant. 

The principal criticism that can be levelled against the declarations 
concerning Article 20 is where they assert the primacy of the State's own 

205 See the statements by Austria, Reservations, Declarations, Notifications and 
Objections Relating to the International Covenant on Civil and Political Rights 
and the Optional Pvotocols Thereto, CCPRICI2IRev 4 of 24 August 1994, p 14; 
Belgium, ibid, p 16; Denmark, ibid, p 17; France, ibid, pp 19-20; Germany, ibid, 
p 21; Italy, ibid, p 27; Luxembourg, ibid, p 28; Netherlands, ibid, p 31; Norway, 
ibid, p 33; Republic of Korea, id; Switzerland, ibid, p 35; and Trinidad and 
Tobago, ibid, p 37. 

206 See the statements made by Austria, ibid, p 14; Denmark, ibid, p 17; Finland, ibid, 
pp 18-19; Iceland, ibid, p 23; Netherlands, ibid, pp 31-32; Norway, ibid, p 33; 
Sweden, ibid, p 34; and the United States, ibid, p 41. 

207 See Australia ibid, pp 1-12 (concerning the principle of segregation in para 2(a) 
and (b)); Austria, ibid, p 14 (detention of juveniles with other prisoners under para 
3); Belgium, ibid, p 15 (paras 2(a) and 3); Denmark, ibid, p I7  (para 3); Finland, 
ibid, p 18 (paras 2(b) and 3); Iceland, ibid, p 23 (paras 2(b) and 3); Ireland, ibid, 
p 25 (para 2); Luxembourg, ibid, p 28 (para 3); Netherlands, ibid, p 3 1 (paras 2 
and 3); New Zealand, ibid, p 32 (paras 2(b) and 3); Norway, ibid, p 33 (paras 2(b) 
and 3); Sweden, ibid, p 34 (para 3); Switzerland, ibid, p 35 (para 2(b)); Trinidad 
and Tobago, ibid, pp 36-37 (paras 2(b) and 3); United Kingdom, ibid, p 39 (paras 
2(b) and 3); and the United States, ibid, pp 4 0 4  1 (paras 2 and 3). 

208 See p 73 above. 
209 Ibid, p 16. To similar effect, see Luxembourg, ibid, p 28; and Switzerland, ibid, 

p 36. 
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municipal law, but the legitimacy of the criticism then depends upon the 
adequacy of that law when compared with the ostensible requirements of the 
Covenant. Some States made reference to special legislation already in place, as 
in the case of Australia which stated that:210 

Australia interprets the rights provided for by articles 19, 21 and 22 as consistent 
with article 20; accordingly, the Commonwealth and the constituent States, 
having legislated with respect to the subject matter of the article in matters of 
practical concern in the interests of public order (ordre public), the right is 
reserved not to introduce any further legislative provision on these matters. 

On the other hand, Malta and the United States give priority to their own law 
without recognising the existence of, or need for, any legislation dealing with 
such matters?ll though of course any assessment of the consequences of these 
reservations would depend upon the position under that law. 

There seems to be very little in these various statements and reservations to 
justify the determination, implicit if not explicit in the Committee's opinion,212 
that all reservations to Article 20(2) are impermissible, whether as a matter of 
jus cogens or customary law, or as incompatible with the object and purpose of 
the Covenant. The question of incompatibility is not as self-evident as the 
Committee suggested, nor as arbitrary as the outcome of invalidity which the 
Committee would seek to impose. In particular, such an automatic sanction is 
inappropriate for a State which brought its law into, or believed that its law was 
in, harmony with the Covenant to an extent which is consonant with good faith 
and an equitable assessment both of what the Covenant requires and of the 
municipal rules in question. 

A similar accusation of arbitrariness can be levelled against the Committee's 
attitude towards reservations to the first Optional Protocol by which a State 
recognises the competence of the Committee to consider complaints by 
individuals subject to the State's jurisdiction that they have been victims of 
violations by that State of rights contained in the Covenant. Normally 
international adjudicatory bodies will accept that a State is entitled to limit the 
scope of its acceptance of their jurisdiction by a reservation ratione materiae 
with regard to specified areas of international obligation to which the State 

210 Ibid, p 12; the United Kingdom's declaration was in essentially the same terms, 
ibid, p 39. Note also the statement by New Zealand, ibid, p 33: 

The Government of New Zealand having legislated in the areas of the 
advocacy of national and racial hatred and the exciting of hostility or ill will 
against any group of persons, and having regard to the right of freedom of 
speech, reserves the right not to introduce further legislation with regard to 
article 20. 

21 1 The former reads, ibid, p 29: 
The Government of Malta interprets article 20 consistently with the rights 
conferred by articles 19 and 21 of the Covenant but reserves the right not to 
introduce any legislation for the purposes of article 20. 

And the latter in a rather different form, ibid, p 40. 
That article 20 does not authorise or require legislation or other action by the 
United States that would restrict the right of free speech and association 
protected by the Constitution and laws of the United States. 

212 (1994) 15 HRLJ 464 at 465 (para 8), most of which is quoted, p 73 above. 
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concerned is subject. These would not affect its responsibility for any breach of 
such obligations, only the power of the body in question to hear and determine 
the matter. The suggestion by the Committee that, in relation to the Covenant, a 
reservation to the Protocol is in effect a "reservation to a substantive obligation 
made for the first time under the Optional ~ r o t o c o l " ~ ~ ~  is extraordinary, because 
such a reservation hardly impinges on the obligations in the Covenant, but only 
upon the particular means of enforceability with regard to some of them. 

It could be contended that this is not what the Committee's opinion said in 
the sentence as a whole from which the above quotation was taken. This is 
correct in that the sentence in fact reads that such a reservation (that is, "to a 
substantive obligation made for the first time" under the Protocol) "would seem 
to reflect an intention by the State concerned to prevent the Committee from 
expressing its views relating to a particular article in the Covenant in an 
individual case".214 However, it is not a valid criticism in that the passage taken 
in its entirety certainly appears to bear the construction suggested. As already 
mentioned,215 the Committee stressed that "the object and purpose of the first 
Optional Protocol is to allow the rights obligatory for a State under the 
Covenant to be tested before the Committee", so that "a reservation that seeks to 
preclude this would be contrary to the object and purpose of the.. . ~ r o t o c o l " . ~ ' ~  

It is difficult to avoid the conclusion that this was tantamount to a denial of 
the right to make reservations at all. The major problem is to find any 
justification for such a possibility in the Vienna Convention. Admittedly the 
Convention is a defective instrument, but it was the Committee which claimed to 
rely upon it. According to the Committee, the "matter of reservations under the 
Covenant and the first Optional Protocol is governed by international law", and 
that Article 19(c) of the Vienna Convention "provides relevant guidance",217 
with the result that "the object and purpose test ...g overns the matter of 
interpretation and acceptability of  reservation^".^^^ On the face of it, only 
paragraphs (a) and (b) of Article 19 are capable of excluding reservations 
altogether or in relation to specified provisions of a treaty. It might be possible 
to argue that paragraph (c) could, in an appropriate situation, exclude all 
reservations to a particular instrument along the lines indicated by the 
Committee. If this were indeed possible under Article 19(c), it would have the 
consequence of rendering Article 20(2) otiose. If it can appear from the object 
and purpose of the treaty under the former provision "that the application of the 
treaty in its entirety between all the parties" is the basis of the treaty in question, 
there would be no need to show that the additional elements in the latter 
provision had been satisfied, that "the limited number of negotiating States" also 

213 Ibid, at 466 (para 13). 
214 Idem. 
215 See pp 73-74 above. 
216 Note 197 above. The Committee went on to emphasise that it "considers that 

reservations relating to the required procedures under the first Optional Protocol 
would not be compatible with its object and purpose" (ibid, para 14). 

217 Ibid, at 465 (para 6). 
218 Idem. 
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suggested the application of the treaty "in its entirety", and that this last element 
constituted "an essential condition of the consent" of each party "to be bound by 
the t ~ e a t y " . ~ ' ~  

It could hardly have been claimed by the Committee that Article 20(2) 
applied because the practice of States, in making reservations to the Covenant 
and the first Optional Protocol, demonstrated conclusively that acceptance of 
these instruments in their entirety had not been an essential condition of the 
States' consent to be bound. Moreover, the existence of these reservations 
militates against the Committee's invocation of Article 19(c) to justify their 
prohibition. However, quite apart from the lack of an adequate basis for their 
exclusion in the Vienna Convention, and the contrary view to the Committee's 
conclusion indicated by States in their practice, that conclusion seems to be 
based upon a distortion of the object and purpose of the instruments in question. 
Put simply, the Committee failed to distinguish between the preferred aim of 
each treaty and its object and purpose in the context of Article 19(c). The aim, 
in the case of the Covenant, was for States to accept all the obligations relating 
to the protection of the rights of individuals within their jurisdiction, and, in the 
case of the first Optional Protocol, for States to accept in full the competence of 
the Committee with regard to all those rights. It does not follow that the object 
and purpose is, in each case, identical with this aim. Indeed, it could be argued 
that the object and purpose is, consistently with this aim, to provide by these 
instruments protection to as wide an extent as participating States are prepared 
to accept. This is open to the criticism that it places too great an emphasis upon 
the wishes of individual States to limit their acceptance of the obligations 
contained in the Covenant and Protocol. On the other hand, it is not 
demonstrably so much less plausible than the Committee's approach excluding, 
in the case of the Covenant, most reservations, and in the case of the Protocol 
most, if not all, of them. 

Some compromise is clearly necessary between these two extremes, and that 
can be provided by an assessment, based upon principles of good faith and 
equity, of the nature of the obligation imposed upon States by the instrument 
and of the extent of the derogation from it. In performing this task, a distinction 
can reasonably be drawn between the Covenant, which imposes the obligations, 
and the Protocol, which provides an avenue for individual redress. It is no 
answer in the latter case to equate exclusions from the Committee's competence 
with reservations to the Covenant, and to regard any such limitation upon that 
competence as undermining the object and purpose of the Protocol. 

(ii) Assessing compatibility 

(a) Background 

Under the traditional rule, a State making a reservation with its act of 
acceptance of a treaty could not become a party to the treaty at all unless its 
reservation was accepted, or at least not objected to, by the parties of the treaty. 
Under such a regime no distinction could be drawn between permissibility and 

219 For the text of Article 20(2), see p 50 above. 
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acceptability as the latter covered the former. Even under the intra-American 
system, the two aspects were merged, the outcome depending upon the 
individual reactions of States to reservations made to treaties within the Pan- 
American Union. If no objection was made, the reserving State became a party 
though its obligations were curtailed to the extent of its reservation. If an 
objection were made, it had the effect of preventing the treaty coming into force 
between the objecting and reserving States, though of course the treaty, as 
modified by the reservation, would still govern the relations between the 
reserving State and any State which did not object to the reservation.220 

In its Written Statement to the International Court in the Reservations case, 
the United States suggested that it was "well worth considering whether similar 
principles should be applied to all treaties of a character to which they are 
readily adaptable".221 It was not appropriate for such principles to be of general 
application: "there are certain kinds of treaties which have a substantive 
character justifying the recognition of a right of the parties, by objecting to 
proposed reservations which, in their view, would nullify the purpose and effect 
of the treaty, to prevent the reserving State from becoming a party".222 The 
Written Statement was not altogether helpful in explaining how such a 
classification would operate, beyond saying that the principles would not extend 
to a constitutional type of treaty establishing an international ~ r g a n i s a t i o n , ~ ~ ~  
though they could readily be applied to a treaty like the Genocide Convention. 

What is clear from the American Statement is that it envisaged that a State 
ratifying a multilateral treaty had "the right, so far as its national action is 
concerned to make such reservations as it believes necessary in order that it may 
become a party to the treaty".224 However, this did not deprive other States 
concerned of the right "to determine whether the treaty, so modified or 
amended, would be acceptable".225 The consequence for the situation faced by 

220 In its Written Statement to the International Court in the Reservations case, ICJ 
Pleadings, p 23 at 36-37, the United States gave the example of the reservations 
made by the Dominican Republic to the Havana Convention on Consular Agents 
1928, 155 LNTS 291. The United States regarded them as "being of the nature of 
amendments which would deprive the Convention of a large part of its value" and 
were therefore "unacceptable" to the United States. Accordingly, the United States 
did not "regard the Convention as ratified by the Dominican Republic to be in 
effect" between the two countries. However, as the Written Statement pointed out: 

None of the other signatories objected to the Dominican reservation, and it 
has been inferred that they assented impliedly to the reservation so that the 
Convention, as modified by the Dominican reservation, is deemed to be in 
effect between the Dominican Republic and all other parties except the 
United States. 

221 Ibid, at 36. 
222 Ibid, at 33. 
223 In the Statement, the United States referred to it as an "organisational" type of 

treaty, "that is, a treaty which establishes an international organisation and sets 
forth the constitution or charter of the organisation in terms so finely balanced and 
interrelated that a reservation disturbing that situation would seriously affect the 
powers, functions and procedures of the organisation" (idem). 

224 Ibid, at 4 1. 
225 Idem. 
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the Court, where reservations had been accepted by some, but not by other, 
States depended first upon the type of treaty (reservations to certain treaties 
would still require unanimous acceptance), but in most cases upon the reaction 
of other parties individually. Such a practice, according to the Statement, 
"would leave the legal effect of the reservations to be determined as between the 
reserving State and each of the other 

As to the question of whether there was to be any additional limitation upon 
the liberty of the reserving State, this issue too the United States seemed to 
regard as best left to the other parties. There was an enigmatic reference to the 
general acceptance of the Genocide Convention being an objective of greater 
importance than the "discouragement of undesirable, but nevertheless not fatal, 
 reservation^".^^^ 

With regard to what was meant by "fatal" and what consequences might flow 
from that fact, the Statement was not particularly revealing. In countering the 
argument that the unanimity rule protected a State from any reservation that 
might be incompatible with the treaty, the United States asserted that there were 
"adequate safeguards against reservations so unreasonable as to make a mockery 
of ratification", including "the probability that no party will accept a ratification 
subject to a completely fraudulent reservation".228 

Even if one were to equate fraudulent with fatal, this would not clarify the 
position: both epithets are equally imprecise in this context. Nor could 
"fraudulent" be a concept of wide application. It would be an extremely serious 
matter to allege fraud against a reserving State, and not an easy allegation to 
substantiate. As Israel submitted in its Written Statement to the Court in the 
same case,229 a "reserving State is entitled to have its reservation taken in good 
faith, unless mala fides can be clearly established". Equally with the United 
States, however, Israel regarded the validity and effect of a reservation and the 
ratification to which it was attached as dependent primarily upon the reactions 
of individual 

The only alternative views expressed to the Court were the absolute 
sovereignty principle espoused by the Soviet Union and its East European allies 
"who maintained that all states had an absolute and inherent faculty, in the 
exercise of their sovereign rights, to make reservations at will as an act of 
state",231 and the traditional unanimity principle expressed by the United 

226 Ibid, at 43. 
227 Idem. 
228 Idem. 
229 Ibid,p195at214. 
230 In the words of its Statement (idem): 

where the Convention is ratified or acceded to by a State subject to a 
reservation,. . .the reserving State is to be regarded as a party to it except in 
so far as concerns the actual contracting parties as object to the said 
reservation. 

23 1 As described in the Written Statement of the United Kingdom, ibid, p 48 at 53, see 
also the description in the US Statement, ibid, at 41. For assertions of the 
principle, see the Written Statement of the USSR. ibid, p 21 and Poland, ibid, 
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Kingdom and France, whereby, if a reservation was objected to, the reserving 
State had a choice: it must "either abandon the reservation or give up becoming 
a party to that particular convention".232 The former approach was unacceptable 
in so far as other parties to a treaty would "be bound to respect and give effect 
to the reservations in their relations with the reserving State despite their 

The latter was open to the criticism that it gave all parties a veto 
over any reservation which a potential party might make to its acceptance of the 
treaty.234 

In the circumstances, it is hardly surprising that the Court sought a 
compromise between the freedom of the reservation maker under the 
sovereignty approach to impose its terms on other parties, and the situation 
under the unanimity principle whereby each party was given what amounted to a 
veto on all reservations and the ratifications to which they were attached. The 
Pan-American approach at least offered the basis for a compromise, a 
compromise which had two noteworthy features. In the first place, as the United 
States and Israeli submissions to the Court made clear, the acceptability of 
reservations would be a matter for individual parties to decides for themselves. 
Secondly, support for the adoption of a more flexible regime for reservations 
consequent upon the changes "in the circumstances surrounding the drawing up 
of multilateral conventions" could be regarded as "a plea for the exercise of 
r e a s ~ n a b l e n e s s " ~ ~ ~  in the treaty relations of the parties involved in making or 
reacting to reservations. 

With regard to the first aspect, the predominance of the subjective or 
individualistic approach to reservations was reflected in the absence of more 
than a passing reference to the possibility of a role for the judicial determination 
of the validity and effectiveness of reservations. The only comment in the 
Statement by the United States was that it would "not be beyond the province of 
a court to find that a seeming reservation together with its seeming 
accompanying reservation were futile and fraudulent devices, and without legal 
effect".236 A similar emphasis can be seen in the Court's advisory opinion 
where the only limitation on the subjective assessment of the validity of 

p 283 at 285; Czechoslovakia, ibid, p 286 at 286-87; Romania, ibid, p 290 at 291; 
Ukraine, ibid, p 292; Bulgaria, ibid, p 293. 

232 Written Statement of the United Kingdom, ibid, p 56. 
233 Ibid, p 55. 
234 See the answer proposed to the first question submitted to the Court in the 

Reservations case by Rousseau in his oral statement on behalf of the French 
Government, ibid, p 4 17 at 433: 

1'Etat qui a formule une rtserve a la Convention pour la prkvention et la 
repression du crime de genocide ne peut Ctre considere comme partie a la 
convention aussi longtemps qu'il maintient sa reserve si une ou plusieurs 
parties a la convention font une objection a cette reserve. 

235 Written Statement of the United Kingdom, ibid, p 55. The point being made by the 
United Kingdom was that the reference to the changes in support of the 
sovereignty approach would have had more force if it had been used to justify a 
change in the law (ie, from the orthodox view) on the basis of what was 
reasonable. 

236 Ibid, p 43. 
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reservations was when an objection was aimed "at the complete exclusion from 
the Convention in a case where it was expressed by the adoption of a position on 
the jurisdictional plane".237 The legalistic influence at work within the 
International Law Commission ultimately converted the object and purpose of a 
treaty from a guideline to a test of impermissibility238 in what became Article 
19(c) of the Vienna Convention. 

(b) Theory 

As has already been pointed out, altiiough Article 19 proscribes the formulation 
of reservations in the circumstances set out therein, the Vienna Convention 
makes no provision for the consequences of a reservation which fails to comply 
with that Article. In theory it is arguable that a non-complying reservation is 
automatically void and indeed some writers regard this as the only possibility. In 
the case of Bowett, the issue was solely that of deciding whether or not the 
inevitable invalidity affected only the reservation or the entire acceptance of the 
treaty to which it was attached.239 Nevertheless, as a matter of interpretation, 
the rules relating to the acceptance of and objection to reservations contained in 
Article 20(4) and (5) could be applied to Article 19(c) as the only limitation 
upon the former provisions is "unless the treaty otherwise provides", an 
exception which is appropriate to exclude its application to Article 19(a) and (b) 
but not (c). Moreover, the reference in paragraph (b) of Article 20(4) to the 
possibility of an objecting State definitely expressing its intention that the treaty 
should not enter into force between itself and the reserving State reinforces the 
view that Article 20 applies to reservations which fall foul of Article 19(c). As 
the International Court asserted in the Reservations case:240 

The object and purpose of the Convention thus limit both the freedom of making 
reservations and that of objecting to them. It follows that it is the compatibility 
of a reservation with the object and purpose of the Convention that must furnish 
the criterion for the attitude of a State in making the reservation on accession as 
well as for the appraisal by a State in objecting to the reservation. Such is the 
rule of conduct which must guide every State in the appraisal which it must 
make, individually and from its own standpoint, of the admissibility of any 
reservation. 

The Court later went on to say:241 

As no State can be bound by a reservation to which it has not consented, it 
necessarily follows that each State objecting to it will or will not, on the basis of 
its individual appraisal within the limits of the criterion of the object and 
purpose stated above, consider the reserving State to be a party to the 
Convention. In the ordinary course of events, such a decision will only affect the 
relationship between the State making the reservation and the objecting State; on 
the other hand, as will be pointed out later, such a decision might aim at the 

237 ICJ Rep 1951, p 15 at 26. 
238 See pp 84-85 below. 
239 Note 128 above, at 75,84. 
240 ICJ Rep 195 1, p 15 at 24. 
241 Ibid. at 26. 
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complete exclusion from the Convention in a case where it was expressed by the 
adoption of a position on the jurisdictional plane. 

In other words, the sanction of the inoperativeness of the treaty imposed by an 
objecting State on a reserving State is an appropriate reaction where the former 
regards the reservation in question as incompatible with the object and purpose 
of that treaty. 

As to the making of a choice between the view that an infraction of Article 
19 automatically renders a reservation void, and the possibility that such a 
reservation is open to acceptance in accordance with Article 20, paragraphs 4 
and 5, it has already been mentioned that, if a reservation infringes the 
prohibitions contained in Article 19(a) or (b), the fiction that this fact is self- 
evident has led to general acceptance of the idea that the invalidity of a 
reservation on either of these grounds is objectively and readily ascertainable. 
Although, as the prohibition on reservations in Article 64(1) of the European 
Convention demonstrates,242 this is not invariably so, the hypothesis persists 
that there is no scope for the subjective assessment by individual States of the 
compatibility of reservations with Article 19(a) or (b). Indeed, the correctness of 
this view would seem to be borne out by the incorporation, as outlined above, of 
the words "unless the treaty otherwise provides" into the text of Article 20(4). 

On the other hand, there are strong reasons for adopting the more flexible 
approach to the consequences of an alleged infringement of Article 19(c). In the 
first place, as was explained in the exposition in the preceding part of this paper 
of the various views expressed to the International Court in the Reservations 
case, it seemed to be accepted that the consequence of adopting a more flexible 
approach was to place the primary emphasis on assessing a reservation's 
compatibility with the object and purpose of a treaty upon the reactions of 
individual parties, and this perception was shared by the Court. In addition, it 
was recognised by the International Law Commission in its 1962 Report that the 
issue of compatibility was not a factor excluding the making of a reservation but 
simply a matter that had to be taken into account by a State when doing so,243 
echoing the view of the Court in the Reservations case244 that it was "a valuable 
concept to be taken into account both by States formulating a reservation and by 
States deciding whether or not to consent to a reservation that has been 
formulated by another State".245 By 1966, the Commission had incorporated the 
compatibility requirement as essential to the validity of a reservation in 
accordance with what became Article 19. Despite the significance apparently 
attributed to the compatibility criterion by this change, it is clear that the 

242 See pp 57-60 above. 
243 According to Draft Article 17(2)(a), Yearbook of the International Law 

Commission 1962, Vol 11, p 60: "When formulating a reservation .... a State shall 
have regard to the compatibility of the reservation with the object and purpose of 
the treaty". 

244 See p 83 above. 
245 Yearbook ofthe International Law Commission 1962, Vol 11, p 66. 
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Commission still regarded paragraph (c) as operating on a different basis from 
paragraphs (a) and (b). In the words of the 1966 ~ e ~ 0 1 - t : ~ ~ ~  

The legal position when a reservation is one expressly or impliedly prohibited in 
unambiguous terms under paragraphs (a) or (b) of the article is clear. The 
admissibility or otherwise of a reservation under paragraph (c), on the other 
hand, is in every case very much a matter of the appreciation of the acceptability 
of the reservation by the other contracting States; and this paragraph has, 
therefore, to be read in close conjunction with the provisions of article [20] 
regarding acceptance of and objectio~: to reservations. 

There are two curious aspects about this passage. Germane to the earlier 
discussion, it avoids the issue of the applicability of the text of Article 20 to 
Article 19(a) and (b) if the infi-action of those provisions is unclear. In the 
present context, it certainly appears to place the assessment of compatibility 
with a treaty's object and purpose within the purview of individual States under 
Article 20, though this does not appear to have been Waldock's view. At the 
Vienna Conference, the United States proposed an amendment to Article 20(4) 
that would have made it inapplicable to cjrcumstances where the reservation was 
prohibited by Article 1 9 . ~ ~ ~  Waldock's somewhat enigmatic response was to 
suggest that this proposal was in line with the Commission's view of the 
relationship between the two provisions.248 Despite a degree of support for this 
amendment,249 it was later withdrawn, thus leaving open the contrary 
interpretation possible both under the Commission's draft and in the Convention 
itself. It is true that, instead, what became Article 20(4) was amended to include 
the words "unless the treaty otherwise provides" as an exception to the 
application of the rules of acceptance and objection contained in that paragraph. 
However, the suggestion that the addition of those words "to a considerable 
extent accomplishes the same objective" as the US proposal250 appears to be 
misplaced. While these words would be adequate to exclude reservations 
prohibited by Article 19(a) or (b), they would not necessarily be appropriate to 
exclude those to which Article 19(c) applies as the object and purpose of a 
treaty will rarely be explicitly stated in the treaty itself. 

On this analysis, the significance of Article 19(c) has been greatly reduced. 
It has for example been suggested that it in effect gives it the status of "a mere 

246 Yearbook of the International Law Commission 1966, Vol 11, p 207. 
247 The amendment would have introduced the words emphasised in the opening to 

what became Article 20(4): "In cases not falling under the preceding paragraphs of 
this article and unless the reservation is prohibited by virtue of Article [19]" 
(A/CONF.39/C. I/L.I27:VCOR, Conf Docs, p 136). 

248 In answer to the question, would the US amendment "be consistent with the 
Commission's intention", Waldock responded in the affirmative, "since it would in 
effect restate the rule already laid down in article [19]". However, he went on to 
admit that it would not "cany the solution of the reservation problem any further 
and would still leave unsettled the question of who would decide whether a 
reservation was or was not incompatible with the object and purpose of the treaty" 
(ibid, 25th Mtg Cttee of the Whole, 16 April 1968, 1st Sess, p 133). 

249 See Redgwell, n I0 above, at 25940 .  
250 Kearney R and Dalton E, "The Treaty on Treaties" (1 970) 64 American Journal of 

lnternational Law 495 at 512. 
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doctrinal assertion",251 which is where it stood in the 1962  raft.^^^ This is to 
misunderstand the position, because the crucial issue is how the matter of 
compatibility is to be resolved. As long as the question is left in the hands of the 
treaty parties, Article 19(c) remains primarily a guide to conduct rather than a 
prescriptive norm. If it becomes an issue before a judicial tribunal or other 
adjudicatory forum, it is applicable as a legal norm and as a basis for 
invalidating a particular reservation. In this latter circumstance, the 
incorporation of the compatibility criterion as part of Article 19(c) is of crucial 
importance. It is no longer, as it was in the 1962 text, simply a guide to State 
conduct. In this aspect, the Convention faithfully preserves the political 
compromise explicit in the International Court's opinion in the Reservations 
case253 in which it distinguished between the more normal situation where it is 
for individual States, though mindful of the compatibility criterion, to accept or 
object to reservations (and in the latter case to decide whether to regard treaty 
relations as existing between themselves and the reserving State), and where it is 
possible to have the issue of compatability objectively determined on the 
jurisdictional plane.254 

(c) Practice 
The possibility that Article 19(c) is, in the absence of an opportunity for 
objective assessment of the issue of compatibility, subject to the rules of 
acceptance contained in Article 20 could provide a reserving State with a W h e r  
advantage. In the absence of a conclusive determination of invalidity, the 
reserving State can shelter behind a reservation of dubious permissibility to the 
extent of its political capacity to do so. Apart from their influence upon the 
outcome of any such confrontation, the reactions of other States have a more 
direct impact on the resolution of the legal issues. In the first place, State 
practice could clarify the relationship between Articles 19 and 20, for example if 
there were a consistent attitude excluding the operation of the latter provision in 
cases to which the former might well apply. Secondly, State practice could offer 
guidance as to how objecting States might deal with a situation which, if Article 
20 were to be applied, would be so much to their disadvantage. 

On the first issue, State practice has provided no adequate guidance. 
Although, as will be discussed shortly, some reservations have given rise to 
serious objections by a small number of States on the ground that such 
reservations were impermissible, the vast majority of treaty parties have 
remained silent. This absence of objection raises the question of whether the 
situation of such States is governed by Article 20(5) of the Vienna Convention 
whereby "unless the treaty otherwise provides, a reservation is considered to 
have been accepted by a State if it shall have raised no objection to the 
reservation by the end of a period of twelve months after it was notified of the 

251 Ruda, n 10 above, at 190. 
252 See p 84 and n 243 above. 
253 ICJ Rep 1951, p 15. 
254 Ibid, at 26. 
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reservation".255 Those who argue that Article 20(4) cannot apply to 
impermissible reservations could adopt the same view a fortiori with regard to 
Article 20(5). However, while both provisions incorporate the proviso, "unless 
the treaty otherwise provides", this exception clearly operates only with respect 
to Article 19(a) and (b), but does not seem appropriate to a case involving 
Article 1 9 ( c ) . ~ ~ ~  Moreover, acquiescence and tacit consent have a much wider 
role to play in relation to treaties under customary international law than that 
envisaged by Article 20(5). Although the International Law Commission 
dropped its proposals for a collegiate method of determining the permissibility 
of reservations,257 the parties remain the guardians of their treaty and, if no 
formal procedures exist for judicial or other third party resolution of disputes 
arising under the treaty, they can still hnction as final arbiters, albeit in an 
informal way, of such matters. In this regard, the absence of widespread 
objection to an allegedly incompatible reservation gives it at least a qualified or 
presumptive legality.258 

With regard to the second issue, States have adopted a variety of approaches 
to counter reservations which they believe are incompatible with the object and 
purpose of a treaty. Article 20(4)(b) envisages one possibility: an objecting 
State can "definitely" express its intention that the treaty is not to enter into 
force between itself and the reserving State. Although the exercise of this power 
by a reacting State is not limited to cases of alleged incompatibility,259 it was 
perceived by the International Court in the Reservations case as an appropriate 
reaction in such  circumstance^.^^^ Nevertheless, to declare the treaty as not in 
force is an extreme measure for a reacting State to adopt, even in a case of 
alleged incompatibility, and, for that reason, it is a step which is not often 
taken.261 

If the reacting State wishes to preserve the treaty obligations to which a 
reservation applies in its relations with the reserving State, it might be able to 
argue that the obligations also exist under customary international law. In such 
circumstances, unless the reservation formed part of a consistent pattern of 
dissent by the reserving State since the emergence of the rule, which effectively 

255 Article 20(5) continues: "or by the date on which it expressed its consent to be 
bound by the treaty, whichever is later". See further pp 122, 124-26 below. 

256 See p 85 above. 
257 See Yearbook of the International Law Commission 1956, Vol 11, p 11 5. 
258 As the inevitable effect of Article 20(4)(a) and (c). 
259 As Waldock said in reply to a question of whether a State could lodge an objection 

other than on the ground of incompatibility, "Yes. Each contracting State remained 
completely free to decide for itself, in accordance with its own interests, whether 
or not it would accept the reservation" (VCOR, 1st Sess, 25th Mtg, 16 April 1968, 
p 133). It would seem to follow from this that the scope of that objection, ie 
whether it extended to the treaty relations between the two States, was similarly at 
the reacting State's discretion. 

260 See p 83 above. 
261 See the objections made by Israel, Italy and the United Kingdom to the reservation 

of Burundi to the Convention on the Prevention and Punishment of Crimes 
Against Internationally Protected Persons 1973 in Multilateral Treaties, n 36 
above, at 696-97. 
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prevented the application of the rule to itself, the rule would continue to operate 
notwithstanding the reservation. This seems to have been the approach adopted 
by a number of States to reservations made to the 1961 Convention on 
Diplomatic Relations. According to Article 27, paragraphs 1 and 2, a receiving 
State "shall permit and protect free communication" by a diplomatic mission, 
the official correspondence of which "shall be inviolable". Hence, as paragraph 
3 proclaims, the diplomatic bag "shall not be opened or detained". This last 
requirement provoked various reservations by Arab including one by 
Bahrain claiming a right "to open a diplomatic bag if there are serious grounds 
for presuming that it contains articles the import or export of which is prohibited 
by law".263 Although a number of parties declared the various reservations 
invalid,264 a few responded to the reservations by asserting that the rule set out 
in Article 27(3) remained binding under customary international 

In most cases an objecting State will not be able to rely upon the contention 
that the treaty, or at least the part of it which is subject to the reservation, is an 
expression of customary international law. The only course open to a State 
wishing to preserve the effectiveness of the treaty provision covered by the 
reservation is to attack the validity and effect of the reservation in its objection. 
A variety of formulae have been employed in an attempt to achieve this end. 
Some States have expressed the view that they do not "regard" or "recognise" a 
particular reservation as "valid".266 On other occasions, such pronouncements 
have been put in the form of an assertion that the reservation in question is 

262 See the reservations by Kuwait, Libya, Qatar, Saudi Arabia and the Yemen Arab 
Republic, ibid, pp 54-55, 63-64 n 10. 

263 lbid, p 53. 
264 See the objections by Australia, ibid, p 57; by Canada (though not to all of these 

reservations), idem; Czechoslovakia, ibid, p 62 n 2 (and see n 265 below); France, 
ibid, p 58 (regarding the reservation by Yemen); Poland, ibid, p 60 (directed 
against Bahrain and Libya); and the United Kingdom, ibid, p 61 (concerning only 
the reservations by Bahrain and Qatar). 

265 See the objections by Czechoslovakia, 808 UNTS 388, to the reservations by 
Bahrain ("contrary to a valid norm of general international law"), and 1057 UNTS 
330-3 1 by Libya (the principle of inviolability "is generally recognised in 
international law and is absolute and without exception in the sphere of its 
applicability), compare in respect of Yemen and Qatar, Multilateral Treaties n 36 
above, p 62 n 2; by the Netherlands, ibid, p 59, to the reservation by Bahrain ("this 
provision remains in force.. .in accordance with customary international law") and 
similarly with regard to various reservations to Article 37(2) of the Convention, 
idem; by Poland, ibid, p 60, to that by Libya ("The principles of inviolability of 
diplomatic pouch and freedom of communication are generally recognised in 
international law and cannot be changed by unilateral reservation"): see also the 
reactions by Hungary, ibid, pp 58-59; Ukraine, ibid, p 60; and the Soviet Union, 
idem, to the reservation by Bahrain that the principle of inviolability was 
"recognised in international practice". 

266 See, in relation to the Convention on Diplomatic Relations 1961, the objections 
made to various reservations by Australia, Canada, Denmark, France, Hungary, 
Ireland, Mongolia, New Zealand, Ukraine, the Soviet Union and the United 
Kingdom, ibid, pp 56-61. 
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"incompatible with the object and purpose" of the particular convention,267 or 
that the objecting State does not regard the statement as "modifying any of the 
rights or obligations" contained in the relevant provision.268 

On the issue of the relationship between Article 19(c) and Article 20 
paragraphs 4 and 5, of the Vienna Convention on the Law of ~ r e a t i e s , ~ ~ ~  the 
practice of States thus offers no clear indication of which provision has pre- 
eminence. It may be, however, that there is a growing perception amongst States 
that objections along such lines as have been described serve no useful purpose. 
For example, with regard to the reservation by the Yemen Arab Republic to 
Article 5 of the Convention on the Elimination of All Forms of Racial 
Discrimination 1 9 6 6 , ~ ~ ~  of the 142 parties to the Convention at 31 December 
1994, 14 had objected, most of them challenging the validity of the 
reservation.271 In the case of the later Convention on the Prevention and 
Punishment of Crimes Against Internationally Protected Persons, Including 
Diplomatic Agents of 1973, Burundi reserved a right not to apply to alleged 
offenders, belonging "to a national liberation movement recognised by Burundi 
or by an international organisation of which Burundi is a member", whose 
"actions are part of their struggle for liberation", Article 2(2) of the Convention, 
requiring parties to "make these crimes punishable by appropriate penalties 
which take into account their grave nature", and Article 6(1), which requires the 
party in whose territory the alleged offender is present to take appropriate 
measures "to ensure his presence for the purpose of prosecution or 
extradition".272 Of the 89 parties to this Convention at 3 1 December 1994, only 
four objected to this reservation, all on the ground that it was incompatible with 
the object and purpose of the The States which were parties to 
both Conventions, but which objected to the reservation by Yemen to the 
former, though not to that by Burundi to the latter, were Australia, Belgium, 

267 See, with regard to the Convention on Diplomatic Relations, the objections by 
Belgium, France, Hungary, Japan, Mongolia and Poland, ibid, pp 57-60; and, with 
respect to the Convention on the Elimination of All Forms of Racial 
Discrimination, the objections of Australia, Belgium, Canada, Denmark, Finland, 
Germany, Mexico, Netherlands and Sweden, ibid, pp 99-101. 

268 Occasionally the declaration to which the objection is expressed will be classified 
by the objecting State as a "reservation", see the reaction by Australia to the 
reservation by Yemen to the Convention on Diplomatic Relations, ibid, pp 56-59; 
by Ireland to the reservations by the PRC to Articles 14 and 16 of that Convention, 
ibid, p 59; and by Luxembourg to those by the Soviet Republics, idem; but it may 
be that the purpose of the reaction will normally be to treat the reservation as a 
mere interpretative statement, having no consequences for the treaty relations of 
either State, see the reference to the declaration being objected to as a "statement" 
in relation to the same Convention by Australia, Belgium, Canada, Denmark, 
France, Malta and New Zealand, ibid, pp 5 7 4 0 .  

269 See p 83 above. 
270 Ibid, p 104 n 8. 
271 Ibid, pp 99-101. 
272 Ibid, p 694. 
273 The four States were Germany (FR), Israel, Italy and the United Kingdom, ibid, 

pp 696-97. 
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Canada, Denmark, Finland, Mexico, Netherlands, New Zealand, Norway and 
Sweden. 

Tt is difficult to surmise why Burundi's reservation should have prompted no 
reaction kom those States. Was it inertia, a lack of appreciation by those dealing 
with the matter in the relevant Foreign Affairs Department of the significance of 
the reservation, or perhaps a reluctance to appear to oppose a reservation based 
upon such a highly emotive political factor? Inertia may be too strong a word, 
though there is certainly a tendency among many States to refrain from 
objecting to reservations if the reserving State is one with which they are 
unlikely to have dealings under the treaty regime.274 Accordingly, Burundi may 
have been regarded as too remote a haven for assailants of internationally 
protected persons for most countries to worry about. Nevertheless, the scope of 
the reservation was so drastic that the lack of response by those States was 
surprising, particularly when contrasted with the reactions of Italy and the 
United Kingdom which went so far as to deny Burundi's right to be considered a 
party to the Convention unless its reservation was withdrawn.275 

If the lack of response by the group of States referred to above is 
symptomatic of a view that there is little point in objecting to exclusionary 
reservations even if they are of a fundamental nature, such fatalism may be 
misplaced. However, before dealing with the consequences of making or 
objecting to reservations that may infringe Article 19(c), it is necessary to 
consider the situation from the point of view of the remedies that are available to 
parties which might wish to challenge the validity of a particular reservation. 

(d) Adjudication as a basis for objective assessment 
The distinction was drawn in the Reservations case276 between the subjective 
and objective application of the object and purpose test to the validity of 
reservations. The former was left to the appreciation of the position by 
individual treaty parties; the latter occurred only when the issue of validity could 
be tested on the jurisdictional plane.277 It is the ambit of this objective 
assessment of the validity of reservations that must now be considered. 

1. The position under the European Convention. If a treaty regime 
incorporates an institution with competence to adjudicate on disputes relating to 
the interpretation and application of the treaty, that competence would normally 

274 See p 129 below. 
275 The United Kingdom's objection was worded as follows (ibid, p 697): 

The purpose of this Convention was to secure the world-wide repression of 
crimes against internationally protected persons, including diplomatic 
agents, and to deny the perpetrators of such crimes a safe haven. 
Accordingly the Government of the United Kingdom of Great Britain and 
Northern Ireland regard the reservation entered by the Government of 
Burundi as incompatible with the object and purpose of the Convention, and 
are unable to consider Burundi as having validly acceded to the Convention 
until such time as the reservation is withdrawn. 

The Italian response was in similar terms (ibid, p 696). 
276 ICJ Rep 1951, p 15. 
277 See pp 83-84 above. 
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extend to deciding upon the validity o f  acts of  ratification of, or accession to, the 
treaty and reservations attached thereto. This proposition has never been 
doubted in the context of  the European Convention. As the European Court said 
in the Belilos case:278 

The Court's competence to determine the validity under Article 64 of the 
Convention of a reservation or, where appropriate, of an interpretative 
declaration has not given rise to dispute in the instant case. That the Court has 
jurisdiction is apparent from Articles 45 and 49 of the Convention, which were 
cited by the Government, and from Article 19 and the Court's case law. 

The essentially objective nature of this task had been emphasised by the 
European Commission in the Temeltasch case:279 

61. ... even assuming that some legal effect were to be attributed to an 
acceptance or an objection made in respect of a reservation to the Convention. 
this could not rule out the Commission's competence to decide the compliance 
of a given reservation or an interpretative declaration with the Convention. 

62. In this respect, the specific nature of the Convention should be recalled. 
and particularly the fact that in Section 111 it establishes organs responsible for 
supervising the enforcement of its provisions by the Contracting Parties. 

63. The latter. in drawing up the Convention, did not intend-as the 
Commission has already noted. "to concede to each other reciprocal rights and 
obligations in pursuance of their individual interests. but.. . to establish a 
common public order of the free democracies of Europe with the ob.ject of 
safeguarding their common heritage of political traditions, ideals, freedom and 
the rule of law". The obligations undertaken by States are of an essentially 
objective character. which is particularly clear from the supervisory machinery 
established by the Convention. The latter "is founded upon the concept of a 
collective guarantee by the High Contracting Parties of the rights and freedoms 
set forth in the Convention". 

2. T h e  position u n d e r  t h e  Covenant  on  Civil a n d  Political Rights. The issue 
has also arisen in relation to  the International Covenant on Civil and Political 
Rights 1966. The Covenant provides for the creation of  a Human Rights 

Parties are under an obligation to submit reports to  the United 
Nations Secretary-General, for transmission to the "on the 
measures they have adopted which give effect to  the rights recognised" in the 

278 (1988) ECHR Ser A. No 132. p 24; citing as "the most recent authority" the Ettl 
case (1987) ECHR Ser A. No 117, p 19: see also the Ringeisen case (1971) ECHR 
Ser A. No 13. pp 40-41. As to the provisions of the Convention cited by the 
Court, Article 19 stated that. to "ensure the observance of the engagements 
undertaken by the High Contracting Parties in the present Convention. there shall 
be set up" a European Commission and a European Court of Human Rights. By 
Article 45 the  jurisdiction of the Court shall extend to all cases concerning the 
interpretation and application of the present Convention" which are referred to it. 
and. by Article49. in "the event of a dispute as to whether the Court has 
jurisdiction, the matter shall be settled by the decision of the Court". 

279 i1983) 5 EHRR 417 at 430. quoting from the Commission's Opinion in Austvla v 
Italy, Application No 788160, 7 Coll23 at 41, 42. 

280 Article 28. 
281 Article 40(2). 
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Covenant "and on progress made in the enjoyment of those rights".282 As to 
what the Committee can do with such reports, Article 40(4) simply requires it to 
study them, but also to transmit its responses, in the form of "its reports, and 
such general comments as it may consider appropriate", to all parties283 and 
also, if it wishes, it may send those comments along with the report from the 
State concerned to the United Nations Economic and Social Council. 

This very limited power may be extended in two ways: if the States involved 
in a dispute have recognised the competence of the Committee to hear 
complaints over compliance,284 or if a State has recognised the Committee's 
competence "to receive and consider communications from individuals subject 
to its jurisdiction who claim to be victims of a violation by that State Party of 
any of the rights set forth in the Covenant" under Article 1 of the first Optional 
Protocol. The extent of the powers thus granted will be addressed shortly, but 
for the present the issue is whether Article 40(4) in itself gives authority to the 
Committee to adjudicate upon the validity of acceptances of the Covenant and 
of any reservations that may have been attached to those acceptances. 

The matter was considered by the Committee in General Comment No 
24(52) of 2 November 1994. It seemed to accept, as indicated by the 
International Court in the Reservations case, that, for international treaties in 
general, the question of the compatibility of a reservation with the object and 
purpose of a treaty was for each party to determine for itself in accordance with 
what became Article 20(4) of the Vienna However, in the 
Committee's view this approach was inappropriate with regard to a human 
rights instruments. Referring to the Vienna Convention, the Committee had this 
to say:286 

the Committee believes that its provisions on the role of State ob.jections in 
relation to reservations are inappropriate to address the problem of reservations 
to human rights treaties. Such treaties, and the Covenant specifically. are not a 
web of inter-State exchanges of mutual obligations. They concern the 
endowment of individuals with rights. The principle of inter-State reciprocity has 
no place. save perhaps in the limited context of reservations to declarations on 
the Committee's competence under Article 41. And because the operation of the 
classic rules on reservations is so inadequate for the Covenant. States have often 
not seen any legal interest in or need to ob-iect to reservations. The absence of 
protest by States cannot imply that a reservation is either compatible or 
incompatible with the object and purpose of the Covenant. 0b.jections have been 

282 Article 40(1). 
283 The question of whether "its reports" referred to country specific reports which the 

Committee was entitled to make by virtue of this provision. or whether it referred 
solely to the annual reports which the Committee was required to make under 
Article 45 to the General Assembly through the Economic and Social Council, was 
a disputed issue. see McGoldrick D, The Human Rzghts Commzttee Its Role zn the 
Development of the International Covenant on Civil and Polzfical Rights (1991), 
pp 89-96; Nowak M, UN Covenant on Civil and Polztzcal Rzghts CCPR 
Comrnentaly (1993). pp 568-73. 

284 Article 41. 
28s (1994) 15 HRLJ 464 at 467 (para 16). 
286 Idem (para 17). 
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occasional. made by some States but not others. and on grounds not always 
specified; when an ob.jection is made. it often does not specify a legal 
consequence, or sometimes even indicates that the objecting party nonetheless 
does not regard the Covenant as not in effect as between the parties concerned. 
In short. the pattern is so unclear that it is not safe to assume that a non-objecting 
State thinks that a particular reservation is acceptable. In the view of the 
Committee. because of the special characteristics of the Covenant as a human 
rights treaty, it is open to question what effect objections have between States 
inter se. 

Although proselytisers of  human rights are quick to advance this argument, it 
is open t o  question. For example, the pattern of  objections is not noticeably 
different from the position under other treaties.287 In addition, the Committee's 
approach ignores the political and legal facts that it is for the States which 
negotiate a treaty to  decide upon the admissibility o f  reservations, and for those 
of  their number which become parties to  act as guardians of  the treaty to  the 
extent that no adjudicative machinery is provided under that instrument to  deal 
with the particular matter in dispute. Because of  what might loosely be tenned 
as the reserve powers o f  the parties, it does not follow that, if some independent 
review body is created under the treaty, the body in question is entitled 
automatically to  oversee the entire interpretation and application of  the treaty. It 
is clear that such a role was bestowed upon the Court, the Commission and the 
Council of  Ministers under the European it is equally clear that 

287 See pp 89-90 above. Supporters of the view that there has been a decline in 
objections to reservations to human rights instruments attributable to the lack of 
reciprocity in such treaties have tended to ignore the similar pattern in relation to 
other treaties and are therefore obliged to hedge their conclusions because of the 
lack of data needed for a proper comparison. According to Coccia M. 
"Reservations to Multilateral Treaties on Human Rights" (1985) 15 California 
Western International Law Journal 1 at 34-35: 

Examination of the post-1951 treaties on human rights open to universal 
participation which have entered into force shows that only a small number 
of States have objected to the reservations of other States. Furthermore. as 
new conventions enter into force, the trend is clearly towards a smaller 
number of ob.jections.. . [Tlhis may show how objections. unlike 
reservations, are no longer regarded as effective legal tools, at least with 
respect to human rights treaties. 

Subsequently he had this to say (at 37): 
The impairment of the legal role of objections brought about by the Vienna 
Convention is a phenomenon which affects all multilateral treaties. However. 
its impact is magnified in regard to human rights treaties. In this area the 
obligations of States have a less contractual character because every State 
undertakes to abide by certain rules which for the most part concern the 
treatment of its own citizens. The concept of reciprocity. which is common 
to most international law issues. does not work here in the usual way 
because the notion of contractual balance between the rights and duties of 
States is quite altered. 

See also the comment by Marks S. n 155 above, at 323: "the reluctance of 
contracting States to object to the reservations of other States. particularly where 
human rights treaties are concerned. is legendry". 

288 See pp 90-91 above. 
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a similar role was not bestowed expressly upon the Human Rights Committee by 
the International Covenant on Civil and Political Rights 1966. 

The question is therefore whether the Committee's competence in this regard 
arises by necessary implication or interpretation from its status within the 
Covenant regime or from the express powers granted to it by the Covenant. The 
Committee did not doubt the existence of its authority. Basing itself upon the 
passage quoted above, the Committee asserted that it "necessarily falls" to itself 
"to determine whether a specific reservation is compatible with the object and 
purpose of the Covenant", explaining that:289 

This is in part because. as indicated above, it is an inappropriate task for States 
parties in relation to human rights treaties. and in part because it is a task that the 
Committee cannot avoid in the performance of its functions. In order to know 
the scope of its duty to examine a State's compliance under article 40 or a 
communication under the first Optional Protocol. the Committee has necessarily 
to take a view on the compatibility of a reservation with the object and purpose 
of the Covenant and with general international law. Because of the special 
character of a human rights treaty. the compatibility of a reservation with the 
object and purpose of the Covenant must be established objectively, by reference 
to legal principles, and the Committee is particularly well placed to perform this 
task. 

The Committee thus referred to two potential bases for its role in this regard, 
Article 40 of the Covenant, and the first Optional Protocol. These possibilities 
need to be examined separately. 

It would appear that the Committee relied primarily on the former alternative 
because the title it gave to its document (that is, General Comment No 24(52)) 
was "General Comment Adopted by the Human Rights Committee under Article 
40, Paragraph 4, of the international Covenant on Civil and Political Rights". As 
has already been explained,290 the scope of Article 40(4) is relatively narrow 
and certainly does not appear to bestow powers on the "jurisdictional plane". 
Nevertheless, despite a lack of any firm basis in this provision, a number of 
members of the Committee have regarded that body as having a quasi-judicial 
nature based upon its status as guardian of the Although there 
were also members who represented the alternative, narrower view of the 
Committee's role and fi1nctions,29~ this became an increasingly minority 
attitude. With the changes in Eastern Europe diminishing the political 
significance of the latter, the Committee has been able to assert an essentially 
pro-human rights ideology less hampered by the demands of supporters of State 
sovereignty. It is this shift which prompted the Committee to tackle reservations, 

289 (1994) 15 HRLJ 464 at 467 (para 18). 
290 See p 92 above, and pp 95-96 below. 
291 See the various statements quoted by McGoldrick, n 283 above, p 54, though it 

was the Austrian member who had been an Under Secretary-General of the United 
Nations who described the Committee as "the guardian of the Covenant". 

292 McGoldrick quoted (idem) various examples of this attitude: that the Committee 
was "not a judicial body" and "its role was not to find fault"; that its function "was 
not to judge and then either to condemn or congratulate States parties". 
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clearly a manifestation o f  that sovereignty, in the way that it did in General 
Comment N o  24(52). 

As with any other international institution, the Committee's role is open to 
development through practice. Having made this point, one commentator went 
on to observe:293 

It is sometimes argued that the Committee cannot do anything which is not 
explicitly stated in the Covenant and Optional Protocol. But this is misleading. 
There is an obvious need, confirmed by practice. to fill in many gaps created by 
the wording of the Covenant and the Optional Protocol. First. the question arises 
as to the Committee's "implied" or "inherent" powers. At the very least, the 
functions explicitly given to it may imply certain steps which are not expressly 
mentioned. On this basis. the Committee has often taken such action as has 
seemed useful for its work .... Above all, while its functions are defined in the 
Covenant and the Protocol, its procedures and methods of work in carrying out 
those functions are neither fully prescribed nor limited by these instruments. To 
some extent the text leaves matters open, or empowers the Committee to decide 
them. Other steps may be inherent even if they are not clearly implied in any 
provision. The scope for experimentation and practical initiative is probably less 
limited by legal barriers than by the Committee's resources and other practical 
constraints. 

As has already been mentioned,294 the practice o f  the Committee has been to 
avoid preparing its own reports dealing with compliance by  individual States 
with the obligations contained in the Covenant. However, since April 1992, it 
has  adopted the procedure of  issuing "comments" on every State report it has  
considered.295 This is also symptomatic of the move towards a more judgmental 
role for the Committee. A similar development appears to  b e  taking place with 
regard to  the system of  "general comments" provided for in Article 40(4). In the 
past, they have been notable for their generality: often their very imprecision 

293 Opsahl T. "The Human Rights Committee" in Alston P, The Unlted Natlons and 
Human Rights: A Crztlcal Appraisal (1991). p 369 at 396-97. See also Nowak, 
n 283 above, p 556. who suggested that "the Covenant's historical background 
shows that a number of State representatives.. .accept certain formulations 
indicating a dynamzc element ofprogresslve realisatlon of human rlghts". 

294 See p 92 above. 
295 See Nowak. n 283 above. pp 572-73. As the Committee explained the purpose of 

such comments in its 1994 Report to the General Assembly (Supp No 40 
(N49140). Vol I. p 9, para 42): 

The Committee's comments provide a general evaluation of a State party's 
report and of the dialogue with the delegation, and take note of factors and 
difficulties that affect the implementation of the Covenant. of positive 
development that may have occurred during the period under review and of 
specific issues of concern relating to the application of the provisions of the 
Covenant. They include suggestions and recommendations to the State party 
concerned. ln the following periodic report. States parties are requested, on a 
systematic basis. to inform the Committee about the measures they have 
adopted to follow up on the Committee's comments. and are reminded, when 
appropriate. of the availability of advisory services. 
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made them difficult to apply to specific situations.296 This problem stemmed 
from the "Consensus Statement" of 1980 on "The Duties of the Human Rights 
Committee under Article 40 of the Covenant" which was an uneasy and 
provisional compromise between the divergent views held by members of the 
Committee.297 Political changes which have produced changes in personnel and 
attitudes within the Committee were undoubtedly responsible for the totally 
different tone of, and approach adopted in, General Comment No 24(52). While 
not referring to States by name, the Comment does identify very specifically the 
nature of various types of reservation and how they are incompatible with the 
object and purpose of both the Covenant and first Optional Protocol. In other 
words, the Committee in this respect also is heading in the direction of 
identifying parties in breach of what it regards as their obligations under these 
instruments, in this case indirectly by reference to the reservations which are 
inconsistent with those obligations. 

The new approach by the Human Rights Committee still leaves unanswered 
the question whether, in this way, the Committee can establish for itself an 
adjudicative role over reservations to the Covenant. At present the Committee 
has no power to determine issues with binding effect for parties. If it is 
dissatisfied with a State's performance of the obligations imposed by the 
Covenant, it can only request a further report from the State concerned, make 
comments on the State's conduct, or incorporate observations in its General 
Comments directed to all parties. These Comments can also be forwarded to the 
Economic and Social 

In addition, as required by Article 45 of the Covenant, the Committee 
submits an Annual Report to the General Assembly. These reports have been a 
valuable source of information on the work of the Committee rather than a 
stimulus to adequate consideration of important issues by the ~ s s e m b l y . ~ ~ ~  
Starting in 1994, as part of its assertion of a more judgmental role, the 
Committee decided to omit from its annual reports "the practice of preparing 
summaries of the consideration of States parties' reports", referring instead "to 
the meetings at which the report was considered, followed by the text of the 
'comments' of the ~ornmi t t ee" .3~~  

While this change in the form of the annual report is designed to give greater 
emphasis to the Committee's views on the degree of compliance by individual 
States with Covenant norms, the new assertiveness will only succeed in 
establishing a quasi-adjudicative role for the Committee to the extent that States 

296 These problems are reflected in the less than precise explanations of "general 
comments" provided by various authors. see Opsahl, n 293 above. p 415; Nowak. 
n 283 above. pp 573-76. 

297 See McGoldrick. n 283 above, p 92: Opsahl, n 293 above. pp 412-13. 
298 According to Now&, n 283 above, p 577. the Committee has, since 1984. 

transmitted all of its General Comments to the Council. 
299 See Samson's criticism ("Human Rights Co-ordination within the UN System" in 

Alston, n 293 above. p 620 at 655) of "repetitive discussions and repetitive 
resolutions by a series of UN organs" on matters of current political interest. 

300 Report of the Human Rights Committee 1994, GAOR 49th Sess. Supp No 40 
(N49140). pp 12-13. 
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accept and act upon its recommendations. If, for example, its comments on the 
acceptability of various reservations brought about their widespread withdrawal, 
thus indicating the obligatory nature of the Committee's determinations, the 
Committee's jurisdictional status would be recognised. Unless and until that 
occurs, it is doubtful whether the Committee's authority extends to displacing 
the normal test of the validity of the reservations, which is through the 
mechanisms of objection and acceptance as outlined in Article 20, paragraphs 4 
and 5, of the Vienna Convention. 

This still leaves open the position of the Human Rights Committee with 
regard to the possible extensions of its competence to deal with alleged breaches 
of the Covenant under Article 41 or under the first Optional Protocol. Article 
41(1) enables a party to submit a declaration recognising the Committee's 
authority "to receive and consider communications to the effect that a State 
Party claims that another State Party is not fulfilling its obligations under the 
present Covenant", but only if the two States have both accepted the 
Committee's competence to hear such complaints. Although Article 41 has 
similarities with an international adjudicative process (for example, paragraph I 
(c) provides for the satisfaction of the local remedies rule),301 the outcome is 
not in the form of a binding determination of the issues involved. The 
Committee's function is, according to Article 41(l)(e), to make available "its 
good offices to the States Parties concerned with a view to a friendly solution of 
the matter on the basis of respect for human rights and fundamental freedoms as 
recognised in the present Covenant". If such a solution is not achieved, then, 
according to paragraph b(ii), the Committee's authority extends only to making 
a report confined "to a brief statement of the to which shall be 
attached "the written submissions and record of the oral submissions" made by 
the parties. 

Despite the obvious limitations on this procedure and its inadequacies 
compared with a normal adjudicative process, the Committee nevertheless 
appeared to regard it as an appropriate medium for testing the validity of 
reservations. General Comment No 24(52) pointed to the unsatisfactory nature 
of Article 20(4) of the Vienna Convention for this purpose as far as human 
rights instruments were concerned, the Committee adding that the "principle of 
inter-State reciprocity has no place" in that context, "save perhaps in the limited 
context of reservations to declarations on the Committee's competence under 
Article 412'.303 Presumably only within these narrow confines would the 
absence of protest imply that a reservation was compatible with the object and 
purpose of the Covenant. But presumably, also, it would be for the Committee, 

301 Article 4l(l)(c) reads: 
The Committee shall deal with a matter referred to it only after it has 
ascertained that all available domestic remedies have been invoked and 
exhausted in the matter, in conformity with the generally recognised 
principles of international law. This shall not be the rule where the 
application of the remedies is unreasonably prolonged. 

302 As the Committee does not have a fact-finding function, it is dependent upon the 
information provided by the States concerned. see Nowak. n 283 above. p 599. 

303 (1994) is HRLJ 464 at 467 (para 17). 
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though acting under Article 4 1, to  assess the validity of  any reservation to the 
Covenant which it had yet to  resolve under Article 40 procedures. 

In practice the interstate complaints system has remained a dead letter.304 
All it provides, therefore, is a theoretical example of  a remedial process that can 
be employed in assessing the possible scope of  the reference by the International 
Court in the Reservations case to  the objective application o f  the object and 
purpose test on the jurisdictional plane. Before discounting entirely the 
Committee's status in this regard, however, it is necessary to  consider the ambit 
o f  the means of redress available under the first Optional Protocol. 

In terms of  its constitutional basis, the position under the first Protocol with 
regard t o  individual complaints against States is not so very different from that 
under Article 41. The principal similarities concern the optional commitment by 
a State to accept the competence of  the Human Rights Committee under 
Article 1 of  the Protocol, and the fact that the applicant must first have 
exhausted "all available domestic remedies".305 There are, however, a number 
of distinguishing features of  varying significance. Some are relatively minor, 
such as  the prohibition on the Committee considering communications if the 
same matter is "being examined under another procedure of  international 
investigation or ~ e t t l e m e n t " . ~ ~ 6  

A matter which is o f  some significance, in that it does give an adjudicative 
air to  the proceedings, is the provision requiring the Committee to regard as  
"inadmissible any communication under the present Protocol, which it considers 

304 See Opsahl. n 293 above. at 420, who points out that complaints of human rights 
violations by one State against another are comparatively rare: even under the 
European Convention on Human Rights and Fundamental Freedoms 1950, by 
1990 there had been 17.568 individual applications, but only 11 by States. 
involving complaints of violations of obligations contained in the Convention 
(idem, n 213). 

305 Articles 2. 5(2)(b). 
306 Article 5(2)(a). As Nowak explained, n 283 above, pp 696-97. quoting from the 

Annual Report to the General Assembly, 33rd Sess, Supp No 40.A133140, p 110: 
The general principle is that the prohibition only regards procedures that 
demonstrate a certain minimum of comparability with the procedure under 
the OP. In the first place, the Committee has restricted the applicability of 
Art 5 (2) (a) OP to procedures before inter-governmental organs or those 
based on inter-State agreements.. . .In addition, a procedure is comparable 
with that under the OP only when it aims at the investigation, settlement 
andlor decision of concrete, indlvrdual cases. Thus, the Committee held that 
the consideration of petitions on the basis of ECOSOC Res. 1503 (XLC'III) 
did not constitute an international procedure in the sense of Art 5(2) (a) OP: 
this procedure relates to "a consistent pattern of gross and reliably attested 
violations of human rights". which is not "the same matter" as an individual 
communication. 

The most likely overlap is in relation to the remedies available under the European 
Convention on Human Rights and Fundamental Freedoms 1950. A significant 
number of parties to this Convention made reservations, on becoming parties to 
the Optional Protocol, that would prevent the merits of a matter being considered 
at all by the Committee if it had already been "examined" by another international 
authority. see Nowak, n 283 above. pp 70142 .  
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to be an abuse of the right of submission of such communications".~~7 It need 
hardly be pointed out that abuse of process is an essentially judicial concept 
designed to protect a defendant from the threat of unwarranted litigation 
inspired by bad faith and not by any legitimate or genuine interest.308 

As with the Covenant itself?09 the first Optional Protocol leaves most 
matters to be worked out in practice once the application and responses are 
made.310 The only guidance is provided by Article 5 which requires, in 
paragraph 3, that the Committee "shall hold closed meetings when examining 
communications under the present Protocol"; in paragraph 1, that the Committee 
"shall consider communications received under the present Protocol in the light 
of all written information made available to it by the individual and by the State 
Party concerned"; and, in paragraph 4, that the Committee "shall forward its 
views to the State Party concerned and to the individual". There can be little 
doubt that the Protocol thus envisaged the essentially adversarial nature of the 
proceedings. In addition, unlike the interstate process envisaged by Articles 4 1 
and 42 of the Covenant, there is in the Optional Protocol no provision for the 
Committee to make available its good offices to the parties or for an additional 
conciliation stage in the dispute. Not surprisingly, therefore, the Committee has 
been concerned with issues which have the hallmark of adjudicative 
proceedings, such as where the burden of proof lies3I1 and deciding whether the 
complainant has established his or her case. 

Although the Committee reaches a conclusion on the merits of a dispute, it 
does not make a decision in a formal sense, as the "views" expressed to the 
parties are not legally binding. Nevertheless, the Committee acts on the basis of 
its perception of the relevant law and is prepared to determine whether there has 
been a breach of that law.3I2 In doing so, it has also indicated what it regards as 

307 Article 3 reads in full: 
The Committee shall consider inadmissible any communication under the 
present Protocol which is anonymous, or which it considers to be an abuse 
of the right of submission of such communications or to be incompatible 
with the provisions of the Covenant. 

308 Though little use has been made of this ground for declaring a complaint 
inadmissible. Nowak, n 283 above. p 678, hypothesised that it might 

be resorted to when a communication is wilfully submitted with excessive 
delay. when assertions are not substantiated despite repeated requests. or 
when it has been established that the author has attempted to mislead the 
Committee with incorrect information. has submitted the communication 
solely for reasons of publicity or has obviously quarrelsome intentions. 

The Committee has preferred instead to rely upon the incompatibility with the 
Covenant requirement also contained in Article 3 of the Protocol (n 307 above). 
see de Zayas A. Mbller J and Opsahl T, "Application of the International Covenant 
on Civil and Political Rights under the Optional Protocol by the Human Rights 
Committee" (1985) 28 German Yearbook of International law 9 at 26-27. 

309 See p 95 above. 
3 10 Which must be in written form, Articles 2.4(2). 
3 1 1 See McGoldrick. n 283 above, pp 145-50. 
3 12 As Now& described the position. n 283 above, pp 708-09: 
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an appropriate remedy, both in terms of rectifying the defects in law or 
procedure for the fiture and in relation to what is necessary by way of 
compensation or other relief to the ~ i c t i m . ~ l 3  

Except for the requirement in Article 6 that the Committee "shall include in 
its annual report under Article 45 of the Covenant [to the General Assembly] a 
summary of its activities under the present ~ r o t o c o l " , ~ ' ~  the Protocol makes no 
provision for any follow-up to its expression of views to a State under 
Article 5(4). Nevertheless, the Human Rights Committee issued a statement on 
24 July 1990 on "Measures Decided by the Committee to Monitor Compliance 
with its Views under Article 5.4 O P " . ~ ' ~  designed to elicit information within a 
specified time limit, which is not to exceed 180 days, on what action a party has 
taken in relation to a particular case. If no reply is provided in the time 
indicated, or if the information is forthcoming that no remedy has been 
provided, this fact will be incorporated in the Committee's annual report. In 
other words, even with the addition of a new stage in the Committee's 
procedures,316 their efficacy ultimately depends upon the extent to which States 
are prepared to accept the Committee's views. While the additional stage is a 
means of exerting moral pressure upon the State concerned, the final step has 
not proved to be of much assistance in the context of issues covered under 
Article 40, and there is no room to suppose that the position is, or is likely to be, 
any better in relation to the Optional Protocol. 

The difficulty remains, therefore, that whichever of the procedures (Article 
40 or Article 41 of the Covenant, or under the first Optional Protocol) the 
Committee might employ, the reaction of States, even amongst those willing to 
comply with the comments or views expressed by the Committee, is that such 
determinations are not in any sense binding. As one observer said of the new 

With the publication of its first decision on the merits ... the Committee 
adopted a court-like design for its decisions. which it has retained ever since. 
First, the facts alleged in the communication and the statements of the parties 
in the admissibility procedure are surnmarised: this is followed by the 
decision on admissibility with the reasoning behind this ...; then the 
allegations by the parties on the merits are dealt with. As a last step. the 
Committee rules on the facts relevant to the decision. addresses the questions 
of law that have arisen. and decides whether or which violations of the 
Covenant have occurred. 

3 13 The passage from Nowak, n 3 12 above. is followed by the statement that the 
Committee does not "limit itself to the mere determination that the Covenant has 
been violated: rather, it usually concludes the decision with a statement on the 
resulting obligations for the State Party" (ibid. p 709). For examples see ibid. 
fn 101. and McGoldrick. n 283 above. pp 152-53. 

314 See p 96 above. 
315 Report of the Human R~ghts Committee to the General Assembly, 45th Sess. 

A145140 (Pt 11). p 205, text in Nowak, n 283 above. pp 881-82. 
316 There is in fact the extra step also provided for in the 1990 statement (ibid, n 304. 

p 882. para 3) of requiring States "against whom any finding of a violation has 
been made" to include in their next periodic report a section on measures taken to 
give effect to the rights recognised in the Covenant in accordance with Article 40 
thereof. 
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stage introduced by the Committee in 1990 into its procedures under the 
~rotocol:3'7 

the first responses from States parties to requests for follow-up 
information.. .have been encouraging: yet, at the same time. they display a 
certain reticence on the part of States parties to accept the Committee's decisions 
as legally binding--compensatory payments to victims of human rights 
violations. it was emphasised in some of the government replies, were made ex 
gratia. 

It may give States a comfortable feeling to be seen to be doing justice to an 
individual complainant, albeit on a non-obligatory basis. It is doubtful, however, 
whether they would be so willing to accept the Committee's disapproval of the 
reservations they made as the condition upon which they were prepared to 
undertake the obligations of the Covenant, or indeed of the first Optional 
Protocol. 

3. The position under the American Convention. A similar issue arises with 
regard to the American Convention on Human Rights 1969. Under Article l(1) 
of this instrument, the States Parties "undertake to respect the rights and 
freedoms recognised herein and to ensure to all persons subject to their 
jurisdiction the free and full exercise of those rights and freedoms, without any 
discrimination for reasons of race, color, sex, language, religion, political or 
other opinion, national or social origin, economic status, birth, or any other 
social condition". Competence "with respect to matters relating to the hlfilment 
of the commitments" contained in the Convention is vested, by Article 33, in the 
Inter-American Commission on Human Rights and the Inter-American Court of 
Human Rights. The powers of the former with regard to complaints differ from 
the position of the European Commission. Whereas the latter can receive 
allegations of breaches of the European Convention from any contracting party 
under Article 24, the former cannot do so under Article 45 of the American 
Convention unless both the complainant State and the State against which the 
complaint is made have recognised the competence of the Commission. In 
contrast, the position is reversed with regard to individual petitions. In the case 
of the European Convention, a special declaration is needed under Article 25 by 
the State against which such a petition is directed that the State accepts the 
Commission's competence in this regard. On the other hand, by Article 44 of the 
American Convention, individuals have a right to lodge petitions with the 
Commission concerning violations of the Convention by any State party. 

It has already been pointed out that the Court and the Commission provide a 
means of institutional enforcement of the requirements of the European 
Convention. It is true that the European Court of Human Rights can only 
exercise jurisdiction over a case involving a State party if the State or States 
involved have made a declaration under Article 46(1) recognising as 
compulsory "the jurisdiction of the Court in all matters concerning the 
interpretation and application of the present Convention". However, it is not 

31 7 Schmidt MG. "Individual Human Rights Complaints Procedures Based on United 
Nations Treaties and the Need for Reform" (1992) 41 Internatlona[ and 
Comparative Law Quarterly 645 at 650-51. 
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only decisions of the Court which are binding. If a matter is not resolved by a 
"friendly settlement" in accordance with Article 28(b), the Commission is 
required by Article 31 to "draw up a Report on the facts" and to state "its 
opinion as to whether the facts disclose a breach by the State concerned of its 
obligations under the Convention", which must be sent inter alia to the 
Committee of Ministers. If  the question is not referred to the Court, the 
Committee of Ministers, acting under Article 32(1), "shall decide by a majority 
of two-thirds of the members entitled to sit on the committee whether there has 
been a violation of the Convention". Article 32 goes on to deal with the 
measures which the State concerned must take as required by the Committee's 
decision, paragraph 4 containing the undertaking by States Parties to the 
Convention "to regard as binding on them any decision which the Committee of 
Ministers may take in application of the preceding paragraphs". 

In comparison, the American Convention falls short of establishing a totally 
objective regime. As with the European Court, the jurisdiction of the Inter- 
American Court is optional. States Parties to the American Convention may, 
under Article 62(1), accept as compulsory "the jurisdiction of the Court on all 
matters relating to the interpretation and application of this Convention". The 
initial procedures of the Inter-American Commission are similar to its European 
counterpart. If a friendly settlement is not reached in accordance with Article 
48(l)(f), the Inter-American Commission is required by Article 50 to "draw up a 
report setting forth the facts and stating its conclusion". If, within three months 
of the transmittal of the report to the States concerned, the matter has not been 
settled or submitted to the Inter-American Court, according to Article 51(1) the 
Commission "may ... set forth its opinion and conclusions concerning the 
question submitted for its consideration" and, by paragraph 2, "shall make 
pertinent recommendations and shall prescribe a period within which the state is 
to take the measures that are incumbent upon it to remedy the situation 
examined". Although use of the term "incumbent" is suggestive of the existence 
of a duty of compliance, there is no clear statement that the Commission's 
conclusions are binding. Nor, as there is under the European Convention, is 
thzre a Committee of Ministers with powers at its disposal to render binding 
determinations as to whether there has been a violation of the Convention and 
what steps must be taken to rectify the situation by the State concerned. All that 
is possible is for the Inter-American Commission, under Article 51(3), to 
"decide.. .whether the state has taken adequate measures and whether to publish 
its report". 

Thus far in this discussion it is possible to regard the dispute procedures 
under the American Convention as occupying a position half way between those 
available under the European Convention and those created by the International 
Covenant on Civil and Political Rights 1966. In one important respect, however, 
the American Convention comes much closer to establishing a truly objective 
dispute settlement regime. Under Article 64(1) of the American Convention, 
Member States of the Organization of American States and, within their spheres 
of competence, designated organs of that institution, "may consult the Court 
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regarding the interpretation of this ~ o n v e n t i o n " . ~ l ~  Such a request for an 
"advisory opinion" (so-called in Chapter V of the Statute of the Inter-American 
Court) shall, by Article 49(1) of that instrument, "state the specific questions on 
which the opinion of the Court is sought" and, by paragraph 2, "indicate" the 
provisions of the Convention to be interpreted. The Court's opinion must, 
according to Article 54(2) of the Statute, contain inter alia "the conclusions of 
the Court" and its "reasons in point of law". 

As the Inter-American Court has acknowledged on occasions, "the advisory 
opinions of the Court and those of other international tribunals, because of their 
advisory character, lack the same binding force as attached to decisions in 
contentious cases".319 In this respect, as the passage infers, the position is 
similar with regard to the advisory jurisdiction of the International Court of 
Justice, the opinions of which are "only of an advisory character" and have "no 
binding force".320 The difficulty with such pronouncements is that they disguise 
or ignore the fact that the tribunal, in giving an interpretation of the treaty, 
bestows upon that interpretation a judicial imprimatur which will be influential 
in the work of the organs entrusted with the oversight of performance of the 
treaty. Speaking of the Status of South- West Africa case,321 Judge Lauterpacht 
explained that:322 

The Opinion of 1 1  July 1950 has been accepted and approved by the General 
Assembly. Whatever may be its binding force as part of international law-a 
question upon which the Court need not express a view-it is the law recognised 
by the United Nations. 

While it could also be said of the International Court that, when it "does 
make a pronouncement on what the law is in a particular field, if the opinion is 
not 'binding' per se, such a pronouncement must surely be 'binding' as an 

318 As the Inter-American Court said in the Restrictzons to the Death Penalty case 
(1984) 23 ILM 320 at 334: 

The advisory jurisdiction conferred on the Court by Article 64 of the 
Convention is unique in contemporary international law. As this Court 
already had occasion to explain. neither the International Court of Justice 
nor the European Court of Human Rights has been granted the extensive 
advisory jurisdiction which the Convention confers on the Inter-American 
Court.. . .Here it is relevant merely to emphasise that the Convention. by 
permitting Member States and OAS organs to seek advisory opinions. 
creates a parallel system to that provided for under Article 62 and offers an 
alternate judicial method of a consultative nature. which is designed to assist 
states and organs to comply with and to apply human rights treaties without 
subjecting them to the formalism and the sanctions associated with the 
contentious judicial process. 

319 'Other Treaties' subject to the Consultatwe Jurzsdzction of the Court (Art 64 
American Conventzon on Human Rights) case (1983) 22 ILM 5 1 at 65 (para 5 1); 
Restrictzons to the Death Penalty case (1984) 23 ILM 320 at 330 (para 32). 

320 Peace Treatles case. 1CJ Rep 1950, p 65 at 7 1. 
321 1CJ Rep 1950, p 128. 
322 Hearing ofpetitioners case, ICJ Rep 1956, p 23 at 46. 
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authoritative statement of international it would be difficult to accept 
this statement as equally true of the Inter-American Court of Human Rights. 
Nevertheless, the narrower role of a court as interpreter of its constituent or 
related treaties applies as much to the Inter-American Court as to the 
International Court. Indeed, it could be said that the reasons supporting such a 
role are stronger in the case of the former. Whereas the power to request an 
advisory opinion from the International Court is vested, by Article 65(1) of its 
Statute, in those international bodies entitled to do so by or under Article 96 of 
the United Nations Charter, the power to initiate the advisory jurisdiction of the 
Inter-American Court is granted, by Article 64(1) of the American Convention, 
to States members, as well as organs, of the Organization of American States. 

In addition, whereas the advisory jurisdiction of the International Court 
extends, under Article 65(1) of its Statute, to "any legal question", and including 
therefore the interpretation of the United Nations the advisory 
competence of the Inter-American Court is directed, by Article 64(1) of the 
American Convention, specifically to "the interpretation of this Convention", 
though that provision does add on "or of other treaties concerning the protection 
of human rights in the American states".325 Not only does this give an explicit 
focus to the Court's role, but the institutional provisions of various inter- 
American treaties establish a cardinal position for the Inter-American 
Commission. As the Court has 

Article 112 of the OAS Charter. Article 41 of the Convention. and Articles 1, 18 
and 20 of its Statute empower the Commission "to promote the observance and 
defense of human rights" and to serve "as a consultative organ of the 
Organisation in this matter." The Commission exercises these powers in relation 
to all OAS Member States. whether or not they have ratified the Convention; it 
has even more specific and more extensive powers in relation to the States 
Parties to the Convention ... It is obvious. therefore. that the Commission has a 
legitimate institutional interest in a question, such as the one that it presented. 
which relates to the entry into force of the Convention. The Court accordingly 
holds that the requested advisory opinion falls within the Commission's sphere 
of competence. Furthermore. given the broad powers relating to the promotion 
and observance of human rights which Article 112 of the OAS Charter confers 
on the Commission, the Court observes that. unlike some other OAS organs. the 
Commission enjoys. as a practical matter. an absolute right to request advisory 
opinions within the framework of Article 64(1) of the Convention. 

This proposition was of importance to the advisory jurisdiction of the Inter- 
American Court. In the Restrictions to the Death Penalty case,327 Guatemala 
argued that, as the Commission's request for an advisory opinion concerned a 

323 Greig DW. "The Advisory Jurisdiction of the International Court and the 
Settlement of Disputes between States" (1966) 15 International and Comparatzve 
Law Quarterly 325 at 362. 

324 Admisszons case. ICJ Rep 1948, p 59 at 61. 
325 'Other Treatzes ' case. n 3 19 above. 
326 The Effect of Resewatzons on the Entry znto Force of the Amerzcan Convention 

(Arts 74 and 75) case (1983) 22 ILM 37 at 41. 
327 (1984) 23 ILM 320. 
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matter in dispute between the Commission and Guatemala over the effect of a 
reservation made by the latter to its acceptance of the American Convention, 
and as the latter had not accepted the compulsory jurisdiction of the Court under 
Article 62(3) of the Convention, the Court must decline to hear such a case 
under Article 64. The Court rejected this contention,328 explaining:329 

In order to discharge fully its obligations. the Commission may find it necessary 
or appropriate to consult the Court regarding the meaning of certain provisions 
whether or not at the given moment in time there exists a difference between a 
Government and the Commission concerning an interpretation, which might 
justify the request for an advisory opinion. If the Commission were to be barred 
from seeking an advisory opinion merely because one or more governments are 
involved in a controversy with the Commission over the interpretation of a 
disputed provision. the Commission would seldom. if ever. be able to avail itself 
of the Court's advisory jurisdiction. 

As the Commission had an obvious "legitimate institutional interest"330 in 
the question it was submitting to the Court, it was a proper occasion for the 
Court to exercise its advisory jurisdiction. As this jurisdiction extended to 
considering "differences concerning the interpretation of some provisions of 
Article 4 of the Convention", it was necessary in order to carry out this task also 
to interpret a reservation relevant to the ambit and application of those 
provisions. The Court affirmed that the "fact that this legal dispute bears on the 
scope of a reservation made by a State Party in no way detracts from the 
preceding conclusions".331 The Court then referred to the Vienna Convention 
on the Law of Treaties 1969, explaining that its provisions on reservations were 
incorporated into the American Convention by virtue of Article 75 of the latter 
instrument. The Court therefore concluded:332 

The effect of a reservation, according to the Vienna Convention, is to modify 
with regard to the State making it the provisions of the treaty to which the 
reservation refers to the extent of the reservation ... Although the provisions 
concerning reciprocity with respect to reservations are not fully applicable to a 
human rights treaty such as the Convention, it is clear that reservations become a 

328 Ibid, at 333. In reaching this conclusion. the Inter-American Court was able to rely 
upon the similar jurisprudence of the International Court in the Peace Treaties 
case. 1CJ Rep 1950, p 65: the Reservations case. 1CJ Rep 1951, p 15: theNamibia 
case, 1CJ Rep 1971, p 16: and the Western Sahara case, 1CJ Rep 1975, p 12. as 
giving "ample support" for the present approach: 

That tribunal has consistently re.jected requests that it decline to exercise its 
advisory jurisdiction in situations in which it was alleged that because the 
issue involved was in dispute the Court was being asked to decide a 
disguised contentious case.. .In doing so. the Hague Court has acknowledged 
that the advisory opinion might affect the interests of States which have not 
consented to its contentious jurisdiction and which are not willing to litigate 
the matter. The critical question has always been whether the requesting 
organ has a legitimate interest to obtain the opinion for the purpose of 
guiding its future actions. 

329 Ibid, at 332. 
330 Ibid, at 334. 
331 Idem. 
332 Ibid, at 335-36. 
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part of the treaty itself. It is consequently impossible to interpret the treaty 
correctly. with respect to the reserving State. without interpreting the reservation 
itself. The Court concludes, therefore. that the power granted it under Article 64 
of the Convention to render advisory opinions interpreting the Convention or 
other treaties concerning the protection of' human rights in the American states of 
necessity also encompasses jurisdiction to interpret the reservations attached to 
those instruments. 

It would be difficult, in relation to the American Convention, to avoid 
accepting this conclusion as also determining that the institutional structures 
provided for in the Convention constitute an objective jurisdictional regime for 
assessing the validity as well as the effects of reservations. The broad advisory 
competence, with its de facro binding quality as far as the interpretation and 
application of the Convention are concerned, is something accepted by all 
parties to the instrument. Where difficulties can arise, and caution needs to be 
expressed, is in relation to the extension of the Court's advisory jurisdiction by 
Article 64(1) of the Convention to the interpretation of "other treaties 
concerning the protection of human rights in the American states". 

The Court has rejected the contention that the text of Article 64 should be 
"restrictively interpreted". On the contrary, it has asserted:333 

The ordinary meaning of the text of Article 64 therefore does not permit the 
Court to rule that certain international treaties were meant to be excluded from 
its scope simply because non-American States are or may become Parties to 
them. In fact, the only restriction to the Court's jurisdiction to be found in 
Article 64 is that it speaks of international agreements concerning the protection 
of human rights in the American States. The provisions of Article 64 do not 
require that the agreements be treaties between American States. nor that they be 
regional in character. nor that they have been adopted within the framework of 
the inter-American system. Since a restrictive purpose was not expressly 
articulated. it cannot be presumed to exist. 

Taken to its obvious conclusion, this would mean that, in considering whether a 
State's domestic laws were compatible "with the aforesaid international 
instruments", the Court would have to determine the validity or otherwise of any 
relevant reservation by that State to the treaty in question. While most parties 
might be relieved to learn that a reservation had been declared invalid and that 
the Court had also held that the reserving State remained bound by the treaty in 
question, including the provisions to which the reservation related, the same 
could not be said of any non-American State which had made such a 
reservation. Similarly, if the validity of a reservation is upheld, notwithstanding 
objections as to its compatibility with the object and purpose of the treaty from 
non-American States, their position would undoubtedly be prejudiced by the 
Court's determination. The Court sheltered from such "conflicts being 
anticipated" behind the fact "that the advisory opinions of the Court and those of 
other international tribunals, because of their advisory character, lack the same 

333 'Other Treaties' case. n 3 19 above, (1983) 22 ILM 51 at 60. 
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binding force that attaches to decisions in contentious cases" under Article 68 of 
the American 

While this is true in a formal sense, it is a proposition which applies equally 
in cases involving the American Convention. Yet it is difficult to avoid the 
conclusion that, because of the supervisory role of the Commission, the Court's 
opinion is de facto binding on parties to the Convention. Admittedly, non- 
American States are not subject to the supervision of the Commission, but there 
is little doubt that States which find the Court's determination consonant with 
their own views will make use of it in support of their case and might even do so 
on the ground that it does represent an objective quasi-binding judgment on the 
issue. Indeed, the alternative conclusion, and the one seemingly being advanced 
by the Court, is patently unsatisfactory in that its advisory opinion would have 
de facto binding effect for American States, but have no such status as far as 
non-American States are concerned. 

With regard to reservations to treaties to which non-American States are 
parties, there are strong reasons for the Inter-American Court to decline to give 
an advisory opinion, particularly if the issue is raised as to a reservation's 
validity. This is a matter of such general concern that it cannot be viewed as 
simply providing guidance to an American party to a general human rights 
convention. In the 'Other Treaties' case, the Court did accept that there might 
be circumstances in which it should decline to give an opinion:335 

The distinction implicit in Article 64 of the Convention alludes rather to a 
question of a geographical-political character. Put more precisely, it is more 
important to determine which State is affected by the obligations whose 
character or scope the Court is to interpret than the source of these obligations. It 
follows therefrom that. if the principal purpose of a request for an advisory 
opinion relates to the implementation or scope of international obligations 
assumed by a Member State of the inter-American system. the Court has 
jurisdiction to render the opinion. By the same token. the Court lacks that 
jurisdiction if the principal purpose of the request relates to the scope or 
implementation of international obligations assumed by States not members of 
the inter-American system. This distinction demonstrates once again the need to 
approach the issue presented on a case by case basis. 

The exception indicated in the penultimate sentence of this passage could only 
be applied by analogy to a situation involving a reservation made by an 
American State to a general human rights treaty on a very liberal interpretation 
of the scope of the sentence. In addition, there would be the problem posed by 
the preceding sentence in the passage. It would be difficult to demonstrate that 
the principal purpose of the request was something other than the interest of the 
member State in obtaining a ruling on the scope of its obligations under the 
treaty in question. In other words, what is needed on a future occasion is express 
recognition by the Court that reservations, or at least those the validity of which 
is questioned by non-American States, should not be the subject of its advisory 
jurisdiction. 

334 Ibid, at 65.  
335 (1983) 22 ILM 5 1 at 60. 
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4. The relevant legal test of incompatibility. Before returning to the question 
of the role of the Human Rights Committee as an objective adjudicator of the 
validity and effect of reservations under the lnternational Covenant on Civil and 
Political Rights 1966 or the first Optional Protocol, it is worth tackling the issue 
of what might constitute the jurisdictional plane in other circumstances. The 
most obvious example of such a situation would be where two parties to a 
multilateral treaty, to which one of them has made significant reservations but 
which incorporates no dispute settlement procedures, have accepted external 
settlement mechanisms, such as those covered by Article 36 of the Statute of the 
lnternational Court of ~ u s t i c e . ~ ~ ~  

If the thesis of the present paper is correct, where the parties to a treaty have 
established their own adjudicative machinery, as under the European 
Convention, or the American Convention, they can be taken as accepting a 
primarily objective standard for the assessment of the validity of reservations 
and what effect this invalidity might entail. Logically one might suppose that, 
where the treaty employs existing machinery, external to the treaty, for the 
determination of disputes arising under the treaty, the same principles should 
apply. The difficulty is that, if the machinery is not a special creation of the 
treaty and therefore a major factor in achieving the object and purpose of the 
treaty, it could more readily be excluded by reservation, as occurred with the 
Genocide For reserving States, at any rate, it could hardly be 
said that they had accepted the application of an objective standard to matters, 
including the validity of reservations, arising under or in relation to the treaty. In 
the Reservations case, the lnternational Court did not address the issue despite 
the fact that the Genocide Convention, by Article IX, bestowed jurisdiction on 
the Court over disputes with regard "to the interpretation, application or 
hlfilment of the present Convention, including those relating to the 
responsibility of a State for genocide.. .at the request of any of the parties to the 
dispute". In other words, even though the Convention did make provision for a 
jurisdictional plane upon which an objective assessment could be made of the 
validity of reservations, the Court still perceived the means of assessment as 
being primarily subjective on the basis of the reactions of individual It 
is therefore far from obvious what was meant by the reference by the Court to 
the jurisdictional plane or to the objective standard that was to be applied on 

336 By Article 36(1) the jurisdiction of the Court "comprises all cases which the 
parties refer to it and all matters specifically provided for ... in treaties or 
conventions in force": by paragraph 2. "States parties to the Statute may at any 
time declare that they recognise as compulsory .... in relation to any other State 
accepting the same obligation, the jurisdiction of the Court": and Articles 37 and 
36(5) preserve respectively such instruments that bestowed jurisdiction on the 
former Permanent Court of lnternational Justice. 

337 At the time of the Reservations case. 1CJ Rep 1951, p 15. eight States had made 
reservations to various provisions of the Convention, but all had excluded the 
jurisdiction of the Court under Article 1X. see the Joint Dissenting Opinion of 
Judges Guerrero. McNair, Read and Hsu Mo at 3 1, 45. 

338 That this is a correct interpretation of the Court's view can hardly be doubted. It 
was certainly the interpretation placed upon the Court's opinion in the Joint 
Dissenting Opinion, see at 42. 44. 
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that plane. It would appear to follow, however, that an incidental bilateral 
arrangement between two States for the settlement of disputes between them 
should not be regarded as a relevant jurisdictional plane implying an intention 
on their part that a dispute over the validity of a reservation by one of them to a 
multilateral treaty to which they are both parties should be determined by the 
applications of a purely objective standard. 

There are in fact two distinct issues involved. The first concerns the 
appropriate law to be applied by a tribunal that does not have general 
jurisdiction over the treaty parties with regard to matters relating to that 
instrument. The second is the procedural question of whether such a tribunal is 
entitled to determine an issue between two treaty parties which is of equal 
significance to other parties over which it has no jurisdiction. 

As far as the first matter is concerned, the tribunal would seem to have three 
possibilities open to it. The first alternative would be to apply a purely objective 
approach by interpreting the treaty and the reservation in order to determine 
whether the latter was compatible with the object and purpose of the former. A 
second possibility (what might be termed a test of qualified objectivity) would 
be to view these interpretative issues in light of the reactions of other parties to 
the disputed reservation, including particularly the expressed attitude of the 
other party to this dispute. The third alternative would be for the tribunal to 
employ a purely subjective approach based upon the view that compatibility was 
a matter for each State to decide for itself. 

Even in circumstances in which the adjudicating body could claim to have 
general jurisdiction over the treaty parties, the position is not entirely clear. An 
objective standard has been employed by the European Commission and the 
European Court of Human Rights and the United Nations Human Rights 
Committee has claimed to be entitled to apply it. These bodies have adopted this 
stance in asserting their authority to determine whether a particular reservation 
is compatible with the object and purpose of the treaty in question, though they 
have not made clear whether or to what extent they are prepared to take into 
account individual State reactions to reservations in qualifying the objective 
standard. In the Temeltasch case,339 the European Commission avoided the 
issue by stating that, "even assuming that some legal effect were to be attributed 
to an acceptance or an objection made in respect of a reservation to the 
Convention, this could not rule out the Commission's competence to decide the 
compliance of a given reservation.. .with the Convention", though it did go on to 
assert that the "obligations undertaken by States are of an essentially objective 
character, which is particularly clear from the supervisory machinery established 
by the  onv vent ion".^^^ Similarly, in the Belilos case,341 Switzerland had 
contended that other parties to the Convention had not deemed it "necessary to 
ask Switzerland for explanations regarding the declaration in question and had 

339 (1983) 5 EHRR 417. 
340 Ibid, at 430. 
341 (1988) ECHR Ser A, No 132. 
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therefore considered it acceptable as a reservation".342 The reaction of the 
European Court was brief:343 

The Court does not agree with that analysis. The silence of the depositary and 
the Contracting States does not deprive the Convention institutions of the power 
to make their own assessment. 

In neither case did the institution involved indicate what significance could or 
should be attributed to the lack of protest by other parties to the Convention. 

The Human Rights Committee was more forthcoming on the matter, though 
its approach does not resolve all the problems even so far as the International 
Covenant on Civil and Political Rights 1966 is concerned. Despite its lack of 
authority to reach a binding decision, the Committee nevertheless insisted that it 
was its function "to determine whether a specific reservation is compatible with 
the object and purpose of the The reason for this was in part 
because it was "an inappropriate task for States Parties in relation to human 
rights treaties". The Committee went on to say that, because "of the special 
character of a human rights treaty, the compatibility of a reservation with the 
object and purpose of the Covenant must be established objectively, by 
reference to legal principles, and the Committee is particularly well placed to 
perform this task".345 However, even if the Committee was asserting a purely 
objective test in relation to reservations to human rights instruments, it must 
thereby have been admitting the suitability of a qualified objective test, in which 
the reaction of individual parties to reservations had a part to play in 
determining the validity of reservations to other multilateral treaties. 

Although not dealing with the validity of reservations, but with their effect 
on acts accepting the American Convention, the Inter-American Court adopted a 
similar approach in the Effect of Reservations case.346 The Court acknowledged 
the suitability of Article 20(4) of the Vienna Convention on the Law of Treaties 
1969 to determine when a treaty "enters into force with respect to the reserving 
~ t a t e " . 3 ~ ~  However, in the Court's view, this approach was inappropriate for 
human rights instruments, the nature of which was totally different.348 The 
Court deduced from this that:349 

It would be manifestly unreasonable to conclude that the reference in Article 75 
[of the American Convention] to the Vienna Convention compels the application 
of the legal regime established by Article 20.4. which makes the entry into force 
of a ratification with a reservation dependent upon its acceptance by another 
State. A treaty which attaches such great importance to the protection of the 
individual that it makes the right of individual petition mandatory as of the 
moment of ratification. can hardly be deemed to have intended to delay the 
treaty's entry into force until at least one other State is prepared to accept the 

Ibid, at 23. 
Idem. 
General Comment No 24(52). (1994) 15 HRLJ 464 at 467 (para 18) 
Idem. 
(1983) 22 ILM 37. 
Ibid, at 47. 
Idem. 
Ibid, at 4 8 4 9 .  
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reserving State as a party. Given the institutional and normative framework of 
the Convention. no useful purpose would be served by such a delay. 

This did not bar parties to the Convention from taking their objections to a 
reservation to the jurisdictional plane. As the Court went on to say:350 

The States Parties have a legitimate interest. of course, in barring reservations 
incompatible with the object and purpose of the Convention. They are free to 
assert that interest through the adjudicatory and advisory machinery established 
by the Convention. They have no interest in delaying the entry into force of the 
Convention and with it the protection that treaty is designed to offer individuals 
in relation to States ratifying or adhering to the Convention with reservations. 

Despite the Human Rights Committee's apparent preference for a purely 
objective approach to reservations to human rights instruments, it is 
unsatisfactory to have to distinguish between different types of multilateral 
treaty in this way. It has already been mentioned that there is no evidence to 
suggest that objections to reservations are more common in relation to non- 
human rights treaties.351 Moreover, there is no obvious reason justifying such a 
radical departure from the Reservations case,352 in which the International 
Court placed a great emphasis upon the reactions of individual States in 
applying the object and purpose test to reservations to a convention which was 
patently of a human rights character. In General Comment No 24(52), the 
Committee discounted the lack of objections by other parties to reservations 
made to the lnternational Covenant on Civil and Political Rights 1966 on the 
ground that, as the Covenant created rights for individuals and not for States, 
there was little or no incentive for States Parties to protest at reservations which 
only affected the degree of protection provided to those persons. In the 
Reservations case, the Court accepted that the Genocide Convention was not 
based upon the interests of the individual parties, but manifested a common 
purpose in promoting the ideals upon which the Convention was founded. In the 
Court's own words:353 

The Convention was manifestly adopted for a purely humanitarian and civilising 
purpose. It is indeed difficult to imagine a convention that might have this dual 
character to a greater degree. since its object on the one hand is to safeguard the 
very existence of certain human groups and on the other to confirm and endorse 
the most elementary principles of morality. In such a convention the contracting 
States do not have any interests of their own; they merely have, one and all. a 
common interest, namely. the accomplishment of those high purposes which are 
the razson d'&tre of the convention. Consequently in a convention of this type 
one cannot speak of individual advantages to States, or of the maintenance of a 
perfect contractual balance between rights and duties. 

Nevertheless, the Court deduced from the aims of the Convention "the intention 
of the General Assembly and of the States which adopted it that as many States 

350 Ibid, at 49. 
351 lndeed there have been signs that States are becoming less prepared to express 

their objections to reservations, a trend which is not confined to human rights 
instruments, see pp 89-90 above. 

352 ICJ Rep 1951. p 15. 
353 Ibid, at 23. 
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as possible should participate" in the C ~ n v e n t i o n . ~ ~ ~  However, unlike the 
antipathetic attitude since adopted by the Human Rights Committee towards the 
reactions by individual States to reservations, the Court employed the need for 
widespread participation in the Genocide Convention as justifying both the 
making of r e~erva t ions ,3~~  and the testing of the validity of a particular 
reservation by reference to the reactions of individual parties.356 

This contrast in attitude does not make for certainty in identifying the 
relevant law before the problem is addressed of applying it in a particular 
context. If a situation did occur of a treaty to which reservations have been made 
that have been objected to on the ground of their incompatibility with the 
treaty's object and purpose, but where, fortuitously, jurisdiction exists over a 
dispute between a reserving and an objecting State, it would not be readily 
apparent to the tribunal concerned what principles it should apply to 
determining the validity of the reservation in question. In the absence of a 
adjudicative structure in the treaty itself, there is no evidence of a common 
intention among treaty parties to accept an objective standard. On the other 
hand, it might seem unlikely, in a case where ex hypothesi objection is taken to a 
reservation's compatibility with the object and purpose of the treaty, that the 
tribunal would apply a purely subjective test because it would see its task as that 
of deciding which side is correct, the reserving State or the objector, and that 
determination must take account of some objective criteria. These various 
factors would seem to point towards a test of qualified objectivity as the most 
appropriate. 

Nevertheless, the subjective approach should not be so lightly dismissed. It 
is a possible interpretation of Articles 19(c) and 20(4) of the Vienna Convention 
and has the support of the Court's Opinion in the Reservations case.357 
Moreover, a subjective result can be justified on the procedural grounds referred 
to a b 0 v e . ~ ~ 8  In a case before a body having universal jurisdiction over the 
parties to a treaty, it is proper to regard the parties other than the one or those 
involved in the case as having consented to the body's power to determine the 
validity of the reservation and of the act of acceptance of the treaty to which the 
reservation is attached. They would therefore be bound, within the structures of 
the treaty, to accept that determination and its consequences. The same could 
not be said of other parties to a treaty, containing no such means for the 
objective determination of the issues (the validity of reservations and of the acts 
of acceptance of the treaty to which the reservations are attached), which might 
arise between reserving and objecting States, before a tribunal entirely separate 
from the treaty. 

The International Court has been extremely reluctant to allow the existence 
of third party rights to interfere with its jurisdiction over, and competence with 
regard to, the parties before the Court. It has taken the line that third parties 

354 Ibid, at 24. 
355 Ibid, at 21-22. 
356 Ibid, at 24. 
357 ICJ Rep 1951. p 15. 
358 See p 108 above. 
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have a right to request to intervene in a case, if they so wish, in order to protect 
their rights, but, as the Court pointed out in the Nauru case:359 

... the absence of such a request in no way precludes the Court from adjudicating 
upon the claims submitted to it, provided that the legal interests of the third State 
which may possibly be affected do not form the very subject-matter of the 
decision that is applied for. Where the Court is so entitled to act. the interests of 
the third State which is not a party to the case are protected by Article 59 of the 
Statute of the Court, which provides that "The decision of the Court has no 
binding force except between the parties and in respect of that particular case". 

The reference to the rights of a third party as "forming the very subject-matter of 
the decision" is a reference to the Monetary Gold case,360 where the Court had 
been prepared to deny its jurisdiction over a case, the determination of which it 
held to be dependant upon its first deciding issues forming the substance of a 
dispute between Italy, one of the parties before the Court, and Albania which 
had not given "her consent ... either expressly or by implication"361 to the 
Court's determining such matters. As the Court went on to say, to "adjudicate 
upon the international responsibility of Albania without her consent would run 
counter to a well-established principle of international law embodied in the 
Court's Statute, namely, that the Court can only exercise jurisdiction over a 
State with its consent".362 

This narrow exception to the Court's competence does not provide an 
adequate basis for the tribunal in the hypothetical situation at present being 
discussed to decline to exercise its jurisdiction over the two treaty parties. 
Nevertheless, the point is worth making that Article 59 hardly provides a 
satisfactory refuge for the other treaty parties, third States as far as the 
jurisdiction of the tribunal is concerned. A decision by the tribunal that the 
reservation and even the act of acceptance of the treaty are invalid would 
produce an absurdity.363 Only the two parties to the case before the tribunal 
would be bound by the outcome. But this determination of invalidity would have 
no effect on other parties to the treaty which would, by Article 59 of the Court's 

359 ICJRep 1992.p239at261. 
360 1CJ Rep 1954. p 19. 
361 Ibid, at 32. 
362 Idem. 
363 The shortcomings of Article 59 in this regard were referred to by a number of 

members of the Court in the Libya/A4a/ta case, 1CJ Rep 1984, p 3. For example. 
Judge Jennings, having pointed out that, on one interpretation. Article 59 said no 
more than that "the principles of decision of a judgment are not binding in the 
sense that they might be in some common law systems through a more or less rigid 
system of binding precedents". went on to point out that "the slightest 
acquaintance with the jurisprudence of this Court shows that Article 59 does by no 
manner of means exclude the force of persuasive precedent. So the idea that 
Article 59 is protective of third States' interests in this sense at least is illusory" (at 
157). Of more direct relevance to the present circumstances is the Judge's 
subsequent comment that "it would be unrealistic even in consideration of strict 
legal principle to suppose that the effects of a judgment are thus wholly confined 
by Article 59. Every State member of the Court is under a general obligation to 
respect the judgments of the Court" (at 158). See also Judge Mbaye at 575-76: 
Judge Oda at 623.63 1-34.638: Judge Ago at 657: Judge Schwebel at 663. 
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Statute (a general principle of law equally applicable to other tribunals), be 
insulated from the decision and its implications. This is a nonsensical 
proposition. Moreover, particularly in a situation where the tribunal should 
happen to be the lnternational Court, it is difficult to avoid the decision, and 
more particularly the legal principles upon which it was based, being regarded 
as of persuasive significance by other treaty parties. As Judge Oda said in the 
Tunisia/Libya case:364 

If an interpretation of a convention given by the Court is necessarily of concern 
to a State which is a party to that instrument. though not a party to the case. there 
seems to be no convincing reason why the Court's interpretation of the 
principles and rules of international law should be of less concern to a 
State.. . .[T]he provisions of Article 59 do not in fact guarantee a State.. .any 
immunity from the subsequent application of the Court's interpretation of the 
principles and rules of international law. 

In relation to the validity of a reservation, the consequence of the tribunal 
applying even a qualified objective approach would create a divergence not just 
with regard to the possible outcome but also with respect to the relevant law, in 
which other parties to the treaty could still claim to be entitled to employ a 
purely subjective approach. This unsatisfactory state of affairs could be avoided, 
not by the tribunal departing from the International Court's view of the third 
party exception to its jurisdiction, however open to criticism that might be,365 
but by the tribunal adopting and applying the view of the law which the majority 
of parties to the treaty are entitled to apply inter se. In other words, basing itself 
upon the wording of the Vienna Convention and upon the view of the law 
expressed in the Reservations ~ a s e , 3 ~ ~  it should decide the issues according to 
the subjective criteria prescribed in Article 20(4) of that Convention. 

It has to be admitted that the present situation is unsatisfactory in a number 
of respects. While it is true that the means whereby a dispute is resolved (for 
example, by negotiation at the diplomatic level, or through judicial settlement) 
will influence the extent to which international law will contribute to the 
outcome, the validity of reservations is exceptional in that the means seem to 
have influenced the rules themselves. This eccentricity is compounded by the 
differing views expressed by various bodies as to the significance of the fact that 
they were dealing with a human rights instrument, the most striking contrast 
being between the lnternational Court in the Reservations case and the Human 
Rights Committee in General Comment No 24. There are clearly a number of 
variables relevant to the determination of the validity and effect of an impugned 
reservation, but this does not justify the application of a different rule to meet 
each circumstance. The only rational compromise which is capable of providing 
a satisfactory outcome is the test of qualified objectivity. 

The thrust of this paper has been that what is fair and equitable has a 
significant part to play in the law relating to reservations. It is relevant to 

364 ICJ Rep 1981. p 3 at 30. 
365 See generally Greig DW. "Third Party Rights and Intervention before the 

International Court" (1992) 32 C'irginla Journal of lnternational Law 285. 
366 ICJ Rep 1950. p 15. 
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determine whether a State which has made what it called an interpretative 
statement can shelter behind it on the ground that it is, in reality, a reservation. 
What is fair and equitable is also of importance in resolving the potential 
conflict between Article 19(c) and Article 20(4) of the Vienna Convention. In 
particular, the test of qualified objectivity is a means of ensuring an equitable 
alternative to the subjective approach based upon the latter, and a totally 
objective view based upon the predominance of the former, provision. The 
advantage of adopting this alternative is that its application can only occur on 
the basis of a consideration of all relevant factors. This would include, of 
course, the wording and scope of the reservation as well as the nature and 
purpose of the treaty. The fact that the treaty in question is a human rights 
instrument might be of some significance, though it is far from self-evident that 
reservations to such instruments are subject to less adverse reactions than 
reservations to other t r e a t i e ~ . ~ ~ 7  

It would, of course, also be necessary to take into account the reactions of 
other parties to the treaty towards the reservation, and in particular the reaction 
of the other State involved in the dispute. Hitherto in this paper that State has 
been referred to as an objecting State, but some comment is needed on what that 
"status" involves. This is a matter which will be addressed at some length in the 
next section. In the present context it may be noted that objections and tacit 
consent to reservations played a vital role under the traditional rule whereby a 
State making a reservation to a treaty could only become a party to that treaty if 
the reservation was accepted or not objected to by all other parties. Often a State 
intending to make a reservation would notify parties of the terms of the 
reservation in advance, thus giving them the opportunity of registering their 
objections before the acceptance of the treaty by the reserving State. If no 
objection was made by that time, the State concerned would proceed to 
ratification in the confidence that its participation in the treaty on the terms of its 
reservation was not unwelcome. In other cases, the depositary of the treaty 
would notify parties of the act of ratification together with the terms of the 
reservation and give them a relatively short, specified period within which to 
object, on the understanding that their failure to do so would constitute 
acceptance of the reservation, and therefore of the ratification of the treaty. 

The periods specified within which objections had to be made were often 
quite short, three months being common, or the period chosen by reference to 
any period stipulated in the treaty before an act of ratification took effect. As far 
as a situation was concerned where a State gave advance notice of its intention 
to make a particular reservation, or otherwise, where no time was specified for 
making objections, international law presumably would have recognised that 
States had a reasonable time within which to do so before their consent would 
be implied. 

Under the Vienna Convention, tacit consent to reservations has to play two 
roles. Under the restricted multilateral treaties described in Article 2 0 ( 2 ) , ~ ~ ~  

367 See pp 89-90 above. 
368 For the text of which, see p 50 above. 
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such consent continues to fblfil its traditional function as an indispensable 
element in establishing a reserving State's status as a party to the treaty in 
question. However, it now has a new role with regard to general multilateral 
treaties in signifying acceptance of a reservation as modifying the bilateral 
relations under the treaty between the reserving State and each non-objecting 
other party. There is no justification for the two situations being subject to the 
same rule, or, to put it another way, no justification for a specified period, 
within which objections would have to be made, being imposed on parties to 
treaties covered by Article 20(4). Nevertheless, Article 20(5) of the Vienna 
Convention deals with the two situations in the same way by stipulating that, 
"unless the treaty otherwise provides, a reservation is considered to have been 
accepted by a State if it shall have raised no objection to the reservation by the 
end of a period of twelve months after it was notified of the reservation or by the 
date on which it expressed its consent to be bound by the treaty, whichever is 
later". 

Apart from the question which has already been mentioned369 of whether 
tacit consent should operate in relation to a reservation the status of which is 
doubtfbl by virtue of Article 19(c) of the Vienna Convention (and a fortiori by 
virtue of Article 19(a) and (b)), it also has to be pointed out that Article 20(5) 
does not expressly deem a failure to object in time as constituting consent, and 
there are no strong reasons for interpreting it in this way, particularly as far as 
Article 20(4), as opposed to Article 20(2), is concerned. As will be discussed in 
the following section, States do not always comply with any particular time limit 
in voicing their objections to reservations, and, with regard to States with which 
they are likely to have few or no contacts under a treaty regime, often they do 
not make any objections at all. If a dispute should arise unexpectedly between 
such States, it may be surmised that the State in the former group would soon 
express its objection to the reservation in question. As will be explained later,370 
whether such a belated reaction should be taken into account, and, if it is, the 
extent to which it should affect the relations between the two States, should 
depend upon what, in the circumstances, is fair and equitable. The same general 
principle would seem to be equally applicable in the present context to 
determine what consequences should follow from an initial failure to object to a 
reservation, subsequently alleged by the State concerned to infringe Article 19 
of the Vienna Convention. Such a principle is obviously compatible with, 
indeed, it is an integral part of, the test of qualified objectivity. 

(iii) Subsequent modification of a resewation 

One possibility which is worth considering is where an objection is made to a 
reservation on the ground of its incompatibility with the object and purpose of 
the treaty to which it relates, and more especially where there has been some 
objective determination of incompatibility. Given that the tribunal or other body 
that has made the determination would have to consider whether the 
consequence of the breach of Article 19 was the invalidity of the reservation 

369 See p 83 above. 
370 See pp 128 et seq below. 
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alone, or the invalidity of the whole acceptance of the treaty of which the 
reservation forms part, should the reserving State be entitled to modify or 
replace its reservation in order to bring it into line with what is permissible 
under the treaty? 

The initial matter which might be an obstacle to this occurring is the 
definition in Article 2(l)(d) which limits reservations to declarations made at the 
time the State concerned becomes a party to the treaty. Under the unanimity 
rule, preserved for certain treaties with a limited number of parties by Article 
20(2), the reserving State cannot become a party without the acceptance of its 
reservation by the other parties. If there are objections then its participation in 
the treaty is postponed until it has secured the general consent of other parties, 
either by dropping the reservation or modifying it in a way acceptable to them. 
In that way the modified reservation will constitute part of a valid adherence to 
the treaty. 

Where the treaty is one to which Article 20(4) applies, the position of a 
reserving State is less straightforward. In theory, its participation in the treaty is 
dependent, according to Article 20(4)(a), upon the acceptance of its reservation 
"by another contracting As such acceptance will rarely be express, it 
is necessary to rely upon Article 20(5) to establish that acceptance. Although it 
has been suggested that Article 20(5) does not lay down a prescriptive rule, in 
that objections can still be made after the 12 months have elapsed, it can 
reasonably be assumed that some, if not most, of the parties (though of course 
only one is needed), which have not raised objections by the end of that period, 
will not do so later. 

If an objection as to a reservation's permissibility is raised within the 12 
months' period, the definition in Article 2(l)(d) does not preclude the 
modification of the reservation before that period elapses because, on the 
wording of the Vienna Convention, the necessary single act of acceptance has 
not yet occurred. In practice, States which have made a reservation to which 
objections have been raised on the ground of incompatibility have shown no 
predisposition to withdraw, alter or even to enter into a dialogue over the 
contents of their reservation. Nevertheless, in theory, modification remains a 
path open to a reserving State. 

Where an objective regime is available for determining the validity of 
reservations which might be impermissible under Article 19 of the Vienna 
Convention, it has been suggested in this paper that, in making a reservation, a 
State is accepting the risk of invalidity and its consequences. In such 
circumstances, there would seem to be little justification for allowing the 

371 That this is the normal rule was recognised by the Inter-American Court of Human 
Rights in the Effect of Reservations case (1983) 22 ILM 37 at 48 in which. in 
holding that Article 20(4) of the Vienna Convention did not apply to determine the 
entry into force of the American Convention. the Court said: 

it would be manifestly unreasonable to conclude that the reference in Article 
75 to the Vienna Convention compels the application of the legal regime 
established by Article 20.4, which makes the entry into force of a ratification 
with a reservation dependant upon its acceptance by another State. 
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reserving State to mitigate its position either when the matter is brought before 
the relevant tribunal or once a determination of invalidity has been made. If the 
matter comes before some mechanism for dispute settlement, external to the 
treaty in question which contains no objective mechanism, because 
coincidentally the reserving State and another party are subject to the 
jurisdiction of the body in question, it could hardly be said that the reserving 
State was assuming the risk of a determination of invalidity. Not only is it 
doubtful whether the tribunal in question would have the competence to make 
such a determination, but also in doubt is whether it could take the further step 
of deciding whether it was just the reservation, or the entire act of acceptance of 
the treaty, which was thus vitiated.372 It might seem to be a worthwhile 
alternative, if the first step is taken, to allow the reserving State to modify its 
reservation in order to avoid the consequences of the second issue being 
determined. In this way the reserving State can protect itself from the possibility 
of the severance of the invalid reservation and avoid the consequence that it 
would be bound by the original provision of the treaty to which the reservation 
related. The possibility of severance is at least an incentive to the reserving State 
to take advantage of the opportunity of modifying the reservation in a manner 
acceptable to the objecting State or the tribunal to which the issue was referred. 
In this case, however, the new reservation would almost certainly not comply 
with Article 2(l)(d) unless it was possible for the State concerned to withdraw 
from and rejoin the treaty in question. If it should be decided that the 
modification of an existing reservation should be permitted, Article 2(l)(d) 
would need to be amended accordingly. 

V. Acceptance of Reservations 

Although it is sometimes argued that reservations can only be accepted if they 
are permissible and that the concept of acceptability is distinct from that of 
permissibility, these contentions are flawed for a number of reasons. 

Reservations may be accepted, according to the Vienna Convention, in three 
ways: in advance, by the terms of the treaty itself, in accordance with Article 
20(1); if the treaty is the constitution of an international organisation, in 
conformity with that treaty, or, if that treaty does not include such a provision, in 
accordance with Article 20(3); or, subsequently, in other cases, with the express 
consent of the other parties, or with their tacit or implied consent under Article 
20(5). It is stating the obvious to point out that a reservation accepted in 
advance by the parties to a treaty must also be a permissible reservation. 
Perhaps of more direct relevance to the present issue is the matter of 
reservations to the constitution of an international organisation where that treaty 
makes no provision for reservations. It is also obvious here that a reservation is 
not permitted unless it is accepted by "the competent organ of that 
~ r ~ a n i s a t i o n " . ~ ~ ~  As it is unusual for constitutional treaties to allow 

372 See p 52 above. 
373 Article 20(3). As the International Law Commission explained (Yearbook of the 

International Law Commission 1966, Vol11, p 207): 
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reservations,374 though some expressly prohibit them,375 if a reservation is 
approved by the process referred to in Article 20(3) of the Vienna Convention, 
acceptability and permissibility will be inseparable. 

With regard to other multilateral treaties, a distinction is drawn by Article 20 
between those covered by paragraph 2 and those to which paragraph 4 applies. 
Paragraph 2, in rather ill chosen wording it will be recalled,376 retains the 
former unanimity principle when "it appears from the limited number of 
negotiating states and the object and purpose of a treaty that the application of 
the treaty in its entirety between all the parties is an essential condition of the 
consent of each one to be bound by the treaty". Given that no reservation is 
permissible to such a treaty unless it is accepted by all other parties, it is 
difficult to see how, if such acceptance is forthcoming, it does not amount, in 
practical terms, to an acceptance of the permissibility of the reservation, 
notwithstanding the requirements of Article 19(c). In addition, as tacit consent 
with regard to reservations had its principal consequences under the former 
unanimity rule to establish a reserving State's right to participate in a treaty, this 
principle would be readily applicable to treaties subject to Article 20(2). In this 
context, fairness and equity would seem to require that Article 20(5) should 
operate as a deeming provision. If a State is not prepared to express its 
objections to the reserving State becoming a party to the treaty within 12 
months, it should only, in exceptional circumstances, be allowed to contest the 
latter's participation in the treaty thereafter. 

The position with respect to treaties to which paragraph 4 applies, that is, the 
majority of multilateral treaties, is more complex. In the first place, advance 
acceptance of a particular reservation by the terms of a treaty is a comparative 
rarity.377 For this to occur, in the words of Article 20(1) of the Vienna 
Convention, the reservation has to be "expressly authorised" by the treaty. This 
provision does not apply to a situation where a treaty allows reservations in 
general or with respect to certain articles of the treaty. This is no more than an 
indication that such reservations may be made, but imposing no obligation upon 

The Commission considers that in the case of instruments which form the 
constitutions of international organisations, the integrity of the instrument is 
a consideration which outweighs other considerations and that it must be for 
the members of the organisation, acting through its competent organ. to 
determine how far any relaxation of the integrity of the instrument is 
acceptable. 

374 For the position under the International Telecommunication Convention 1965, see 
Mendelson M, "Reservations to the Constitutions of International Organisations" 
(1971) 45 B r ~ t ~ s h  Year Book oflnternational Law 137 at 137-39. 

375 See ibid. at 13941 .  
376 See pp 50-5 1 above. 
377 For an example, see Article 35(1) of the European Convention for the Peaceful 

Settlement of Disputes 1957. 320 UNTS 243. which reads in part: 
The High Contracting Parties may only make reservations which exclude 
from the application of this Convention disputes covering particular cases or 
clearly specified special matters. such as territorial status. or disputes falling 
within clearly defined categories. 

For other examples. see Horn, n 10 above, p 133. 
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other parties, which remain free to accept or reject them. Article 12 of the 
Geneva Convention on the Continental Shelf 1958 authorised parties to make 
reservations to any provision of the Convention except Articles 1 to 3, but this 
did not in any way preclude parties from objecting to specific reservations that 
might be made to provisions other than Articles 1 to 3. As the tribunal said in 
the Anglo-French Continental She@arbitration:378 

Under Article 12. in short, the United Kingdom bound itself not to contest the 
right of the French Republic to be a party to the Convention on the basis of 
reservations the making of which is authorised by that Article. On the other 
hand, the Court considers the view expressed by both Parties that Article 12 
cannot be read as committing States to accept in advance any and every 
reservation to articles other than Articles 1. 2 and 3 to be clearly correct. Such an 
interpretation of Article 12 would amount almost to a licence to contracting 
States to write their own treaty and would manifestly go beyond the purpose of 
the Article. Only if the Article had authorised the making of specific reservations 
could parties to the Convention be understood as having accepted a particular 
reservation in advance. But this is not the case with Article 12. which authorises 
the making of reservations to articles other than Article 1 to 3 in quite general 
terms. 

Secondly, as advance acceptance of a particular reservation by the terms of a 
treaty is encountered so rarely, and very few treaties are the constitutions of 
international organisations or fall within Article 20(2), in the vast majority of 
cases the act of acceptance of a reservation is done on an individual basis, and 
only after the reservation has been put forward. Having said that, it is also true 
to point out that such individual reactions are encountered when an objection is 
made to a reservation, but seldom when a party agrees to, or is prepared to live 
with, the reservation in question. Hence, the subsequent acceptance of 
reservations is, in the case of multilateral treaties, almost invariably implicit or 
tacit. This may take two forms: the acceptance of reservations already made at 
the time a State becomes a party to the treaty, by virtue of that State's act of 
acceptance of the treaty; and, with regard to reservations made subsequent to the 
date of accession, by acquiescence in those reservations by a failure on the part 
of each individual party to object to the reservation in question. It is possible to 
emphasise the distinction between the two situations by regarding the former as 
a case of implied consent, and the latter as arising by way of tacit consent.379 

In theory this distinction appears to be justified. If a State ratifies or adheres 
to a treaty, it may be taken to be assenting to the text of the treaty as adopted 
and the reservations that have been declared by previously ratifying or acceding 
parties. This was the view of the legal position acted upon by the Secretary- 
General of the United Nations as depositary of the Genocide Convention 1948, 

378 (1977) 54 1LR 6 at 43. 
379 See the Written Statement of Israel in the Reservations case, Pleadings, p 195 at 

212, taken up by Ruda n 10 above. at 184; and by Horn, n 10 above. pp 125-26. 
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though it was controverted by a few States when confronted by it.380 It was also 
asserted by the United States that "States which thereafter deposited instruments 
of ratification or accession, having been appropriately notified of the 
reservations, would be expected, not later than the deposit of their respective 
instruments, to express their consent or objection to the reservations, or by 
failing to object, leave it to be implied that they consent.381 

While this may have been the expectation, it was not expressed by the 
United States as a binding rule, nor does it follow from Article 20(5) of the 
Vienna Convention that the principle contained therein is more than a 
presumption arising in those situations. Moreover, as will be explained 
shortly,382 on a different occasion, the United States delayed its objections to a 
number of reservations made prior to its ratification of the Convention on 
Diplomatic Relations 196 1 until some 18 months after that ratification. 

With regard to tacit consent to a reservation, there is, inevitably, at any rate 
in theory, a temporal element involved. A party which has been notified of a 
new act of accession, subject to a reservation, should not be entitled to an 
indefinite period within which to register an objection. As to how long that 
period might be, various suggestions have been made though these have been 
more by way of guidance than as assertions of any rule of law. For example, it 
has been pointed out that, before they entered into force, some treaties provided 
for a particular period to elapse from the moment the ratifications reached the 
necessary number and that, in such cases, the period from which acquiescence 
might be deduced should be the ~ a m e . 3 ~ ~  However, in the interests of ensuring 
equity between the parties involved, the better view would be that the test of an 
appropriate period during which a State can decide whether or not to object to a 
reservation depends upon what is reasonable in all the circumstances, that is to 
say, according to a criterion of what is fair and equitable. In light of such a test, 
a provision relating to the entry into force of the treaty might be a relevant, but 
seldom a crucial, factor. 

For a country like the United States, with its cumbrous constitutional 
requirements for the ratification of treaties, it is not surprising that, in its 
assessment of what was a reasonable period of time, it should have called 
attention to the need to pay "due regard" to "the sometimes lengthy periods 
required where the consent of the legislative branch must be sought and may, of 
course, be denied".384 Another reason for a delayed reaction (perhaps for no 

380 See the relevant exchanges of correspondence referred to in the Reservations case, 
ICJ Pleadings pp 105-06 (Guatemala); ibid. pp 107-08 (El Salvador): ibid. p 108 
(Vietnam); ibid, p 109 (France); ibid. pp 109-10 (Cambodia). In a number of 
cases. when notified of the Secretary-General's position. the recipient made no 
objection to. and may therefore be taken to have accepted. that view: see ibid. 
pp 181-84 (identical letters to Panama Israel. Jordan. Liberia Saudi Arabia. 
Turkey, Yugoslavia Ceylon. Costa Rica Haiti, Korea and Laos). 

381 Written Statement of the United States of America, Reservations case, Pleadings, 
p 23 at 47. 

382 See p I25 below. 
383 See the Written Statement of Israel. n 379 above, at 209-10. 
384 Written Statement of the United States of America, n 381 above. at 4 5 4 6 .  
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reaction at all), certainly in the case of third world countries, might be a lack of 
staff with the expertise to deal with such arcane matters. This could be 
exacerbated in a particular case by the obscurity of a particular declaration, both 
as to its status (that is, whether it was a true reservation) and as to its meaning 
(what it was designed to achieve). On the other hand, there may be 
circumstances where a much shorter period may be appropriate. For example, in 
the case of the Constitution of the International Refugee Organisation 1 946,385 
prior to its entry into force, the United States, France and Guatemala attached 
reservations to their acts of ratification. Because of a perceived need for haste 
and the importance of US participation from the outset, the Secretary-General of 
the United Nations gave notice on 20 April 1948 that the treaty would enter into 
force some four months later if no objection was taken to the ratifications and 
reservations in question. By a press release of 30 August 1948, the Secretary- 
General announced that the treaty had come into force.386 

The Vienna Convention, in Article 20(5), endorsed both these possibilities. 
As already mentioned,387 it provides that a reservation under Article 20(2), 
dealing with restricted multilateral treaties, or under Article 20(4), relating to 
general or unrestricted multilateral treaties, "is considered to have been accepted 
by a State if it shall have raised no objection to the reservation by the end of a 
period of twelve months after it was notified of the reservation or by the date on 
which it expressed its consent to be bound by the treaty, whichever is later". 
This rule is subject to contrary intention in the treaty concerned. As the 
International Law Commission pointed some existing treaties included 
provisions presuming consent to a reservation within a specified period if no 
objection was made within that period, or simply prescribing a maximum period 
within which reservations would be permitted.389 

It is possible to envisage some nice issues of treaty interpretation arising in 
relation to time limits which do not make clear that a failure to object within the 
specified period is deemed to constitute consent. The problem can also be seen 
in the formulation of Article 20(5) of the Vienna Convention which uses the less 
emphatic "a reservation is considered to have been accepted" if no objection is 

385 Textin l8UNTS3. 
386 See Schachter 0, "The Development of International Law Through the Legal 

Opinions of the United Nations Secretariat" (1948) 25 Brltlsh Year Book of 
Internatzonal Law 91 at 126-27. 

387 See p 117 above. 
388 Yearbook of the International Law Commisszon 1966, Vol 11. p 208. 
389 See the International Convention to Facilitate the Importation of Commercial 

Samples and Advertising Materials 1952, Article XIV(3) of which reads in part 
(text in 221 UNTS 255 at 272): 

If no objection is received by the Secretary-General of the United Nations 
from any State entitled to object by the ninetieth day from the date of his 
communication [of the text of the reservation] (or from the date of entry into 
force of the Convention. whichever is the later). the reservation shall be 
deemed to be accepted. 

A similar provision is to be found in the International Convention for the 
Suppression of Counterfeiting Currency 1929. Article 12. text in 112 LNTS 371 at 
384. 
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made within the 12 months' period specified in that provision. If an objection is 
lodged with the depositary after the expiry of the time limit in a treaty in which a 
failure to object in time is specifically "deemed" to constitute acceptance of a 
reservation, it is arguable that the reserving State would not have to respond to 
protect itself from such and objection. On the other hand, where, as in the case 
of Article 20(5), the provision is not so dererminative, it may be that, in theory 
at any rate, a reserving State would be wiser to respond to protect itself against 
the contention that it had acquiesced in the validity of a late objection to its 
reservation. In practice, reactions to objections to reservations to multilateral 
treaties are so rare that a State faced with an objection would presumably not be 
prejudiced by its failure to protest. 

There are examples of States objecting to reservations years after the 
reservation in question had been made. Most of these were in cases not covered 
by the Vienna Convention, either because it was not yet in force, or because the 
States concerned were not parties to the Convention, at the time the treaty took 
effect for those Even if one accepts the proposition that customary 
international law requires States to make their objections known within a 
reasonable time of being notified of a reservation, and that Article 20(5) of the 
Convention is, because of its wording, no more than a presumptive guide to 
what is reasonable the practice of States provides no clear picture of 
what is permissible in this aspect of treaty relationships. 

The US Government sought the approval of the Senate in February 1960 for 
that country's accession to the International Convention for the Prevention of 

390 For the temporal effect of the Convention. see Article 4 which provides: 
Without prejudice to the application of any rules set forth in the present 
Convention to which treaties would be subject under international law 
independently of the Convention, the Convention applies only to treaties 
which are concluded by States after the entry into force of the present 
Convention with regard to such States. 

The Convention came into force in January 1980. that is 30 days after the 35th act 
of ratification or accession in accordance with Article 84(1). For a discussion of 
the time element, see Li.jnzaad, n 10 above. pp 72-76. 

391 That the wording of Article 20(5) is not intended to operate as a deeming provision 
establishing consent at the end of the 12 month period is apparent if one compares 
it with Article 18(3)(b) of the International Law Commission's 1962 Drafi which 
clearly did have that effect because it provided (Yearbook ofthe lnternatlonal Law 
Commisszon 1962, Vol 11. p 61) that any State which is or is entitled to become a 
party to a treaty 

shall.. . be deemed to have consented to a reservation to a,.  .multilateral treaty 
in any case where the reservation was communicated to the State in question 
and twelve calendar months have since elapsed without any notice of 
objection to the reservation having been lodged by that State: provided 
that ... a State which at the time of such communication was not a party to the 
treaty shall not be deemed to have consented to the reservation if it shall 
subsequently lodge an objection to the reservation. when executing the act or 
acts necessary to qualify it to become a party to the treaty. 

The view that Article 20(5) establishes no more than a presumption of what is a 
reasonable time so that all the circumstances have to be examined in order to 
decide whether the presumption should apply in a particular case is considered 
further pp 127 et seq below. 
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Pollution of the Sea by Oil 1954.392 The accession was to be subject to an 
understanding and two reservations. At hearings before the Foreign Relations 
Committee of the Senate, a Department of State officer expressed the view, in 
answer to a question, that there would be no objections to the reservations as the 
United States had already discussed them informally with all relevant 
governments. Senatorial approval was given in May 196 1, and an instrument of 
ratification was deposited in September 1961 with the International Maritime 
Consultative Organization which duly notified all parties of the text of the 
ratification together with the understanding and reservations. In December 196 1,  
at the end of the two months' period prescribed for the entry into force of an act 
of accession, the Secretariat informed the United States that no objection had 
been made to the acceptance being subject to the understanding and 
reservations. In March 1962, the French Government wrote to the Organization 
stating that it did not accept one of the reservations, though it did not question 
the validity of the US acceptance of the Convention in any other respect. The 
Department of State expressed the opinion that, given the fact that the French 
Government had been made aware of the terms of the reservation more than two 
years earlier and that it had made no objections, either then or even during the 
two months' waiting period before the American accession to the Convention 
took effect, the French objection had not been made within a reasonable time. 
The conclusion drawn by the State Department was not that the objection was 
therefore of no effect, but that it was "without any legal effect on the status of 
the United States as a party to the ~onvention".39~ 

If the thesis of the present section of this paper is correct, not only should 
time limits, but they also would, be more strictly applied in situations in which 
the validity of a particular act of accession to a treaty is placed in jeopardy by a 
potentially late objection to the reservation. Given the uncertainty that still 
existed in 1960-62, when the above circumstances occurred, as to the status of a 
party which had made a reservation that had not been accepted by other parties 
to the treaty, its position as a recognised party to the Convention was the 
principal preoccupation of the United States. The American reaction should not 
therefore be regarded as of significance as far as the barring of objections for 
other purposes is concerned. 

That State practice did not support an interpretation of Article 20(5) of the 
Treaties Convention that would have imposed a rigid time limit for objections to 
reservations to treaties covered by Article 20(4) is exemplified by events 
connected with the Convention on Diplomatic Relations 196 1 .  Article 37(2) of 
that instrument extended complete immunity from the criminal jurisdiction of 
the receiving State to the members of "the administrative and technical staff of 
the mission, together with members of their families forming part of their 
respective households if they are not nationals of or permanently resident in the 
receiving State". A number of countries, including Morocco on acceding to the 

392 See Whiteman, n 76 above. p 184. 
393 Ibid, p 185. 
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Convention in June 1968, made reservations to this provision.394 The United 
States ratified the Convention in November 1972, but it was not until July 1974 
that the United States expressed its objections to the Cambodian, Egyptian and 
Moroccan reservations.395 Nearly four years later an American schoolteacher 
was murdered in Morocco and a member of the US Embassy marine guard was 
detained at an American consulate in Casablanca. Moroccan officials demanded 
that he be handed over for questioning as Morocco did not accept the immunity 
of a member of "the administrative and technical staff' of a diplomatic mission 
from the criminal jurisdiction of the receiving State. The request was refused 
and the marine was returned to the United States where he was later convicted 
of unpremeditated murder and sent to prison.396 

The conduct of the United States is difficult to justify in terms of 
reservations' theory. In the first place, even if the US objection was made in 
time, it could hardly prevent the Moroccan exclusionary reservation taking 
effect and obviating the exemption from criminal jurisdiction of the 
administrative and technical staff. The objection could only have this effect if 
the reservation had been of the modifying variety,397 a modification which the 
United States had thus rehsed to accept. This is only possible in these 
circumstances on the hypothesis that this aspect of Article 37(2) represented 
customary international law, so that the Moroccan reservation, though excluding 
the operation of this part of that article, was in effect seeking to modify 
customary international law. It could achieve this objective, but only so far as 
States accepting the reservation were concerned. The US objection was 
essential, therefore, to preserve the customary rule in relations between the two 
countries. 

The US position does create other problems. For example, there is the 
possibility that its ratification of the Convention on Diplomatic Relations would 
have involved the implied acceptance of reservations already made and 
communicated to the United States within a reasonable time prior to its act of 
ratification.3g8 Under Article 52 of the Convention, the Secretary-General of the 
United Nations is required to "inform" inter alia all members of the United 
~ a t i o n s ~ ~ 9  "of signatures to the present Convention and of the deposits of 

394 The Moroccan reservation read (text in Multilateral Treaties, n 36 above. p 55): 
"The Kingdom of Morocco accedes to the Convention subject to the reservation 
that paragraph 2 of Article 37 is not applicable". See also those by Cambodia, ibid. 
p 54: Egypt. idem. Qatar. ibid, p 55: Sudan. ibid. pp 55-56; and also the view of 
Vietnam, ibid, p 56. 

395 Ibid, p 61. 
396 See Glaser DM, "Murder in the Casbah or the Effect of Morocco's Jurisdictional 

Reservation to the Vienna Convention on Diplomatic Relations" (1978-1979) 
1 1  New York Unzversity Journal oflnternational Law and Pol~tlcs 299 at 299- 
300. 

397 See pp 30-3 1 above. 
398 See p 121 above. 
399 Article 48, to which Article 52 refers. covers 
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instruments of ratification or accession". In practice, the Secretariat circulates to 
all members full details of all signatures, ratifications or accessions, including 
any statements or reservations made in connection therewith. Accordingly, there 
can be little doubt in such circumstances that a country in the position of the 
United States would have had adequate notice of the situation regarding States 
already parties to the Convention. 

The consequences would then depend upon a precise identification of the 
relevant legal principle. The United States was not a party to the Vienna 
Convention on the Law of Treaties, but this aspect of Article 20(5) was 
undoubtedly based upon customary international law. However, the law was not 
altogether certain. It seems to have been the US understanding that a reacting 
State would be expected$OO but not necessarily bound, to express its objections 
to prior reservations at the time of its accession to a treaty. As with the aspect of 
Article 20(5) dealing with reservations made by subsequent parties to the 
treaty,401 the part dealing with the position of an acceding party in relation to 
prior reservations is only a presumptive rule. If a State delays announcing its 
objections to prior reservations until some time after acceding to the treaty, this 
will tend to negative any assumption arising from its previous inaction, but it 
might be called upon to justify why the time for it to react should extend beyond 
the moment of its accession. It could be argued that it would only be precluded 
from justifying the delay if the disadvantage to the reserving State gave rise to 
an estoppel. 

While it is possible to deduce such a rule from the conduct of the United 
States, and to justify it on the wording of Article 20(5) as a conventional text or 
as reproducing the situation under customary international law, there still 
remains the question of whether this more flexible approach could be applied to 
the particular circumstances. The United States was in effect contending that, 
although it had been aware of the Moroccan reservation for some four and a half 
years at the time of its ratification of the Diplomatic Relations Convention, it 
was nevertheless entitled to a further extension of a reasonable time, in this case 
a year and a half$O2 within which to notify the Secretary-General of its 
objections to reservations already existing and communicated to it at the time of 
its ratification of the Convention. Expressed in this way, the conduct of the 
United States might be difficult to justify. While this is but an isolated instance, 
when added to the more numerous examples of a lack of regard for time limits 
in voicing objections to reservations made after States have become parties to 
various treaties, it could be perceived as supporting a relatively lenient approach 
(except in cases where the consent was essential to the reserving State's 

all States Members of the United Nations or of any of the specialised 
agencies or Parties to the Statute of the International Court of Justice. 
and ...any other State invited by the General Assembly of the United Nations 
to become party to the [present] Convention. 

400 As stated in its submissions to the International Court in the Reservations case. 
n 381 above. 

401 See p 121 above. 
402 Such a period may be necessary in the context of the 12 months referred to in 

connection with the other aspect of Article 20(5), see p 128 below. 
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acceptance as a party to the treaty), to the effect of time limits whether imposed 
by a treaty or by virtue of Article 20(5) of the Vienna Convention. 

The other part of Article 20(5) seems to establish a State's consent to a 
reservation if, already being a party to the treaty or having been notified of the 
reservation less than 12 months before becoming a party, "it shall have raised no 
objection to the reservation by the end of a period of twelve months after it was 
notified of the reservation". The counterpart of this apparent rule under 
customary law would be that a State is given a reasonable time within which to 
object to a reservation once it was made aware of the existence of a reservation. 
In other words, paragraph 5 should be regarded as an attempt to give more 
precise guidance as to what is a reasonable time. There are, however, a number 
of factors which suggest that it is only guidance and not a prescriptive rule. 

First, there is the question of what amounts to notification, a step which was 
criticised by Rosenne as "too vague, since it was virtually impossible to 
determine when a notification was received".403 It would be sensible to regard it 
as a process commencing with the receipt of the act of adherence to the treaty 
together with the reservation by the depositary, including the distribution of that 
information by the depositary and culminating in the receipt and examination of 
the information by each individual State. Of course, it is possible to read the 12 
months' period in Article 20(5) as subsuming whatever time is necessary for a 
notification to have effect upon a reacting State. However, there are a number of 
reasons for rejecting this possibility. As will be considered shortly,404 the 
question of when a reacting State might reasonably make and rely upon an 
objection to a reservation under customary law depends upon an assessment of 
all relevant circumstances, and it could hardly be supposed that the 12 months' 
period was intended to replace all reliance upon events surrounding the 
notification which might affect the reacting time of individual parties.405 

An attempt was made to add on a period of 90 days from the date of receipt 
by a depositary of notice of a reservation before the notices by a depositary to 
other parties would become operative to allow "both for the observance of the 
normal administrative practices of the depositary and for receipt of the notice by 
the home authorities of the States concerned and the observance of their normal 
administrative practices".406 It was claimed that the proposal would 

403 Yearbook ofthe lnternational Law Commission 1965, Vol 1, p 268. 
404 See pp 133-34 below. 
405 Whatever reading one adopts of Article 20(5) or of the underlying customary rule, 

the period would not run against a reacting State if it had received no notice of the 
reservation: see the United Kingdom's explanation for its late reaction of May 
1975 to the reservations of December 1973 by the German Democratic Republic to 
the Geneva Conventions on the Territorial Sea and Contiguous Zone (905 UNTS 
84) and on the High Seas 1958 (ibid. p 80): the United Kingdom stated that it had 
not received the circular from the Secretariat setting out the reservations until 
August 1974 Multilateral Treaties, n 36 above. pp 835, 841. The United States 
experienced no such problem, its ob.jections being dated July 1974 (ibid, pp 835. 
842). Australia, on the other hand. did not object until September 1976, but made 
no attempt to explain its apparent lateness (ibid. pp 833, 839). 

406 Proposal by Rosenne S. Yearbook of the International Law Commisszon 1965. 
Vol 11. p 73. 
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accommodate "different depositary practices",407 but evidence suggests that 
there is every likelihood that a six months' period would be necessary.408 
However, this approach is essentially artificial. As long as the rule contained in 
Article 20(5) is regarded as presumptive rather than prescriptive, and a guide to 
what is the reasonable time required by customary law, idiosyncrasies in the 
practice of individual states409 can be accommodated within it. 

The second reason for supposing that Article 20(5) is not intended to lay 
down a prescriptive rule is based upon two related hypotheses. Even if one were 
to accept that this provision represents a codification, or clarification, of the 
customary rule that consent would be presumed if objection to a reservation was 
not made within a reasonable time, the 12 months' period would only constitute 
a guide to what is reasonable. In addition, as has already been pointed out with 
regard to the other aspect of Article 20(5), the wording of the provision is not 
prescriptive. A reservation is only "considered" to have been accepted: it is not 
deemed to have been accepted as a consequence of the n o n - o b j e ~ t i o n . ~ ~ ~  

Perhaps most importantly, there have been a number of examples of 
objections to reservations being made well outside the period of 12 months.411 
Though, in most cases, the Vienna Convention has not been applicable to the 
parties or the treaty in question, such practice suggests that, if Article 20(5) 
represents customary law as well as a conventional rule, it does not impose a 
definitive time limit. 

Some particularly striking illustrations arose in connection with Article 27 of 
the Convention on Diplomatic Relations 196 1, to which a number of Arab 
States made reservations at the time they became parties to that treaty: Kuwait in 
July 1 969;4'2 Bahrain in November 1 9 7 1 ; ~ ~ ~  Libya in June 1 977;4'4 and Saudi 
Arabia in February 1981.415 Although Canada had been a party to the 
Convention since May 1966, it did not react to any of these reservations until 
March 1978 when it objected to the reservations by Bahrain, Kuwait and 
~ i b ~ a . ~ ' ~  Although the Vienna Convention on the Law of Treaties was not 
applicable to these  circumstance^,^^^ it would be difficult to contend that the 
objections to the reservations of Kuwait and Bahrain had been made within a 

Idem. 
Horn. n 10 above. p 207. 
As Rosenne pointed out. n 406 above: "sometimes the notices are transmitted 
through a government's own diplomatic posts abroad. sometimes through 
diplomatic posts accredited to the depositary; and sometimes by mail". For United 
Nations practice in this regard see pp 125-26 above. 
As was the case with the earlier 1962 Draft Article 18(3)(b). n 391 above. 
See Horn. n 10 above. pp 20647 .  
Multilateral Treatres, n 36 above. pp 52, 54. Article 27 deals with the immunity of 
the diplomatic bag. 
Ibid, pp 52. 53. 
Ibid, pp 53. 54. 55. 
Ibid, pp 53. 55. 
Ibid, p 57. 
Although Canada deposited an instrument of accession in October 1970 and 
Kuwait in November 1975, the Treaties Convention did not come into force until 
January 1980 and is denied retroactive effect by Article 4, see n 390 above. 
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reasonable time judged by purely temporal criteria. Similarly, in the case of 
Australia, objection was taken to the reservations of all four Arab States in a 
communication to the Secretary-General of the United Nations in February 
1 9 8 3 , ~ ~ ~  which was more than fifteen years after Australia acceded to the 
Convention, more than five and a half years after Libya's reservation and two 
years after that of Saudi Arabia. The reason for this delayed reaction was 
presumably that Australia only has diplomatic relations with Saudi Arabia, not 
with the other reserving States, so that it was only upon Saudi Arabia's 
accession to the Convention on Diplomatic Relations, subject to a reservation 
with respect to Article 27, that the matter became of practical importance for 
Australia. 

It is not surprising, given the demands placed upon Foreign Affairs' 
Departments (assuming of course that a particular State has the resources to 
keep treaty reservations under constant review, which will not always be the 
case), that the view is taken that there is little point in reacting to reservations 
under treaties which play a relatively insignificant role in dealings between the 
reserving and reacting States, whether because the two have little contact, or, if 
they do have limited contacts, these do not occur in the field of activity covered 
by the treaty. This attitude runs counter to the requirements of Article 20(5), 
should that provision be regarded as more than a guide to what is a reasonable 
time within which a State should express its objection to a reservation. 
Accordingly, such State practice as there is supports the thesis that paragraph 5 
was not intended to lay down a prescriptive rule. 

This conclusion is also supported by a tendency amongst some States to 
object to a particular type of reservation, but then, apparently, to lose interest in 
the matter and to fail to object to similar reservations made on later occasions. 
For example, although Canada objected to the reservations of Kuwait, Bahrain 
and Libya in the aftermath of Libya's accession to the Convention on 
Diplomatic Relations, it did not react to the virtually identical reservation to 
Article 27(4) of that Convention made by Saudi Arabia on that State's accession 
to the Convention less than three years later. It may be that Canada took the 
view that, as the Libyan and earlier reservations were invalid and its reaction to 
them had made this clear, there was no need for it to reiterate this stand on a 
subsequent occasion. Nevertheless, there has been a similar tendency for States 
to object to reservations in existence at the time they accept a treaty, but not to 
advance objections to similar reservations made thereafter.419 

In the light of the fact that, in the case of most reservations (that is, those 
which exclude the operation of part of a treaty, as opposed to those that modify 

418 Ibid. p 57. Not that Article 20(5) applied as. although Australia acceded to the 
Convention on the Law of Treaties in June 1974 and Kuwait in November 1975. 
the Convention did not come into force until January 1980 and Bahrain, Libya and 
Saudi Arabia have not become parties. 

419 As Horn, n 10 above. p 191 commented: "it seems that once a state has undertaken 
all necessary steps to give its final consent to participation in the treaty it often 
[loses] interest in subsequently notified reservations". the examples relied upon 
appearing in Table 1 on p 192. 
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the effects of its provisions in relation to States accepting a particular 
reservation), it makes no difference whether a reacting State objects to or 
accepts that reservation, it is perhaps hardly surprising that States appear to be 
so casual in their responses to reservations. Because, thereafter, in practical 
terms, the reacting State will, in most cases, gain nothing from voicing an 
objection, States are prepared to ignore the theoretical problems inherent in the 
concept of tacit acceptance of reservations, as formulated for parties to the 
Treaties Convention in Article 20(5). 

The real problem can be traced back to the fact that tacit acceptance of 
reservations played an essential role under the traditional unanimity rule when a 
reservation required the consent of all other treaty parties for the reserving State 
to become a party to the treaty at all. This rule still applies to restricted 
multilateral treaties by virtue of Article 20(2), in relation to which, therefore, 
some time limit is essential for the acceptance of reservations, even if by non- 
objection. In the context of the traditional rule, the principle of tacit acceptance 
undoubtedly constituted part of customary international law. With the shift to 
the more flexible approach adopted by the International Court in the 
Reservations and accepted by the International Law Commission, as 
applicable to non-restricted multilateral agreements, there was as yet no 
customary rule of general international law regarding tacit consent. In other 
words, Article 20(5) was, with regard to such a situation, an attempt to establish 
new law. 

When he considered the matter in his first report of 1962, Waldock proposed 
a deeming provision based upon a 12 months' period within which a party 
would have to object if its consent was not to be established.421 He admitted 
that this rule had "a certain degree of rigidity", particularly "under the 'flexible' 
system now proposed" in which "the acceptance or rejection by a particular 
State of a reservation made by another primarily concerns their relations with 
each other, so that there may not be the same urgency to determine the status of 
a reservation as under the system of unanimous consent".422 Nevertheless, he 
persisted with the proposal that there should be a prescribed period for 
objections after which consent would be established in both situations, though, 
somewhat curiously, his justification for the imposition of such a rule related 
almost entirely to the need to establish a reserving State's right to participate in 
the treaty. In Waldock's own w0rds:~~3 

good faith in the application of the procedural provisions of the treaty, and 
especially those dealing with participation in the treaty. would seem to require 
that States ... should take note of the formulation of reservations and voice any 
objection they may have to the reservation with reasonable expedition in order 
that the position of the reserving State under the treaty may be clarified. And, on 
the same basis, if a State voices no objection or hesitations in regard to a 
reservation, it seems reasonable to hold that after an appropriate interval the 

420 1CJ Rep 1951. p 15. 
421 Article 18(3)(b), n 39 1 above. 
422 Yearbook of the International Law Commission 1962, Vol 11. p 67 (para (15)). 
423 Idem. 
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State shall be presumed to have acquiesced in the participation of the reserving 
State in the treaty subject to the reservation. 

The only situation in which Waldock was prepared to allow the more flexible 
approach to influence the outcome was with regard to the position of a State 
which was not, at the time of the reservation, a party to the treaty: it was 
possible in such a situation "to lessen the rigidity of the rule by allowing an 
objection made on ratifying, or acceding to, the treaty to be effective, 
notwithstanding the expiry of the twelve months' period".424 

Waldock's approach is open to criticism. For example, as he went some way 
to admitting, a situation where a State's position as a party to a treaty was 
dependent upon the acceptance of its reservation (as was the case under the 
former unanimity rule, which is retained for treaties covered by Article 20(2) of 
the Vienna Convention), requires different treatment from a case where, under 
the more flexible approach endorsed by the Commission and subsequently 
adopted in Article 20(4) of the Convention, acceptance or objection affects only 
the relationship between the reserving and reacting States. For the latter 
situation the rule advanced by Waldock was less than satisfactory. A second 
point that can be made is that, although the Draft Article 18(3)(b) proposed by 
Waldock was a deeming p r o v i ~ i o n , ~ ~ 5  his commentary referred to it as a 
presumption, by which (presumably!) he must have been signifying an 
irrebuttable presumption. Under the version finally adopted by the 

and by the Vienna Conference as Article 20(5) of the 
Convention, the principle is, as already pointed out, stated less assertively: a 
reservation is only "considered to have been accepted by non-objection for the 
12 months' period. Such a presumption is clearly rebuttable in the interests of 
good faith and equity between the parties involved. Furthermore, this 
understanding of the legal position coincides with the fact that, for various 
understandable practical reasons, States have often delayed expressing their 
objections for periods far exceeding the 12 months mentioned in Article 20(5). 

With certain caveats, it is possible to summarise the role of acceptance of 
treaty reservations along the following lines. Essentially, such acceptance 
performs two functions: to establish a reserving State's position as a party to a 
treaty, and to determine the relationships on a bilateral basis between a reserving 
State and other treaty parties. 

Express consent is an unusual phenomenon. Nevertheless, with regard to a 
reserving State's right to participate in a treaty, it could demonstrate that the 
State in question has satisfied the unanimity rule required of certain treaties by 
Article 20(2) of the Vienna Convention. Such general consent could also allow a 

424 Idem (para (16)). 
425 See n 391 above. 
426 Yearbook of the international Law Commissron 1966, Vol 11. p 203. The 

Commission likened this proposed wording (ibid. p 208, para (23)) to the 
recommendation by the Inter-American Council of Jurists "that if no reply had 
been received from a State to which a reservation had been communicated it 
should be presumed after one year that the State concerned had no objection to the 
reservation". 
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State to maintain a reservation that would otherwise be rendered impermissible 
by Article 19 of the Convention. This could operate either as an amendment of 
the treaty with regard to any of the paragraphs of that provision or, more 
particularly in relation to paragraph (c), as a matter of interpretation, in 
clarifying what is not encompassed by the object and purpose of the treaty 
concerned. It might also be surmised that a degree of express consent with 
respect to a reservation without objection by other parties could produce a 
similar result. 

For the most part, unless States are prepared to object to reservations, which 
does not happen with great frequency, the response to reservations is likely to be 
inaction. Hence, it is important to determine the scope of the rules as to implied 
and tacit consent under customary international law or as articulated in Article 
20(5) of the Vienna Convention. 

In many cases, silence does not signify an intention to consent to a 
reservation. The reasons for such inertia are varied: the inability of many States 
to keep matters relating to multilateral conventions under adequate review; a 
reluctance to offend a particular reserving State or group of such States; a 
feeling that, with regard to exclusionary reservations, objecting is a pointless 
exercise; the belief that, as an objection has been made to a reservation by 
another State, there is no need for a State to make the same objection itself, or 
that if it has already made an objection to a reservation, it is unnecessary to do 
so with regard to a later reservation of similar content; or a sense that, if there 
are few or no contacts with the reserving State, there is no point in objecting to a 
reservation to preserve rights that are unlikely to have any practical significance. 

With regard to the idea that objections should be made within a reasonable 
time which, by Article 20(5) of the Vienna Convention, has been expressed as a 
12 months' period, there is nothing in the practice of States or in the wording of 
that provision to impose a rigid time limit. Indeed, the evidence of objections 
being raised after periods well in excess of 12 months and the change in the 
wording of what became Article 20(5) between Waldock's 1962 Report and the 
International Law Commission's final draft of 1966 strongly support the view 
that inaction or delay is only some evidence of consent which cannot be 
divorced from other circumstances surrounding the treaty and the relations 
between the two parties involved. To express this hypothesis in an alternative 
form, a failure to object, or a delay in objecting to a reservation, is a factor to be 
taken into account, along with all other relevant circumstances, in determining 
what effect is to be given to that reservation. 

If it is acknowledged that the rule of customary law represented by Article 
20(5) is only a presumption, the weight of which depends upon the 
circumstances, it is possible to provide a more realistic framework within which 
the concept of tacit consent can operate. For example, where consent to a 
reservation is essential to the reserving State's participation in the treaty (that is, 
in the case of a multilateral treaty with a limited number of parties covered by 
Article 20(2)), the presumption that non-objection constitutes tacit acceptance is 
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strongest.427 The presumption would also be strong in the context of a 
reservation to a treaty under which the reserving and potential reacting State had 
relatively close contacts: a failure by the latter to voice its objections within the 
period described by Article 20(5), or such time as is reasonable under customary 
law if the Vienna Convention did not apply, would normally constitute 
acceptance of the reservation in question. On the other hand, where there are 
few or no contacts between particular parties to a treaty (as was the position of 
Australia and Canada with regard to Bahrain and Kuwait in relation to the 
Convention on Diplomatic Relations 1961), a failure to object would not 
necessarily amount to acceptance when a reacting State subsequently indicates 
its objection to the reservation in question. 

One other point worth mentioning concerns a question raised 
Could a counter-proposal, rejecting a reservation, made at the time the State 
putting it forward acceded to a treaty itself be classified as a reservation on the 
ground that it satisfied the definition in Article 2(l)(d) of the Vienna 
Convention? A number of reasons were advanced as to why Article 2(l)(d) 
should not be applied in this way. However, even if it were, so that a counter- 
proposal, made at the time of accession, did constitute a reservation, there is no 
reason why this should cany with it an implication of consent under Article 
20(5) based upon the non-reaction of the party to which the proposal was 
directed. As Article 20(5) is only a presumptive rule, the strength of the 
presumption depending upon the circumstances of a particular case, there is 
little reason for it to operate in a situation where the objective, if not the actual, 
intention of the proposing State is that the proposal will only take effect upon 
some positive response, at the time or in the future, by the State to which it was 
directed. 

In assessing what is a reasonable time (or indeed whether the presumption 
contained in Article 20(5) should apply), it is necessary to take into account all 
relevant circumstances. Thus, where a State has already objected to a particular 
reservation, it is arguable that the customary rule or the conventional 
presumption should not operate to establish the acceptance by the objecting 
State of a similar reservation made on a later occasion by another State acceding 
to the treaty. This would particularly be the case where the objection raised 
doubts as to the validity of the reservation (for example that it was incompatible 
with the object and purpose of the treaty), though, on the other hand, no such 
exclusion of the presumption would arise (indeed it would be reinforced) if an 
objection to a reservation of a particular type was subsequently withdrawn by 
the State concerned. This scenario is evidence of the fact that the relevant 
circumstances can include events occurring after the reservation in issue had 

427 It was this situation which the International Court had in mind in the Reservations 
case, ICJ Rep 195 1, p 15 at 24. when it referred to the "considerable part which 
tacit consent has always played in estimating the effect which is to be given to 
reservations". 

428 See p 42 above. 
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been made.429 In addition, of course, there may be circumstances in which a 
potential reacting State would be estopped from raising objections to a 
reservation and from contending that it had not accepted the reservation in 
question. This could occur if the conduct of the reacting State had led the 
reserving State to believe that its reservation had been accepted when the effect 
of a later objection by the former could disadvantage the reserving State in their 
mutual relations under the treaty. 

This approach is also of value when it comes to the contentious issue of 
whether tacit acceptance can operate to legitimate reservations which are said to 
infringe Article 19 of the Vienna Convention. Where the conflict of a 
reservation with a prohibition in the treaty is obvious, it is doubtfil whether 
Article 20(5) can apply because that paragraph contains the exception "unless 
the treaty otherwise provides". Even if those words are directed solely to the 
specific issue of whether the 12 months' period operates with regard to the 
particular treaty or is ousted by a provision in that treaty, the ambit of Article 
20(5) is restricted to "the purposes of '  inter alia Article 20(4) which itself is 
limited by the words "unless the treaty otherwise provides". It would seem to 
follow that a treaty which prohibits a reservation or only allows other 
reservations under Article 19(a) and (b) does "otherwise provide", thus 
excluding the application of both Article 20(4) and therefore Article 20(5) to an 
offending reservation. Where the contravention of Article 19(a) and (b) is less 
clear, a lack of adverse reaction from the other parties would at least be a 
relevant factor in the interpretation of the proscription in the treaty. The Belilos 
case430 is not inconsistent with this hypothesis. The fiction that provisions 
bringing Article 19(a) and (b) into play are of self-evident application should 
not be allowed to exclude such extrinsic evidence of the attitude of the parties 
towards the scope of the terms of the treaty. 

With regard to an alleged infringement of Article 19(c) by a reservation, 
such evidence should be available, not least because of the difficulty of 
determining the object and purpose of the treaty, in order to decide whether the 
reservation is incompatible with that concept. In assessing whether a State may 
rely upon such a reservation, the two issues identified at the start of the 
summation have to be considered: whether the reserving State can be regarded 
as a party to the treaty at all, and, if it can, the extent to which it can rely upon 
the reservation as against other parties. As a matter of treaty interpretation, it 
would seem that Article 20(4) is applicable to reservations which might conflict 
with Article 19(c) because, even if a treaty does expressly identify its object and 
purpose, it is still not certain, and the treaty is unlikely to provide, what 
reservations are incompatible with that object and purpose. If Article 20(4) is 
not ousted, then Article 20(5) will also continue to apply. There is much less 

429 For a comparable situation under Anglo-Australian law (to what extent are 
subsequent events relevant in assessing what is a reasonable time within which an 
offer of a contract must be accepted?), see Manchester Diocesan Councll for 
Education v Commercial and General Investments Ltd [I9701 1 WLR 241 and 
comments thereon in Greig DW and Davis JLR The Law of Contract (1987). 
pp 342-43. 

430 (1988) ECHR Ser A No 132. pp 58-59 above. 



Reservations: Equity as a Balancing Factor? 135 

reason under Article 19(c) than there is under (a) and (b) for regarding the 
provision as prescribing an absolute prohibition of a particular reservation and 
of taking into account the attitude of other parties towards the reservation. As a 
matter of good faith and equity, whether a State which has made a reservation 
that potentially infringes Article 19(c) may be considered as having validly 
accepted the treaty, and the consequences of the reservation for other parties, 
can only be determined in the light of all relevant circumstances, including the 
reactions, or lack of them, to the reservation by other treaty parties. 

VI. Effects of Reservations 

The Vienna Convention deals with the effects of reservations in Article 21 in 
three paragraphs covering the following: 

(1) the situation where a reservation is effective between a reserving State 
and another party to the treaty as far as their relations are concerned; 

(2) the effect of a reservation amongst other parties to the treaty; and 

(3) the position between an objecting State and the reserving State where the 
former has not opposed the operation of the treaty between them. 

Despite the order in which they thus appear in Article 21, there are good reasons 
for dealing with (2) first and then considering ( 1 )  and (3) by way of comparison. 
As to the role of principles of good faith and equity in these different 
circumstances, to a significant extent their relevance is limited by the way in 
which Article 21 is drafted. Nevertheless, they cannot be excluded from the 
process, in that the outcome will depend not only upon the interpretation of that 
provision, but also upon an assessment of the reservation in the context of the 
various relationships between the parties. 

(i) The effect of reservations on other parties inter se 
Under the traditional unanimity rule, an act of ratification of, or accession to, a 
treaty subject to a declaration qualifying that act could only be effective if it 
were accepted, expressly or tacitly, by all other parties to the treaty. Where that 
occurred, the result depended upon how the declaration could be classified. 
There were three possibilities. It could be treated as a proposed amendment of 
the treaty: as a reservation; or as an interpretation of the treaty. 

The effect of adopting the first classification would be that the acceptance of 
the declaration would affect all parties as the treaty would be amended in 
accordance with the terms of the declaration. The effect of the second would 
only be on the relationship between the reserving and each other party 
bilaterally. The distinction between the two situations was explained in a 
comment to the t-farvard Draft Convention on the Law of Treaties of 1935 as 
f0llows:~3' 

431 Comment on Article 13 (1935) 29 American Journal of lnternat~onal Law Supp 
657 at 865, relying inter a l ~ a  on Washburn AH, "Treaty Amendments and 
Reservations" (1919-1920) 5 Cornell Law Quarterly 247 at 257. and Owen. 
n 19 above. at 1094-95. 
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In this Convention the term reservation is applied only to those formal 
declarations the terms of which, if effective, will limit the effect of the treaty as 
between the State making the reservation and the other party or parties to the 
treaty, but not as between the other parties inter se ... . 

The effect of this element of the explanation contained in this article is to 
establish a distinction between a reservation and an amendment in the case of 
multipartite treaties. An amendment to a multipartite treaty would alter the treaty 
for all the parties in their relations inter se; a reservation, on the other hand, and 
as just stated, would limit the effect of the treaty only as it applies between the 
State making the reservation and each of the other contracting parties. 

With regard to the third possibility, an example is provided by the various 
pronouncements made in connection with the Kellogg-Briand Pact 1 9 2 8 . ~ ~ ~  
Though not classified as reservations, mainly because of objections to the 
extraordinarily wide interpretation placed upon the scope of the right of self- 
defence by the ~ r i t i s h , ~ ~ ~  the texts of the various statements were submitted, 
along with the Pact itself, for registration by the League of Nations. The 
explanation given was that they were essential to an understanding of the 

Indeed, given the widespread approval of the basic element in the 
various declarations, it could hardly be doubted that a right of self-defence 
existed as an exception to the renunciation of war as an instrument of national 
policy proclaimed in Article 1. 

This tripartite framework is retained under the Vienna Convention. As far as 
the first and third possibilities are concerned, amendment of a treaty is possible 
with the agreement of all the parties under Article 39,435 or the parties may 
enter into an agreement "regarding the interpretation of the treaty or the 
application of its provisions" in accordance with Article 3 1 ( 3 ) ( a ) . ~ ~ ~  Such 
arrangements are intended to operate amongst the parties as well as qualifying 
the position of the party making the declaration upon which the agreement was 
based. With regard to a reservation as  such, Article 2 l(2) adopted the traditional 
rule that a reservation "does not modify the provisions of the treaty for the other 
parties to the treaty inter se". 

Reservations" (1919-1920) 5 Cornell Law Quarterly 247 at 257, and Owen, 
n 19 above, at 1094-95. 

432 See p 25 above. 
433 See p 40 above. 
434 See text at n 87 above. 
435 Article 39 starts by stating that a treaty "may be amended by agreement between 

parties". Although Article 40(1) stipulates that unless "the treaty otherwise 
provides, the amendment of multilateral treaties shall be governed by the following 
paragraphs", it is open to the parties to adopt their own means for amending their 
treaty. Modification by agreement of two or more parties is provided for in 
Article 41. 

436 Article 3 l(3) is rather circumspect, simply stating that there "shall be taken into 
account, together with the context: (a) any subsequent agreement between the 
parties regarding the interpretation of the treaty or the application of its 
provisions". It goes on to include (b) "any subsequent practice in the application of 
the treaty which establishes the agreement of the parties regarding its 
interpretation". 
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The important difference is the purely practical matter stemming from the 
incorporation into the Vienna Convention of the more flexible approach to 
reservations propounded by the International Court in the Reservations case.437 
As reservations to the majority of multilateral conventions are now valid despite 
the absence of the agreement of other parties, there is less opportunity for 
uncertainty as to the status of a reservation, that is, whether it may possibly, 
because of the agreement of the parties, constitute an amendment of the treaty 
affecting the rights of them all inter se. This possibility is now confined, for all 
practical purposes, to treaties covered by Article 20(2) of the 
Where consent is required for the validity of a reservation and the reserving 
State's participation in a treaty, it is likely that some, if not most, of the 
reactions will be express. Where validity is not an issue, as under Article 20(4), 
the only reactions in most cases will be the objections of the few States which 
disapprove of a particular reservation. Even if there are no objections, the tacit 
consent of the other parties could hardly cany with it the inference that they 
were accepting the reservation as tantamount to an amendment of the treaty, and 
therefore as affecting their relations inter se.439 That interpretation would only 
be possible if the declaration were formulated in the clearest terms as a 
proposed amendment and not simply as a reservation, so that any acceptance 
would signify that the declaration would operate as a term in the treaty. 

(ii) The relationship between a reserving and an accepting State 
Article 21(1) does not specifically refer to a reservation that has been accepted. 
Indeed, as has already been mentioned on a number of occasions, reservations 
seldom elicit much response, and then usually by way of objection, so that 
acceptance is invariably tacit as a result of non-objection. What Article 21(1) 
does is to designate such reservations as those "established with regard to 
another party in accordance with articles 19, 20 and 23". 

The International Law Commission made little comment on the draft of this 
provision,440 so that the implications of this formulation are matters of 
conjecture. For present purposes, Article 23, which deals with matters of 

437 ICJ Rep 195 1, p 15, pp 4 M 7  above. 
438 See p SO above. 
439 As the International Law Commission pointed out (Yearbook of the International 

Law Commission 1966, Vol 11, p 209), a reservation "does not modify the 
provisions of the treaty for the other parties, inter se, since they have not accepted 
it as a term of the treaty in their mutual relations", though presumably, as indicated 
above, it is possible for them to do so. 

440 The Commission stated (Yearbook of the International Law Commission 1966, 
Vol 11, p 209) that paragraphs 1 and 2 of this article set out the rules concerning 
the legal effects of a reservation established under the provisions of the articles 
referred to in the text. It went on to say that these rules, "which appear not to be 
questioned, follow directly from the consensual basis of the relations between 
parties to a treaty". 
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may be disregarded. The reference to Articles 19 and 20 is open 
to alternative interpretations. It could suggest that a reservation must satisfy the 
two provisions separately, or that the establishing of a reservation is achieved by 
satisfying a combination of both sets of requirements. Before considering this 
issue, however, it is pertinent to discuss how Article 21(1) deals with the 
consequences of a reservation between a reserving and a non-objecting State. 

Under the former unanimity principle, if a State made a reservation to a 
treaty which was accepted by the other parties, the reservation modified the 
effect of the treaty between the reserving State and each other party on a 
bilateral basis. 442 With the acceptance by the International Law Commission of 
the more flexible approach towards reservations to multilateral treaties (other 
than those covered in Article 20(2) of the Convention), in which reservations 
could still be effective despite objections by some parties, the ideology of State 
sovereignty and perhaps a certain logic seemed to dictate that the same rule as 
formerly should determine the effect of the reservation, as far as the reserving 
State and an accepting State were concerned. 

With regard to the position of the reserving State, the original version 
proposed by the Commission was in the form of the reservation operating to 
"exempt the reserving State from provisions of the treaty to which the 
reservation relates to the extent of the matters covered by the reservation".443 
As the then current definition referred to a reservation as a "term which will 
vary the legal effect of the treaty in its application" between the reserving State 
and other parties to the treaty,444 it was apparent that a reservation could 
modify, and not just exclude, the operation of part of a treaty. This aspect of a 
reservation is made clear in Article 2(l)(d) of the Convention whereby a 
reservation is a unilateral statement whereby a State "purports to exclude or 
modify the legal effect of certain provisions of the treaty in their application to 

441 According to Article 23: 
1. A reservation, an express acceptance of a reservation and an objection 

to a reservation must be formulated in writing and communicated to 
the contracting States and other States entitled to become parties to the 
treaty. 

2. If formulated when signing the treaty subject to ratification, acceptance 
or approval, a reservation must be formally confirmed by the reserving 
State when expressing its consent to be bound by the treaty. In such a 
case the reservation shall be considered as having been made on the 
date of its confirmation. 

3. An express acceptance of, or an objection to, a reservation made 
previously to confirmation of the reservation does not itself require 
confirmation. 

4. The withdrawal of a reservation or of an objection to a reservation 
must be formulated in writing. 

442 See Harvard Draft Convention on the Law of Treaties 1935, Articles 15, 16, 
(1935) 29 American Journal of International Law Supp 657 at 660. 

443 Article 18(5)(a)(i), Yearbook of the International Law Commission 1962, Vol 11, 
p 61. 

444 Article 1 (I), ibid, p 3 1. 
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that This classification is carried through into Article 21(1) which 
provides: 

A reservation established with regard to another party in accordance with articles 
19,20 and 23: 
(a) modifies for the reserving State in its relations with that other party the 

provisions of the treaty to which the reservation relates to the extent of the 
reservation; and 

(b) modifies those provisions to the same extent for that other party in its 
relations with the reserving State. 

Although this provision refers only to the reservation modifying the provisions 
of the treaty rather than excluding or modifying as under the definition, there is 
no reason to suppose that it was not intended, and will not be interpreted, to 
cover both the exclusion of a provision, as well as the modification of a 
provision, to alter the effects of the treaty with regard to the two parties. 

While this approach is acceptable enough as far as Article 21(l)(a) is 
concerned, the position with regard to (b) is not so straightforward. As with (a), 
there is no reason why a reservation, opposable to another party, should not 
modify the treaty "to the same extent" for the other party in its relations with the 
reserving State, whether the original reservation was of an exclusionary or 
modifying type. The only problem with this provision of the Vienna Convention 
is that the principle of reciprocity upon which it is based446 may not exist in a 
particular case. 

The reciprocal basis of obligations is specifically expressed in some treaties, 
though the means whereby this is achieved have varied. For instance, Article 15 
of the Convention on Transit Trade of Land-Locked States 1965 simply asserted 
that the "provisions of this treaty shall be applied on the basis of reciprocity".447 
In contrast, other treaties contain a clause to the effect that a party "shall not be 
entitled to avail itself of this Convention against other Contracting Parties 
except to the extent that it is itself bound by the 

As to the effect of such provisions, or whether they make any difference to 
the position of the parties compared with the situation if no reciprocity provision 
had been incorporated into the treaty, the issue is primarily one of interpretation 
of the instrument in question. In some cases the terms of the treaty, or of a 
reservation, might appear to exclude the operation of any reciprocity principle. 

445 See p 26 above. 
446 This was made more specific in the original version proposed by the Commission. 

Article 18(5)(a)(ii) provided that a reservation operated "reciprocally" to entitle 
another "party to claim the same exemptions from the provisions of the treaty in its 
relations with the reserving State": Yearbook of the International Law Commission 
1962, Vol 11, p 61. For the principle of reciprocity in relation to reservations in 
declarations accepting the jurisdiction of the International Court of Justice under 
Article 36(2) of its Statute, see Greig, n 35 above, at 306-20. 

447 597 UNTS 42 at 58. See also the Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards 1958, Article I(3), 330 UNTS 38. 

448 Convention on the Recovery Abroad of Maintenance 1956, Article 18, 268 UNTS 
32 at 44; Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards 1958, Article XIV, 330 UNTS 38 at 48, referring to "Contracting States" 
not "Parties" and concluding with the words "that it is itself bound to apply the 
Convention". 
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For example, if a treaty were to impose one obligation on States A, B and C, but 
a different obligation upon parties D, E and F, a reservation by a State in the 
former group would modify its position without affording States in the latter 
group any reciprocal advantage from the reservation. A similar situation arises 
with regard to provisions of a treaty which bestow rights upon individuals in the 
territory or subject to the jurisdiction of States Parties. The effect of a 
reservation to such a provision is simply the restriction or elimination of the 
particular right(s) granted by the provision(s) to which the reservation relates as 
far as individuals entitled to protection under the convention are concerned.449 
The reservation has no consequences for other parties with regard to the rights 
granted to persons within their territory or subject to their jurisdiction.450 

Nor can reciprocity operate in the case of a reservation whereby a State 
claims a special right for itself. The advantage thus gained may be inapplicable 
to other parties to the treaty. Israel made a reservation to three of the four 
Geneva Conventions 1949 stipulating that, ''while respecting the inviolability of 
the distinctive signs and emblems of the Convention, Israel will use the Red 
Shield of David as the emblem and distinctive sign" under the relevant 

Acceptance of such a reservation would not entitle other parties 
to the Conventions to depart from the requirements relating to distinctive signs, 
even in their dealings with Israel, without making similar reservations of their 
own. 

449 A number of examples are provided by reservations made by various Islamic 
countries to the Convention on the Elimination of All Forms of Discrimination 
against Women 1979, see M~iltilateral Treaties, n 36 above, p 162 (Bangladesh, 
stating that it "does not consider as binding upon itself the provisions of articles 2, 
13(a) and 16(l)(c) and ( f )  as they conflict with Sharia Law based in Holy Qur'an 
and Sunna"); p 163 (Egypt, with regard to Article 16); p 164 (Iraq, in relation to 
Articles 2(Q and (g), 9(1) and 2 and 16); p 165 (Libya, "subject to the general 
reservation that [its] accession cannot conflict with the laws on personal status 
derived from the Islamic Shariah"); pp 167-68 (Tunisia, through referring 
specifically to provisions of its Nationality or Personal Status Codes as reasons for 
making reservations with regard to Articles 9(2) and 16(l)(c), (d), (0, (g) and (h), 
and for a declaration relating to Article 15(4)); p 168 (Turkey, referring to its Civil 
Code in making reservations to Articles 15(2) and 4 and 16(l)(c), (d), (0 and (g), 
and its Law on Nationality in making a declaration with respect to Article 9(1)). 
These reservations were so extensive that a number of States objected on the 
ground that they were incompatible with the object and purpose of the Convention, 
see ibid, p 171 (Finland); idem (Germany); ibid, p 172 (Netherlands); idem 
(Norway); p 18 1 (Sweden). 

450 As the effect of such a reservation, assuming that it is valid, is to restrict or 
eliminate some of the reserving State's obligations under the treaty, its 
consequences for other parties will be limited to disentitling them from 
complaining about any breach of the obligations in question to the extent that the 
obligations are excluded by the reservation. 

451 Reservations were made in similar terms to the Convention for the Amelioration of 
the Condition of the Wounded and Sick in Armed Forces in the Field; the 
Convention for the Amelioration of the Condition of Wounded, Sick and 
Shipwrecked Members of the Armed Forces at Sea; and the Convention relative to 
the Protection of Civilian Persons in Time of War, texts in Schindler D and 
Toman J, The Laws ofArmed Conflicts, 2nd ed (198 l), p 506. 
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As an aspect of the good faith required by the Vienna Convention in the 
performance and interpretation of treaties,452 reciprocity is a means of ensuring 
adherence to those requirements. Nevertheless, whether it can be applied in a 
particular situation is a matter of interpretation, of seeking to ascertain the 
intentions of the parties in drafting the treaty, and of the reserving state in so far 
as that can be gathered by the other parties from the wording of the reservation 
in light of the circumstances in which it was made.453 It follows, therefore, that 
the role of reciprocity may be enhanced, or restricted or excluded, by the words 
of a treaty or of a reservation. 

These issues have arisen in relation to the jurisdiction of the International 
Court under Article 36(2) and 3 of its Statute. The Court has affirmed on a 
number of occasions that, although declarations accepting in advance its 
jurisdiction are the unilateral acts of individual states, the effect of Article 36(2) 
is to create thereby a series or system of contractual relations with other 
declarant states.454 It is based upon the principle of reciprocity explicit in 
Article 36(2) which links different pairs of declarations to the extent of the 
common denominator between them, that is "in relation to any other States 
accepting the same obligation", or obligations, as that or those contained in the 
acceptances of the jurisdiction of the Court by declarant states. Reciprocity in 
this sense thus "enables the state which has made the wider acceptance of the 
jurisdiction of the Court to rely upon the reservations to the acceptance laid 
down by the other because of course those reservations exclude 
matters from the common area covered by both acceptances. 

However, reciprocity must have a wider significance than the principle 
identified in Article 36(2) because of the decision in the Norwegian Loans 
case.456 In this case, brought by France against Norway, the latter claimed that 

452 See Article 26 and Article 31(1), respectively, n 29 above. 
453 This position is supported by the view taken by the International Court in the 

Anglo-Iranian Oil Co case, ICJ Rep 1952, p 93 at 105, towards the interpretation 
of the Iranian declaration accepting the jurisdiction of the Court: 

the text of the Iranian Declaration is not a treaty text resulting from 
negotiations between two or more States. It is the result of unilateral drafting 
by the Government of Iran. 

This justified its earlier assertion (at 104) that: 
the Court cannot base itself on a purely grammatical interpretation of the text 
[of the Declaration]. It must seek the interpretation which is in harmony with 
a natural and reasonable way of reading the text, having due regard to the 
intention of the Government of Iran at the time when it accepted the 
compulsory jurisdiction of the Court. 

454 Right of Passage case, ICJ Rep 1957, p 125 at 146; Nicaragua case, ICJ Rep, 
1984, p 392 at 41 8: 

the declarations, even though they are unilateral acts, establish a series of 
bilateral engagements with other States accepting the same obligation of 
compulsory jurisdiction, in which the conditions, reservations and time-limit 
clauses are taken into consideration. In the establishment of this network of 
engagements, which constitutes the Optional-Clause system, the principle of 
good faith plays an important role. 

455 Interhandel case, ICJ Rep 1959, p 6 at 23. 
456 ICJ Rep 1957, p 9. 
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the substance of the dispute was outside the Court's jurisdiction because it was 
entitled to rely upon the reservation in the French declaration excluding 
"differences relating to matters which are essentially within the national 
jurisdiction as understood by the Government of the French Republic". To 
achieve this objective, it was not a matter of demonstrating that the matter fell 
within French national jurisdiction as permitted by Article 36(2), but of 
establishing that Norway was entitled to register its understanding that the 
dispute fell within Norway's national jurisdiction and outside the Court's 
jurisdiction for that reason. The Court held that Norway was entitled to do so, 
explaining as follows:457 

In accordance with the condition of reciprocity to which acceptance of the 
compulsory jurisdiction is made subject in both Declarations and which is 
provided for in Article 36, paragraph 3, of the Statute, Norway, equally with 
France, is entitled to except from the compulsory jurisdiction of the Court 
disputes understood by Norway to be essentially within its national jurisdiction. 

Expressed in this way, the Court's conclusion undoubtedly supports the 
proposition that the scope of reciprocity may be enhanced by express provision, 
either in the original treaty (that is, Article 36(3)), or by the terms of the 
particular reservation (in this case both reservations or at least declarations of 
the parties). The problem is that neither explanation provided by the Court 
appears to be justifiable. In the first place, the condition of reciprocity referred 
to in Article 36(3) has usually been taken to mean no more than that a State was 
entitled to make its declaration conditional upon the fact that certain other States 
also accepted the Court's jurisdiction: in other words, the condition was a 
condition precedent to the declaration taking effect.458 This interpretation of the 

457 Ibid, at 24. 
458 See Waldock H, "The Decline of the Optional Clause" (1955-1956) 32 British 

Year Book oflnternational Law 244 at 255. Other writers were of the view that 
Article 36(3) meant no more than was implicit in Article 36(2), see Hudson MO, 
The Permanent Court of International Justice 1920-1942 (1943), p 465; Briggs 
HW, "Reservations to the Acceptance of Compulsory Jurisdiction of the 
International Court of Justice" (1958-1) 93 Hague Academy oflnternational Law, 
Collected Courses 223 at 267. The latter hypothesis is unacceptable because it 
renders paragraph 3 pointless. The Waldock view at least has the advantage that 
there were a number of examples of what were referred to be Hudson MO, 
International Legislation, Vol 1 (193 I), p xlviii, n 5, as "conditional ratifications" 
(as opposed to ratifications subject to a reservation). Thus, in relation to the 
International Convention for the Abolition of Import and Export Prohibitions and 
Restrictions 1927, 97 LNTS 391 at 392-97, n 1, most States depositing 
ratifications did so on the basis that the entry into force of the Convention as far as 
they were concerned was subject to ratification of the Convention by a number of 
other States (see the ratifications of Belgium, Austria, Luxembourg, Switzerland, 
Romania, Hungary, France, Denmark, Italy, Kingdom of the Serbs, Croats and 
Slovenes, Germany and Czechoslovakia). The note concluded (at 397) by stating 
that the result was that on I July 1930 "only Great Britain, the United States of 
America, Denmark, Japan, Norway, Netherlands and Portugal continued to be 
Contracting Parties of the Convention". See also the comment by Morellet J, "At 
What Moment do the International Labour Conventions become Applicable?" 
(1927) 16 International Labour Review 755 at 770, when dealing with the 
problem of States ratifying such conventions before bringing their national law 
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provision is borne out by its wording which stipulates that declarations in 
Article 36(2) "may be made unconditionally or on condition of reciprocity on 
the part of several or certain States". There is nothing to suggest that the 
condition of reciprocity in Article 36(3) applies, by virtue of that provision, to 
all parties to the Court's compulsory jurisdiction by virtue of declarations made 
under Article 36(2). 

In essence, Article 36(3) is an enabling clause, allowing a State to apply a 
condition of reciprocity to designated, or presumably to all, parties making 
declarations under Article 36(2). While this explanation is incompatible with the 
Court's reliance upon Article 36(3) to entitle Norway to invoke the French 
"national jurisdiction" reservation in the Norwegian Loans case, it does appear 
to support the Court's alternative justification for its decision that both the 
French and Norwegian declarations were expressed to be "on condition of 
reciprocity" as far as other participants in the scheme of compulsory jurisdiction 
were concerned. The flaw with this possibility is that both States had employed 
the condition of reciprocity as equivalent to the principle of reciprocity 
contained in Article 36(2). In the words of the Norwegian declaration, Norway 
recognised "as compulsory @so facto and without special agreement, in relation 
to any other State accepting the same obligation, that is on condition of 
reciprocity, the jurisdiction of the International Court of ~ u s t i c e " . ~ ~ ~  The French 
Declaration, in English translation, was in substantially the same terms.460 It is 
difficult to understand how the issue of the condition of reciprocity as 
synonymous with Article 36(2) could have entitled Norway to employ the 
French reservation in this way.461 

It is less than satisfactory, but at least understandable, that the Court's 
decision should have been dependent upon the purely fortuitous event that the 

into line with the convention in question, suggesting the possibility of their making 
a "conditional ratification" which would only take effect after a specified period, 
and pointing out that, with regard to such conventions, a number of States had 
"already had recourse to the procedure of conditional ratification in order to make 
sure of reciprocity on the part of their industrial competitors". 

459 Declaration of Norway of 19 December 1956, text in ICJYB 1956-1 957, p 2 18. 
460 Declaration of France of 1 March 1949, ibid, p 213. 
461 A number of States employed a condition of reciprocity in their declarations in the 

same or a similar way, see the declaration of Denmark of 10 December 1956, ibid, 
p 212: Dominican Republic of 30 September 1924, idem; Liberia of 20 March 
1952, ibid, p 215; Luxembourg of 15 September 1930, ibid, p 217; Mexico of 
28 October 1947, idem; Netherlands of 1 August 1956, idem; Panama of 
25 October 1921, ibid, p 219; Thailand of 20 September 1929, ibid, p 222; 
Uruguay of 28 January 1921, ibid, p 225. It would seem that the Court's judgment 
could only properly be applied to declarations employing the "condition of 
reciprocity" without reference to the wording of Article 3 6 ( 2 t s u c h  as Canada of 
20 September 1929, ibid, p 210; El Salvador deposited prior to 28 January 1921, 
ibid, p 213; New Zealand of 8 April 1940, ibid, p 2 18 erratum; South Africa of 
13 September 1955, ibid, p 223; or the United Kingdom of 18 April 1957, ibid, 
p 223--or to those in which acceptance of the same obligation and the condition 
of reciprocity were disjunctive--China of 26 October 1946, ibid, p 21 1; Honduras 
of 24 May 1954, ibid, p 214; the Philippines of 28 August 1947, ibid, p 2 2 G a n d  
possibly to Colombia of 30 October 1937, ibid, p 2 1 I.  
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litigating States had included an express condition of reciprocity in their 
declarations accepting the Court's jurisdiction. It is not acceptable, and logically 
indefensible, that this conclusion should have been based upon a formulation of 
that condition in the two declarations which was no more than a reincantation of 
the requirements of Article 36(2), a provision that patently did not apply to the 
situation faced by the Court. Ultimately the decision is justifiable on the basis 
that notions of good faith and the need to maintain an equitable balance between 
the parties to the Court's compulsory jurisdiction by declarations made under 
Article 36(2) require the application of an underlying principle of reciprocity in 
this way.462 However, whatever the correct view is of the Court's approach in 
the Norwegian Loans case, the doubts surrounding it do not detract from its 
authority for the proposition, referred to above, that the wording of the 
provisions of a treaty, or of a reservation, can enhance the scope of reciprocity 
in the treaty relations between the parties. 

With regard to the limitation on the operation, or to the exclusion, of 
reciprocity in a particular case by the wording of a provision or reservation, the 
position would seem to be obvious enough. A declaration or other act of 
acceptance, whether of a treaty or of the jurisdiction of an international tribunal, 
is subject to any reservations attached to the act in question. This is the basis 
upon which the tribunal in the AngleFrench Continental Shelf arbitration 
asserted that, when the French republic "formulated its reservations to article 6 
[of the Continental Shelf Convention 19581 it made its consent to be bound by 
the provisions of that Article subject to the conditions embodied in the 
 reservation^".^^^ Admittedly the case concerned a reservation which had been 
objected to by the other party, and was therefore covered by Article 2 l(3) of the 
Vienna Nevertheless, the starting point of a consideration of the 
effects of a reservation, whether it is accepted or rejected by a reacting State, is 
the fact that the reserving State is denying the application of the treaty to the 
extent of its reservation. The same would also be true of a reservation in a 
declaration accepting the jurisdiction of the International Court. 

In the Nicaragua case,465 the United States, the respondent in the 
proceedings, had made a declaration on 14 August 1946 which was "to remain 
in force for a period of five years and thereafter until the expiration of six 
months after notice may be given to terminate this declaration".466 On the other 
hand, the declaration of Nicaragua, deposited in 24 September 1929, had been 
made "unconditionally".467 On 6 April 1984, three days before Nicaragua made 
application to the Court, the United States purported to amend its declaration, to 
"take effect immediately", to exclude fi-om the Court's jurisdiction "disputes 
with any Central American State or arising out of or related to events in Central 

462 For a fuller discussion of the role of reciprocity in a jurisdictional setting, see 
Greig, n 35 above, at 306 et seq. 

463 (1977)54ILR6at51.  
464 See further p 148 below. 
465 ICJ Rep 1984, p 392. 
466 Ibid, at 398. 
467 Ibid, at 399. 
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~ m e r i c a " . ~ ~ ~  It was argued by the United States that, as Nicaragua would have 
been entitled to withdraw or amend its declaration by giving notice with 
immediate effect, the requirement of reciprocity entitled the United States the 
same freedom with regard to its own declaration. The Court rejected the premise 
upon which this contention was based, holding that the requirement of good 
faith imposes a duty to give a reasonable notice of the withdrawal or termination 
of such a declaration.469 However, even if a declaration like Nicaragua's was 
terminable with immediate effect, it did not follow that the United States could 
invoke reciprocity as justification for being able to do so itself. Quite apart from 
the difficulty of applying the principle to events prior to the application to the 
~ o u r t , ~ 7 O  there were other reasons against its application in this case, one of 
them being that it could not be employed to "excuse departure from the terms of 
a State's own de~laration":~~ in this case the undertaking on the part of the 
United States to give other parties to the optional clause system six months' 
notice of termination. 

Although this pronouncement appears to be supported by the nature of 
reservations as described in and regulated by the Vienna Convention, it is worth 
questioning whether it applies to all circumstances. According to Article 
21(l)(b) of the Convention, a State which accepts a reservation, or at least 
against which a reservation is "established" to use the terminology of Article 
2 1(1), is entitled to claim that the treaty is modified for itself in its relations with 
the reserving State. But what if the reservation is drafted to prevent its 
reciprocal effect? Suppose, for example, a reserving State excluded the 
possibility of proceedings being instituted against itself in the dispute settlement 
provisions of a treaty in such a way as to preserve its own right to take 
advantage of those provisions if it so wished. 

If such a reservation was attached to a declaration accepting the jurisdiction 
of the International Court under Article 36(2) of its Statute (for instance, that the 
jurisdiction of the Court was excluded with regard to a particular class of 

468 Ibid, at 398. 
469 Ibid, at 420, applying by analogy the relevant law of treaties concerning 

"withdrawal from or termination of treaties that contain no provision regarding the 
duration of their validity". 

470 The Court doubted whether it was possible in any case to invoke a principle of 
"pre-seisin reciprocity" (as Judge Jennings called it, at 549), commenting (at 420): 

The Court would also recall that in previous cases in which it has had to 
examine the reciprocal effect of declarations made under the Optional 
Clause, it has determined whether or not the "same obligation" was in 
existence at the moment of seising of the Court, by comparing the effect of 
the provisions, in particular the reservations, of the two declarations at that 
moment. The Court is not convinced that it would be appropriate, or 
possible, to try to determine whether a State against which proceedings had 
not yet been instituted could rely on a provision in another State's 
declaration to terminate or modify its obligations before the Court was 
seised. 

For further discussion of reciprocity in this context, see Greig, n 35 above, at 312- 
18. 

471 ICJ Rep 1984, p 392 at 419. 
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disputes except upon application by the declarant State), it is arguable that the 
reservation would be void on the ground that it is in conflict with the 
requirement in Article 36(2) that a declaration operates only in relation to "other 
states accepting the same obligation". As Judge Lauterpacht asserted in the 
Norwegian Loans case, in answer to the question of "what is the result of the 
fact that a reservation or part of it [is] contrary to the provisions to the Statute of 
the Court? The result is that that reservation or that part of it is invalid".472 

There is no obvious parallel to this situation under general treaty law, though 
there would seem to be a need to protect other parties from the consequences of 
such a reservation. Even under Article 36(1) of the Statute, which bestows 
jurisdiction on the Court on the basis of "all matters specifically provided 
for ... in treaties and conventions in force", there is no limitation to States 
accepting the same obligation: the ambit of the jurisdiction depends entirely 
upon the treaty and the reservations made in conjunction with it. As far as the 
law of treaties is concerned, Article 21(1) of the Vienna Convention applies in 
relation to "reservations established with regard to another party in accordance 
with" inter alia Article 20. If another party expressly accepts a reservation 
precluding the operation of reciprocity as prescribed in Article 21(l)(b), then 
that is its choice and the reservation will take effect as thus agreed. If, in the 
more likely event, there is no express acceptance, the source of the problem for 
other parties is the fact that, in the absence of an objection, their assent might be 
presumed. However, as long as the customary rule, or the version of it indicated 
in Article 20(5), is employed, as advocated in this paper, in a flexible way, so 
that a State is not necessarily precluded from raising an objection once it seems 
likely that a reservation, excluding the principle of reciprocity from operating in 
its favour, will be employed against it, any inequity arising from such a 
reservation can be prevented, or at least ameliorated. 

(iii) The relationship between an objecting and a reserving State 
Under the traditional unanimity rule (retained for treaties to which Article 20(2) 
applies), this issue did not arise. If an objection was made to a reservation, the 
reserving State could not become a party to the treaty in question unless it was 
prepared to withdraw the reservation. With the adoption of the more flexible 
approach to unrestricted multilateral treaties in Article 20(4), it became 
necessary to invent a rule to be applied between a reserving and an objecting 
State. 

In his first report on the Law of Treaties in 1962, Waldock adopted the 
principle that the effect of objecting to a reservation, which the reserving State 

472 ICJ Rep 1957, p 9 at 44. It does not matter, as far as the present discussion of the 
law of treaties is concerned, whether the consequence of the conflict with the 
Statute of unilateral declarations made under Article 36(2) is to render the whole 
declaration invalid (as argued by Judge Lauterpacht, at 55-59), or only the 
reservation, the remainder of the declaration being preserved, which would seem 
to be the better view, see Greig DW, "Nicaragua and the United States: 
Confrontation over the Jurisdiction of the International Court" (1991) 62 British 
Yearbook of International Law 1 19 at 18 1-2 13. 
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does not withdraw, was to "preclude the entry into force of the treaty" between 
the States concerned but that this did "not preclude its entry into force as 
between the reserving State and any other State which does not object to the 
reservation".473 In the final Report of the Commission to the General Assembly 
in 1966, the text had been amended so that an objection precluded "the entry 
into force of the treaty as between the objecting and reserving States unless a 
contrary intention is expressed by the objecting At the Vienna 
Conference, this provision was amended in the form of what became ArticIe 
20(4)(b) whereby "an objection by another contracting State to a reservation 
does not preclude the entry into force of the treaty unless a contrary intention is 
definitely expressed by the objecting 

As to what the consequences should be for the parties concerned of a 
reservation by one objected to by the other, there was a good deal of discussion 
at the Conference. The Commission's final drafi had employed the words in 
paragraph 3 that "the provisions to which the reservation relates do not apply as 
between the two States to the extent of the reservation".476 When the 
presumption was altered in Article 20(4)(b) to place the onus upon the objecting 
State to make clear that the treaty was not to take effect between itself and the 
reserving State, what was intended to become Article 21(3) was amended so 
that, when the objecting State had not opposed the treaty taking effect between 
itself and the reserving State, the reservation was to have the consequences 
prescribed in paragraphs 1 and 2.477 

It was soon recognised that it was unacceptable to equate a situation where a 
reservation was accepted to one where an objection was made. In particular, 
such a rule would ignore the distinction between an exclusionary and a 
modifying reservation.478 As the representative of the Netherlands e ~ ~ l a i n e d : ~ 7 ~  

paragraph 3...stated that the legal effects were the same whether a reservation 
had been accepted or not. That might indeed be so in cases where a reservation 
declared that the reserving State excluded an article from a treaty, and that idea 
might lie at the root of the drafting error. What had been overlooked, however, 
was another category of reservations, where the reserving State declared that an 

473 Draft Article 19(4)(c), Yearbook of the International Law Commission 1962, 
Vol 11, p 62. 

474 Draft Article 17(4)(b), Yearbook of the International Law Commission 1966, 
Vol 11, p 202 and comment thereon ibid, p 207. 

475 For a discussion of the way in which this change was adopted, see Ruda, n 10 
above, at 191-92. It does not appear that this rule in any way represented 
customary international law at that time. In the Anglo-French Continental Shelf 
arbitration (1977) 54 ILR 6, France argued that, by its objection to the French 
reservations, "the United Kingdom must be considered to have intended.. . to 
prevent the Convention from coming into force as between it and the French 
Republic" (at 4344).  The tribunal rejected this contention by reference to 
evidence of the United Kingdom's intention suggesting that the Convention was in 
force between the two countries. 

476 Yearbook of the International Law Commission 1966, Vol 11, p 209. 
477 VCOR 2nd Sess, 1 Ith Plen Mtg, 30 April 1969, p 36. 
478 See p 29 above. 
479 VCOR 2nd Sess, 32nd Plen Mtg, 20 May 1969, pp 179-80. 



148 Australian Year Book of International Law 

article of a treaty was acceptable provided it was interpreted in a particular way; 
in such a case, a State which objected to that interpretation could not hold the 
opinion that the legal effects of the objection should be the same as they would 
be if it accepted the special interpretation. 

As a consequence, the final text of Article 2 l(3) took the form proposed by 
the Commission, that is, "the provisions to which the reservation relates do not 
apply as between the two States to the extent of the reservation". It was not 
immediately apparent whether the amendment had the desired effect. As Vallat, 
the United Kingdom representative, commented, his delegation "had thought 
that the proposal would make very little difference". If the issue raised by its 
proponents was a problem, "it should be dealt with expressly, not by means of a 
comparatively obscure amendment".480 In light of the decision on the 
application of Article 21(3) by the tribunal in the Angle-French Continental 
Shelf arbitration,481 this fear would appear to be groundless as the following 
discussion will demonstrate. 

The first point to note is that the reserving State is always in a position of 
advantage: the effect of an objection, unless it can establish the invalidity of the 
reservation, is not to re-establish the original provision to which the reservation 
relates in the relationship between the two parties under the treaty. It was argued 
by the United Kingdom in Continental Shelfarbitration that "the effect of its 
rejection of the French reservations [to the 1958 Continental Shelf Convention] 
is.. .to render them wholly unopposable to the United Kingdom, with the result 
that Article 6 applies as between the two countries unaffected by the 
reservations".482 This contention was not accepted by the tribunal on the ground 
that to do so "would allow the rejection unilaterally to set aside express 
conditions placed by the French Republic on its consent to be bound by the 
Article. To attribute such an effect to the rejection of the reservations is not easy 
to reconcile with the principle of mutuality of consent in the conclusion of 
treaties".483 From the point of view of the original provision to which a 
reservation relates, the fact that an objection to that reservation cannot reinstate 
the provision in question does equate the position of an objecting State to that of 
a party which, usually by failing to object, accepts the reservation. 

The question whether an objection to a reservation had any benefit for the 
objecting State depends upon whether the late amendment at the Vienna 
Conference to the wording of Article 2 l(3) had the desired effect. If the former 
wording, initially approved by the Conference, had been retained, Article 21(3) 
would have prescribed the same consequences as those contained in Article 
21(1). In other words, a reservation would have had full effect between the two 
parties involved, to the extent that it would have modified for them both the 
provisions of the treaty in accordance with Article 21(l)(a) and (b). Thus, 
whether the reservation simply excluded the operation of a particular provision, 
or attempted to alter its consequences for the reserving State in accordance with 

480 Ibid, p 180. 
481 (1977) 54 ILR 6. 
482 Ibid, at 51. 
483 Ibid. at 52. 
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its own interpretation or wishes with regard to a particular provision, the 
reacting State would still have been bound by the effects of the reservation, 
notwithstanding its objection. 

Under the revised wording appearing in the final version of Article 21(3), 
"the provisions to which the reservation relates do not apply" between the States 
concerned "to the extent of the reservation". While this confirms the fact that an 
objection cannot restore the original prescriptions of the treaty as if the 
reservation had not been made, the question of whether the objection does have 
the effect of protecting the reacting State from any further modification of the 
treaty other than the exclusion of the provision in question, depends upon how 
Article 2 l(3) is interpreted. 

In the Continental ~ h e l f a r b i t r a t i o n , ~ ~ ~  it will be recalled, one of the French 
reservations to Article 6 of the 1958 Convention involved an attempt to impose 
upon other parties the French view of what maritime areas constituted special 
circumstances in the application of Article 6, irrespective of whether they did so 
on an objective interpretation of that provision. This did not amount to an 
express exclusion of Article 6 from the operation of the Convention, but only its 
modification to suit French interests. The tribunal adopted the approach to the 
application of Article 2 l(3) which its proponents had advanced at the Vienna 
Conference. Objection to such a reservation involved a rejection of the French 
identification of the areas designated as special circumstances, so that Article 6 
could not apply in the modified form required by the French reservation. It 
followed that, according to Article 21(3), the reservation prevented the 
operation of Article 6 between the two parties "to the extent of the reservation", 
that is, in the sea areas to which that reservation applied.485 

VII. Possible Redrafting of the 
Vienna Convention Reservations' Provisions 

In light of the various difficulties that have been encountered in relation to, and 
the criticisms made of, Article 2(l)(d) and Articles 19-21 of the Vienna 
Convention on the Law of Treaties 1969, the question arises as to whether 
amendments might usehlly be made to these provisions, in the interests of 
clarity of interpretation and of achieving an equitable balance between the 
parties. In considering these matters, it is proposed to deal with the issues, to an 
extent, in reverse order, as Article 2 l(3) is a suitable starting point. 

Prior to the AngleFrench arbitration, the fact that Article 21(3) gave some 
effect to a reservation, notwithstanding an objection to it, led to one 
commentator observing that "il revient a donner a I'objection la valeur d'une 
geste purement theoreque, sans consequences j ~ r i d i ~ u e s " . ~ ~ ~  Despite the 
decision in that case, the words "to the extent of the reservation" in that 
provision are still open to the criticism that they are in conflict with the 

484 (1 977) 54 ILR 6. 
485 Ibid, at 52. 
486 Chaumont C, "Cours GCneral de Droit International Public" (197C-I) 129 Hague 

Academy oflnternational Law, Collected Courses 333 at 448. 
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expressed intention of the provision, endorsed in that decision, which was to 
distinguish between the position where a reservation is subject to an objection, 
and that where it is accepted (even if only by non-objection). However, while 
the wording employed in Article 21(3) may be less than satisfactory, it is 
difficult to suggest what alternative to the interpretation placed upon it by the 
tribunal in that case was possible, or whether there is any suitable alternative 
rule to the one intended to be incorporated into that provision. 

With regard to the first issue, the interpretation of the existing Article 21(3), 
"the extent of the reservation" is limited by "the provision" to which it relates. It 
is a plausible explanation of this formulation of the rule that the provisions, 
which cover obligations a, b, c, and d, can be limited to a, b and c, but not 
extended so that c covers e as well, by a reservation expressed in those terms 
vis-ir-vis an objecting State. An alternative way of regarding Article 21(3) is to 
say that, whatever the imperfections of drafting, it is necessary to give effect 
both to the objection and to the reservation. The former prevents the reservation 
extending the scope of the obligations contained in the treaty provisions, while 
the reservation takes effect only within the compass of those provisions "to the 
extent of the reservation". 

As to the question of whether there is a preferable alternative to this rule, 
two factors need to be considered. In the frst  place, a reservation attached to an 
act of ratification or accession cannot be ignored because the consent of the 
party adhering to the treaty is subject to the limitation contained in the 
reservation. On the other hand, the reason behind the distinction drawn between 
Article 2 l(1) and 2 l(3) is the very obvious point that "no State can be bound by 
a reservation to which it has not consented".487 

There is a real difficulty in applying the reservation rules, stemming from the 
Reservations case, to interpretative statements which are not concerned with 
excluding, but which attempt to modify, treaty provisions to the benefit of the 
declarant State. Under the traditional unanimity principle, a reservation, 
whatever its scope, could only operate as part of an effective acceptance of the 
treaty with the consent, express or tacit, of all other parties. In that environment, 
if an interpretative statement did constitute a reservation, it would have required 
general consent in order for the instrument to which it was attached to constitute 
a valid acceptance of the treaty. However, there was sufficient fluidity in the 
system so that, if objections were raised, the statement could be treated merely 
as interpretative, to enable the State concerned to become a party to the treaty 
on that basis should it have so wished. This possibility was facilitated by the fact 
that, because the number of States involved in multilateral treaties was relatively 
small, it was often the practice for States contemplating making a declaration, in 
whatever form, first to raise the matter informally with others participating in the 
negotiations. 

Article 20(4) was the means employed for giving effect to a more flexible 
approach in dealing with treaty acceptances that were subject to reservations. 
However, the system was made more rigid by the inclusion in the Convention of 

487 Reservations case, ICJ Rep 1951, p 15 at 26. 
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the definition of a reservation in Article 2(l)(d). A declaration which insisted 
upon a particular interpretation of a provision in a treaty as a condition of the 
declarant State's acceptance of that treaty was, by that definition, a reservation. 
This could be a disadvantage to the State concerned in a case where such 
reservations were prohibited by the treaty. The result might be that the whole 
declaration was rendered ineffective by the invalid reservation.488 It is also 
possible to imagine a situation in which other parties would be disadvantaged; 
that is, by failing to object to an interpretative statement which, objectively 
viewed, constituted a reservation under Article 2(l)(d) of the Vienna 
Convention. The result in such circumstances would appear to be that, by virtue 
of Article 20(5), the party concerned would be bound by the interpretation 
contained in the reservation. 

It has already been pointed out that this consequence would be 
u n s a t i s f a c t ~ r y . ~ ~ ~  In the interests of the good faith required between the parties 
in the interpretation and performance of treaties,490 and in order to preserve an 
equitable balance between them, it would seem necessary to allow the 
potentially disadvantaged State to rely for protection on the fact that the 
reserving State had designated its declaration (or the relevant part of it), or at 
least given the impression that it was, an interpretative statement. This should be 
achievable as a matter of interpretation rather than by the State concerned 
having to show that the requirements of estoppel had been satisfied.491 

This outcome is, however, far from inevitable. The problem stems from the 
combination of Article 2(l)(d) and Article 20(5). It is unsatisfactory if the 
former is employed to eliminate the significance that might be attributed to the 
nomenclature attached to its statement by the declarant State. It would be less 
unsatisfactory if it were possible, as a matter of interpretation, to restrict the 
effects of Article 20(5) on the ground that, being only a presumptive rule, it 
should not be applied where a non-objecting State's consent to a reservation 
designated as an interpretative statement is, to say the least, doubtful. Given the 
very real difficulties that could arise with achieving a satisfactory result in such 
circumstances, the need to preserve equity between the parties might dictate that 
some amendment be made of the relevant provisions in order to be able to deal 
separately with the two types of reservations, those which exclude treaty 
provisions, and those which modify the terms of the treaty. This is necessary 
especially with regard to the effects of Article 20(5). 

When it comes to dealing with objections to reservations, Article 21 suffers 
from the same underlying difficulties. The version of paragraph 3 originally 

488 In the Belilos case (1988) ECHR Ser A, No 132, p 57 above, the interpretative 
statement made by Switzerland with its acceptance of the European Convention on 
Human Rights and Fundamental Freedoms 1950 was held to constitute a 
reservation which was invalid under Article 64 of the Convention, though the 
European Court went on to decide that the Swiss acceptance of the Convention 
was not thereby invalidated. 

489 See pp 34 et seq above. 
490 See n 29 above. 
491 See p 27 above. 
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adopted by the Vienna was a correct rendering of the position as 
far as exclusionary reservations are concerned which are subject to the rule 
contained in paragraph 1, that is to say it makes no difference with regard to the 
effects of such a reservation whether it is accepted or an objection is made. It 
will be recalled that this version was soon abandoned because the same was not 
correct in respect of a modifying reservation, in relation to which an objection 
was necessary if the reacting State wished to avoid the modification of the treaty 
taking effect in its relations with the reserving State. Paragraph 3 is drafted in its 
present enigmatic fashion because it has to be general enough to accomplish two 
objectives: to have the same effect as paragraph 1 as far as exclusionary 
reservations are concerned; but also to enable proper effect to be given to 
objections to modifying reservations, in order to preserve a more equitable 
balance between reserving and objecting States. 

(i) The definition in Article 2(l)(d) 

In most respects there is no reason for distinguishing between exclusionary 
reservations and modifying interpretative statements which amount to 
reservations. Where they differ is that a State can protect itself from the 
modifying effect of one of the latter by objecting to it, whereas an objection to 
one of the former is of no avail because it is not possible, unless the reservation 
is invalid, or ineffective because the treaty provision is a replication of a rule of 
customary international law, to reinstate the rule contained in the treaty. Some 
small benefit might be gained in the context of Article 21 if Article 2(l)(d) were 
drafted to differentiate exclusionary from modifying reservations. 

If such a distinction were drawn it would be possible to excise the words 
"however phrased or named". This is of course important in determining 
whether an interpretative statement constitutes a reservation. As the Belilos 
case493 illustrates, the inclusion of those words in the defmition creates a danger 
that a declaration which appears from its nomenclature to constitute one form of 
unilateral statement may be accorded a totally different status. As it is unlikely 
that such an amendment will prove possible, the solution will have to be left to a 
more enlightened approach to the interpretation and application of Article 
2(l)(d) and to the declaration in question than that displayed by the European 
Court of Human Rights in that case. 

If it is thought necessary to permit a State to modify a reservation which has 
been challenged, or has been held to be invalid, on the ground that it is 
incompatible with the object and purpose of the treaty in question, it would also 
be necessary to amend Article 2(l)(d). At present that provision limits 
reservations to declarations made at the time of acceptance of the treaty. 
Modification of a reservation would have to be possible at a later stage, perhaps 
by an exception to the temporal requirement, and a cross-reference to an 
appropriate amendment where the attempt is made to deal more clearly with the 
consequences of an infraction of Article 19. 

492 See p 147 above. 
493 (1988) ECHR Ser A, No 132, pp 3 1-34 above. 
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(ii) Tacit consent under Article 20(5) 

Article 20(5) applies to both Article 20(2) and Article 20(4), yet it is only in the 
former case that it should be regarded as a relatively strong presumption. The 
reason is that it is only in relation to restricted multilateral treaties that 
reservations require the consent of all other parties in order for the reserving 
State to become a party to the treaty. With regard to general multilateral treaties, 
to which Article 20(4) applies a series of bilateral relationships between a 
reserving State and each other pa,?, there is less reason for the 12 months' 
period of consent to operate. As it makes no difference as far as exclusionary 
reservations are concerned whether they are accepted or an objection is made, 
the issue of tacit consent in the context of Article 20(4) is of importance only in 
relation to modifying reservations. 

Article 20(5) could be retained as sub-paragraph (a) with respect to treaties 
covered by Article 20(2). It would only be in exceptional circumstances that 
consent would not be presumed from a failure to object within 12 months where 
that consent is necessary for the reserving State's participation in the treaty. 

In relation to Article 20(4) a different provision is necessary because there is 
no strong reason why the same 12 months' period should apply in what is a 
matter of importance solely between the reserving and reacting States. Article 
20(5)(b) could, therefore, be drafted in the form that acceptance of a reservation 
would only be considered to have occurred if that was reasonable and equitable 
in all the circumstances. That would be broad enough to take account of the 
variety of factors which seem to have influenced States in reacting to 
reservations, such as the nature and wording of the declaration, the extent of the 
relations between the parties, both generally and prospectively under the treaty, 
and reactions to that and other similar declarations in relation to the treaty. 

(iii) The effects of reservations under Article 21 
At present, paragraphs 1 and 3 of Article 21 distinguish between reservations 
which are "established with regard to another party" and those which are 
objected to where the objecting State "has not opposed the entry into force of 
the treaty between itself and the reserving State". If the distinction is adopted in 
the definition section between exclusionary and modifying reservations, it would 
be possible to redraft Article 2 1 so that paragraph 1 applies to all reservations of 
whichever type, except in so far as paragraph 3 applies. This would mean that 
even an exclusionary reservation that was not objected to would still have the 
consequences referred to in paragraph 1, that is, of modifying the provisions of 
the treaty "to the extent of the reservation" for both the reserving and the 
reacting State. Paragraph 3 would deal solely with the position of the parties 
where a modifying reservation is objected to by a reacting State and would 
provide that, in such circumstances, the reservation would take effect between 
the two States only to the extent that it excluded the operation of the provisions 
of the treaty. 
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(iv) Counter-proposals to a reservation 
The change in the definition in Article 2(l)(d) would have the advantage that it 
would avoid the possibility of a counter-proposal, whereby a State, at the time 
of its accession to a treaty, objects to a reservation, and suggests some 
alternative rule to govern its relations with the reserving State, being classified 
as a reservation and being subject to Article 20(5). As this type of counter- 
proposal is designed to modify-it could, subject to the following paragraph, 
hardly exclude, as the original reservation must have had this effect, at least in 
part-the operation of a provision of a treaty, it would not constitute a 
reservation. Whether it might amount to a modifying interpretative statement 
would depend upon how the second part of the revised Article 2(l)(d) is 
worded. However, such a statement would only be deemed a reservation in the 
context of Article 20(2) and of the new Article 20(5)(a), where the acceptance 
of the reservation is necessary before the reserving State can be regarded as a 
party to the treaty at all. 

It is perhaps possible to envisage a situation where a counter-proposal does 
amount to a reservation, even under the revised definition. It would have to be 
in the form, expressly or inferentially, that while the reacting State is not 
accepting the reservation, it is prepared to exclude the provisions of the treaty to 
which the reservation relates from their mutual relations. If this proposal is made 
at the time of accession with regard to an earlier reservation, it could still satisfy 
the revised definition. However, as acceptance of such a proposal is not 
necessary for the validity of the act of accession, the State to which the 
suggestion is directed would not be subject to the presumption in the new 
Article 20(5)(a), but to the principle stated in Article 20(5)(b) that its consent 
would only be presumed in circumstances where it was reasonable and equitable 
to do so. If this outcome is regarded as unsatisfactory, it would be possible to 
incorporate a further amendment into Article 2(l)(d) to the effect that a proposal 
made in response to a reservation or other statement for the application between 
the two parties of a rule different from that contained in the treaty is not to 
constitute a reservation for the purposes of the application of the provisions of 
the present Convention. 

(v) Effects of Article 19 
If the Vienna Convention is to be amended, consideration would need to be 
given to clarifying the consequences of an infringement of Article 19. As has 
already been explained,494 the practical difficulties that might arise with regard 
to paragraphs (a) and (b) have been swept under the carpet by the fiction, 
implicitly accepted, that their application is self-evident so that there is no 
problem with invalidity following automatically from a failure to comply with 
these prescriptions. Although, as the Belilos case showed in its treatment of 
Article 64(1) of the European this will not always be a correct 
assessment of the operation of Article 19(a) and (b), there would seem to be 

494 See p 52 above. 
495 (1988) ECHR Ser A, No 132, pp 57-58 above. 
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sufficient support for, or acquiescence in, the fiction for an infringement of these 
proscriptions to result in the invalidity of the reservation. As to the question 
whether this invalidity extends to the act of ratification of, or accession to, the 
treaty of which the reservation forms part, the European Court in the Belilos 
case was prepared to hold that the invalidity of the Swiss reservation did not 
affect the validity of that State's acceptance of the Convention. There is reason, 
therefore, for incorporating into the Vienna Convention a further provision 
allowing for the severability of a reservation rendered invalid by Article 19(a) or 
(b) so that the act of acceptance remains effective, unless to do so would cause 
injustice to the reserving 

If a provision along these lines were added to the Convention, one 
possibility is that it could be included as part of Article 44, which deals with 
separability in relation to the invalidity, termination and suspension of the 
operation of treaties. Certainly separability of an invalid reservation is necessary 
to preserve the validity of an act of acceptance of a treaty. There are, however, a 
number of reasons against this location. First, Article 44 is entitled "separability 
of treaty provisions", whereas this proposal concerns the severance of a 
reservation, not a treaty provision, from an act of acceptance of a treaty. 
Secondly, although the grounds of invalidity of a treaty in Part V of the 
Convention do relate to the acts of acceptance of a treaty by individual States, 
the reservations provisions are situated in Part I1 dealing with the conclusion 
and entry into force of treaties: given this differentiation, a provision dealing 
exclusively with reservations would seem to sit more comfortably in the latter 
rather than the former part of the Convention. Finally, the rule that is being 
proposed to deal with the separability of reservations is distinct. Being intended 
to operate automatically unless it causes injustice to the reserving State, it has no 
obvious relationship with the prescriptions contained in Article 44. 

The position with regard to Article 19(c) is different from that pertaining to 
paragraphs (a) and (b). It will be recalled that there is no agreement on the 
consequences of infringing paragraph (c), that is to say on whether a reservation 
which is alleged to be incompatible with the object and purpose of a treaty can 
be accepted in accordance with Article 20(4) by other parties,497 and whether 
Article 20(5) can operate to supply such acceptance.498 It is therefore difficult 
to prescribe an addition to the Vienna Convention that would represent a 
consensus on how to deal with the problems involved. Nevertheless, because of 
the present uncertainties, it is all the more important that an attempt is made to 
clarifL the position. 

It will be recalled that, in the Reservations case,499 the International Court 
drew a distinction between the normal subjective judgment that individual States 
were entitled to make concerning a reservation's compatibility with the object 
and purpose of a treaty and the objective assessment of the validity of a 

496 The word "injustice" is suggested because of the use of "unjust" in connection 
with separability in Article 44(3)(c). 

497 See pp 84-86 above. 
498 See pp 83-84 above. 
499 ICJ Rep 1951, p 15: pp 83-84 above. 



156 Australian Year Book of International Law 

reservation that was possible on a jurisdictional plane. It is not impossible, 
though there may be a reluctance, to employ such a distinction under the present 
text of the Vienna Convention to provide a balance between Article 19(c) and 
Article 20(4). Even if the provisions of the Convention are amended, it is not 
obvious how to achieve an appropriate balance. 

If one starts with the distinction drawn in the Reservations case, it would be 
necessary first to prescribe a rule to cover a situation where the treaty, by its 
own terms or by a related instrument, is subject to a general regime for the 
binding determination of disputes relating to the interpretation and application 
of the treaty. Under such a rule the initial step would be for the tribunal 
designated or created by the treaty to decide upon the validity of the allegedly 
impermissible reservation. To ensure that the assessment is equitably made, the 
new provision could indicate the factors which the tribunal should take into 
account, such as the scope of the reservation, the nature and terms of the treaty, 
and the attitude of other parties to the reservation, though particularly the 
reactions of the State or States involved in the present dispute with the reserving 
State. 

Where invalidity is established to the satisfaction of the tribunal, provision 
needs to be made for the consequences of the decision. Although the 
circumstances differ from those arising under Article I9(a) and (b), the principle 
prescribed in that context is sufficiently flexible to apply in the case of 
paragraph (c). Thus, where a reservation is held to be incompatible with the 
object and purpose of a treaty, the act of acceptance of the treaty to which the 
reservation is attached will remain effective, unless this outcome causes 
injustice to the reserving State. 

It would then be necessary to deal with the situation where no machinery 
exists for determining with binding effect the validity of a reservation. There 
seems to be little alternative but to accept the subjective assessment of the issue 
by individual States as may have been envisaged by Article 20(4). The more 
difficult question is what influence Article 20(5) should have on the outcome. It 
has already been pointed out that almost all the examples of express reactions to 
treaty reservations are in the form of objections: express acceptances of 
reservations are virtually In a situation where there are doubts as to 
a reservation's validity under Article 19(c), it is by no means clear whether the 
silence of other parties can be interpreted as acquiescence (which it will be in 
some cases), or as reliance upon the objections raised by others (which it might 
be in other instances), or as signifying their belief that no objection is necessary 
to a reservation which is invalid (which may be the attitude of a number of 
States). It has already been suggested that, as Article 20(5) contains only a 
presumptive rule, the weight to be attributed to a longer period of non-objection 
by a State which, when a dispute arises, contests a reservation's validity, would 
be relatively small in a situation where objections to its validity had already 
been made by other parties to the treaty.501 

500 See p 120 above. 
501 See p 132 above. 
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Nevertheless, it has to be realised that there can be differing views as to the 
validity of a particular reservation and as to which view is correct. Accordingly, 
it could be argued that there are two stages in the assessment of any such 
reservation between the disputing parties: whether it has been accepted as valid, 
and, whether or not it has been accepted, what effect should be given to the 
reservation in the relations between those parties. It would be possible to 
maintain this suggestion by employing the new Article 20(5)(b) to deal with the 
first stage?02 consent to, or acceptance of, the reservation where no initial 
objection was made by a party will only be presumed between that party and the 
reserving State if it is reasonable and equitable to do so. The problem with 
adopting this two-stage approach is to make adequate provision for the second 
stage. If what is reasonable and equitable is the criterion for assessing consent 
to, or acceptance of, a reservation, it would seem to be equally relevant to 
establishing a balance between the rights of the parties by determining the 
effects of the reservation. If this is so, there would seem to be little point in 
adopting a two-stage approach. It would be simpler to provide that, where an 
issue is raised as to the validity of a reservation by a disputing party, the 
reservation is to have the effect on the relations between the parties involved in 
the dispute that is reasonable and equitable in the circumstances. 

(vi) Modifying of reservations 
A point that needs to be addressed in this context is how to allow for the 
possibility of a State modifying a reservation which has been challenged, or held 
to be invalid, on the ground that it is impermissible under Article 19. There are 
two initial issues to resolve: at what stage should this possibility arise, and to 
what circumstances, under Article 19, should it apply? 

Although States have shown no inclination to change reservations that have 
been challenged on the ground of their incompatibility with the object and 
purpose of a treaty, there is no reason why the opportunity to do so should not 
be made available whatever the grounds of challenge. The more difficult issue is 
to decide how long this possibility should be open. If a dispute involving a 
possibly impermissible reservation crystallises on the diplomatic level, the 
modification of the reservation could help resolve the dispute. There is a 
problem here which would be more apparent if there is some available 
adjudicatory forum to which the dispute might be submitted. At the diplomatic 
level, the objecting State can maintain that the reservation is invalid and that the 
acceptance of the treaty remains effective, so that the reserving State is bound 
by the entire treaty, its reservation notwithstanding. If the matter goes to 
arbitration or other binding settlement procedure, then there is an opportunity 
for the objecting State to establish its view as correct. In the former situation, 
there may be more reason for the objecting States to welcome a compromise and 
less for the reserving State which is able to maintain its reservation against non- 
objecting States and to continue to argue that its reservation is valid vis-ci-vis 
objecting States. In the latter situation, much would depend upon the way the 
States concerned perceive their chances of success. It is likely that the reserving 

502 See p 153 above. 
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State will only be willing to compromise by amending its reservation if it 
believes that its chances of success are slim, not least because it will thereby be 
forgoing the possible use of the original reservation in relation to non-objecting 
States. On the other hand, the modification would be less attractive to the 
objecting State if the reserving State could produce a valid reservation to protect 
its interests. 

The situation where a State modifies its reservation will not necessarily 
amount to a compromise because the modification will be a unilateral decision 
and act of the State concerned. Of course there may be circumstances in which it 
would be wiser if it only took such a step with the support of other treaty parties, 
whether or not it has their formal approval. To encourage the reduction in the 
scope of a reservation in this way, the possibility of modification should be 
available from the time the first objection is raised to a reservation until the time 
when a decision is to be given on the compatibility issue. If the reserving State 
insists upon adhering to its contested reservation until a decision is handed 
down, there is no reason why, if its reservation is struck down, it should be 
given an opportunity of submitting a replacement version unless it is also held 
that the whole acceptance of the treaty is invalidated. If that occurs, presumably 
the opportunity is open to the reserving State to adhere once more to the treaty, 
subject to a reservation which is more likely to be acceptable to other parties as 
compatible with the treaty. 

There are a number of advantages in providing that the handing down of a 
decision should be the cut-off point for modifying a reservation. In the first 
place, it does not matter whether the adjudication procedure is one available 
generally under the treaty or one available fortuitously outside the treaty to some 
only of the parties. In the latter case, in light of the uncertainties in the scope of 
the jurisdiction of the tribunal and the law which it should apply, a modification 
of the reservation is to be encouraged. In the former situation, although it could 
be contended that, under an objective jurisdictional regime, the parties have 
assumed the risk of an adverse determination with regard to their reservations, 
this is not a conclusive reason for excluding the possibility of reservations being 
modified. 

The question arises whether a distinction should be drawn if the treaty in 
question is a human rights instrument. Although it may be that objections on the 
ground of incompatibility are infrequent, the real difference is that disputes 
concerning rash reservations are less likely to occur between State Parties. The 
disputes will more normally arise out of individual complaints, where those are 
allowed against States andlor where the issue of incompatibility is taken up by 
one of the institutions of the regime created by the treaty. As long as a challenge 
is made to the permissibility of a reservation, there is no reason for excluding 
the possibility of modification. 

Even the Human Rights Committee, despite its disapproving attitude 
towards all reservations to the International Covenant on Civil and Political 
Rights 1966, seemed ultimately to admit that minor limitations upon all but the 
most fundamental rights protected by the Covenant were permissible. Given the 
fact that the outcomes of the Committee's procedures are not binding upon 
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parties to the Covenant, there is much to be said in favour of the modification of 
impugned reservations where a State cannot be persuaded to withdraw its 
reservation. This raises a nice issue of when the cut-off time should be for 
reservations that are made under a treaty which has institutions which, though 
able to review reservations, are not empowered to determine with binding effect 
their validity. There is much to be said for leaving open indefinitely the 
possibility of modification, on the basis of a compromise between the treaty's 
institutions and the State the reservation of which has been condemned as 
impermissible, though not with binding effect. 

With regard to the second issue of whether modification should be available 
in relation to all reservations to which Article 19 might apply, or only to those 
threatened by the application of Article 1 9 ( ~ ) , ~ O ~  the solution would seem to 
follow from what has been said already in other contexts. For the most part the 
operation of Article 19(a) and (b) and the question whether a particular 
reservation is prohibited by them are regarded as self-evident. Although this will 
not always be a correct assumption, as the Belilos case504 demonstrates, it is 
near enough to being accurate to cast the risk of non-compliance on the 
reserving State. This would restrict modification to circumstances where a 
reservation was impugned on the ground of incompatibility under Article 19(c), 
a context in which it would be of undoubted value. 

(vii) Dispute settlement 
The final issue worth considering in relation to Article 19 is whether it would be 
of advantage to bring compliance with that provision within the dispute 
settlement procedures in Articles 65 and 66 of, and the Annex to, the Vienna 
Convention; or some alternative to, or modified version of, them. 

To answer this question the first step would be to introduce an article 
parallel to the present Article 65. By paragraph 1 of that article, a party which 
"invokes either a defect in its consent to be bound by a treaty or a ground for 
impeaching the validity of a treaty, terminating it, withdrawing from it or 
suspending its operation, must notify the other parties of its claim". In relation 
to reservations, the new article would simply provide that a party objecting to a 
reservation on the ground of its impermissibility under Article 19 of the present 
Convention shall give notice of its objection to the depositary who shall notify 
other parties of the objection. This would simply confirm current practice. 
Article 65(2) gives a right to the party invoking a ground for termination 
etcetera to proceed to do so if within a specified period of the notification 
referred to in Article 65(1), "a period which, except in cases of special urgency, 
shall not be less than three months", no party has raised any objection. The 
parallel to this provision in the case of an objection to a reservation on grounds 
of its impermissibility would be for the article to prescribe a period within which 
the State concerned could withdraw or modify its reservation. If it failed to do 
so, then paragraph 3, as under Article 65(3), could require the parties to "seek a 

503 See p 157 above. 
504 (1988) ECHR Ser A, No 132, p 58 above. 
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solution through the means indicated in Article 33 of the Charter of the United 
~ a t i o n s " . ~ ~ ~  

According to Article 65(4) of the Vienna Convention, nothing in the 
foregoing paragraphs "shall affect the rights and obligations of the parties under 
any provisions in force binding the parties with regard to the settlement of 
disputes". Then paragraph 5 provides that "the fact that a State has not 
previously made the notification prescribed in paragraph I shall not prevent it 
from making such notification in answer to another party claiming performance 
of the treaty or alleging its violation". 

In considering whether similar provisions should be included in the new 
article, it is important to bear in mind that, under Article 65, the substance of the 
dispute is the right of termination etcetera of the treaty, whereas, under the new 
article, the dispute arises exclusively over the validity of the reservation and 
does not (necessarily) concern any issues of substance between the parties 
concerning the treaty. Although there is no reason for excluding a provision 
similar to Article 65(4) in the new article, it is unlikely that alternative 
procedures would apply to a challenge to the validity of a reservation in 
isolation. 

However, the new article would not be limited to such a situation. In 
considering Article 20(5) of the Vienna Convention it was suggested that the 
12 months' time limit should be applied leniently to treaties covered by Article 
20(4) where consent was not essential to the reserving State's position as a party 
to the treaty. Indeed, it was envisaged that an objection to a reservation might be 
made much later, in the context of a dispute in which the reservation or the act 
of acceptance containing it might be a relevant factor, as long as it was fair and 
equitable for the objecting State still to take this step. Though the existence of a 
procedure for settling disputes concerning the validity of reservations might 
encourage States to make objections, this will not necessarily obviate the need 
to deal with objections made in the context of some other dispute. Accordingly, 
there is reason to include in the new article both an equivalent to Article 65(4) 
and to Article 65(5). In the latter case, however, there would be a need to 
synthesise it with the wider application of Article 20(5). Accordingly, it would 
have to provide that the fact that a party has not previously given the notice 
referred to in paragraph 1 shall not preclude it from making such notification 
should a dispute arise in which the validity of the reservation and the act of 
acceptance of the treaty to which it is attached is a relevant issue, provided that 
it is not unjust and inequitable that the party should make that notification. 

There is no need to restrict the application of the new article to reservations 
covered by Article 19(c), although that would be its principal field of operation. 
Although, on the text of the Vienna Convention, Article 20(4) and 20(5) cannot 
apply to reservations proscribed by Article 19(a) or (b), because the treaty in 
question would "otherwise provide" in the circumstances covered therein, there 

505 The means referred to in Article 33 are "negotiations, enquiry, mediation, 
conciliation, arbitration, judicial settlement, resort to regional agencies or 
arrangements, or other peaceful means" of the parties' own choice. 
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is no reason why, in a situation of uncertainty such as in the Belilos ~ase,~O6 the 
new settlement procedures should not apply. 

Of course, because of the irrelevance of Article 20(5), there would not 
normally be an issue of a late objection based upon an infringement of Article 
19(a) or (b). Nevertheless, in the interests of fairness between the parties, there 
is much to be said for enabling the reserving State to claim, in exceptional 
circumstances, that it would be inequitable to allow a challenge to be made on 
the grounds of a breach of Article 19(a) or (b). 

Article 66 of the Vienna Convention deals with the situation that occurs if, 
after employing the procedures referred to in Article 33 of the United Nations 
Charter as required by Article 65(3) of the Convention, "no solution has been 
reached within a period of 12 months following the date on which the 
objection", referred to in Article 65(2), "was raised". Article 66 then prescribes 
that, for disputes arising out of the jus cogens, any of the parties to a dispute 
may submit it to the International Court of Justice; whereas, for any other 
dispute concerning Part V of the Vienna Convention, any of the parties to the 
dispute may "set in motion the procedure specified in the Annex to the 
Convention". The Annex establishes a framework for the setting up of a 
conciliation commission to consider a particular dispute along the traditional 
lines of each side selecting two conciliators (only one of whom can be a national 
of a State on one side of the dispute), with procedures for selecting a neutral 
person as chairman of the Commission. The Commission "shall hear the parties, 
examine the claims and objections, and make proposals to the parties with a 
view to reaching an amicable settlement of the dispute" and shall report to the 
Secretary-General within 12 months of its establishment, a report which must 
also be transmitted to the parties to the dispute. As to the status of the report, the 
Annex also provides that the report, "including any conclusions stated therein 
regarding the facts or questions of law, shall not be binding upon the parties and 
shall have no other character than that of recommendations submitted for the 
consideration of the parties in order to facilitate an amicable settlement of the 
dispute". 

It cannot be claimed that a non-binding scheme of dispute settlement is the 
most satisfactory, and formal conciliation has not been used with any great 
frequency in the international arena, and certainly not under the Vienna 
Convention. Nevertheless, as the role of the Human Rights Commission 
demonstrates, a non-binding regime may be all that States are prepared to 
accept. This would undoubtedly be the position in relation to the Convention 
where the parties would be unlikely to countenance a general system of 
compulsory adjudication. Accordingly, the most that seems feasible to attempt is 
to give parties to the Convention a choice under the new article between the 
International Court and the conciliation process contained in the Annex. 

Unlike the position under Article 66 which prescribes the form of process 
that applies to the particular provisions of the Convention, here the choice 
between the two would have to be left to the parties. There are two ways in 

506 (1988) ECHR Ser A, No 132, pp 31-33 above 
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which this could be achieved. The basic method would be by conciliation unless 
the parties to the dispute relating to a reservation and the act of acceptance of 
the treaty containing it agree to submit the matter to the International Court (or 
to arbitration).507 As has already been pointed out, such disputes may relate 
exclusively to a disagreement between a reserving and an objecting State as to 
the validity of the former's reservation, or that issue might arise in the context of 
a substantive dispute concerning the application of the treaty between the 
parties. There is no reason why, under the new article, a party to the Vienna 
Convention should not have the choice instead of accepting the jurisdiction of 
the Court (or of ad hoe arbitration with the agreement of the other parties) with 
regard to future disputes concerning a reservation that is objected to and/or 
substantive disputes to which that issue is relevant. Similarly, once a dispute 
arises, in whichever of those categories, a party involved should be entitled to 
declare its acceptance of the Court's jurisdiction with regard to the dispute in 
question. If the other parties have already accepted the jurisdiction of the Court, 
any one of them may make application to the Court. If not, the first party's 
acceptance on an ad hoc basis is an invitation to the others to do likewise. 

The introduction of a scheme of dispute settlement may not appeal to those 
States which regard the Vienna Convention, Article 19(a) and (b) apart, as 
giving them complete freedom to make reservations to unrestricted multilateral 
treaties, subject only to the right of objection by individual States on grounds 
which include an infraction of Article 19(c). States which wish to continue to 
rely upon the doctrine of State sovereignty might even object to the basis of the 
scheme even though it is that of non-binding conciliation of disputes. However, 
in its favour, it can be seen as a first step towards discouraging the making of 
reservations which could be seen as threatening to undermine significant aspects 
of a particular treaty. Moreover, it is an acknowledgment that the provisions of 
the Vienna Convention have gone too far in giving States a relatively free hand 
in making reservations, however seriously they might affect their responsibilities 
under a treaty. The step being proposed is in harmony with an increasingly 
adverse reaction to treaties, exemplified not only by the Human Rights 
Committee in General Comment No 24(52),508 but also by the Council of 
Europe and the General Assembly of the United Nations. 

In the case of the Council of Europe, the Assembly in Recommendation 
1223 (1993),~O~ having referred to the fact that the use of reservations "has 
major drawbacks",510 recommended that the Council of Ministers should inter 

507 Under Article 66(a) disputes concerning the application and interpretation of 
Articles 53 or 64 of the Vienna Convention may, by application of one of the 
parties to a dispute, be submitted to the Court "unless the parties by common 
consent agree to submit the dispute to arbitration": there is no reason why 
arbitration should not be a preferred option under the new article. 

508 (1994) 15 HRLJ 464, pp 72 et seq above. 
509 Council of Europe Information Sheet No 33, H/INF (94) 2, p 99. 
510 Paragraph 6 continued as follows: 
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alia, as far as existing conventions were concerned, "invite member states to 
make a carehl review of their reservations, withdraw them as far as possible and 
make a reasoned report to the Secretary-General if certain reservations are 
maintained"; and, as far as hture Council of Europe conventions were 
concerned, "limit the validity of reservations to a maximum period of ten years" 
and "vest the bodies set up by conventions with the authority to issue reasoned 
opinions on such reservations as the Contracting States may wish to make". 

Of course neither the Human Rights Committee nor the Assembly of the 
Council of Europe can be regarded as representing the views of States towards 
reservations. However, in two recent resolutions, the General Assembly of the 
United Nations has been critical of the fact that States have made reservations to 
particular conventions which are incompatible with the object and purpose of 
the convention in question. In its Resolution on the Implementation of the 
Convention on the Rights of the adopted without a vote on 23 
December 1994, the preamble stated that the Assembly was: 

Seriously concerned about those reservations to the Convention that are contrary 
to the object and purpose of the Convention or otherwise contrary to 
international treaty law, and recalling that the Vienna Declaration and 
Programme of Action urges States to withdraw such reservations, 

and then the ~ s s e m b l y ~ l ~  

Urge[d] States parties to the Convention that have made reservations to review 
the compatibility of their reservations with Article 51 of the Convention and 
other relevant rules of international law, with the aim of withdrawing them. 

Similar sentiments were expressed in the Resolution on the Convention on the 
Elimination of All Forms of Discrimination against also adopted 
without a vote on 23 December 1994, in both its preamble and operative 
paragraphs. With regard to the latter, the Assembly inter alia?14 

Encourage[d] States to consider limiting the extent of any reservation they lodge 
to the Convention, to formulate any reservations as precisely and as narrowly as 

Firstly, the unity and coherence of the convention may be impaired. The 
legal machinery which it institutes may be weakened and fall short of the 
goal of harmonising and unifying the relevant law. As the states are no 
longer bound by the same international undertakings, reservations interfere 
with the equality which should prevail between contracting parties and 
seriously complicate their relations. In addition, it is often difficult to 
determine the obligations of each state. 

51 I Resolution 49/21 1, Press Release GN8860 of 3 1 January 1995, p 371. For 
relevant parts of the Vienna Declaration and Programme of Action of the UN 
World Conference on Human Rights 1993, see (1993) 32 ILM 1661 at 1674, 
1679, 1680. 

512 According to Article 51(2) of the Convention: 
A reservation incompatible with the object and purpose of the present 
Convention shall not be permitted. 

513 Resolution 491164, ibid, p 263. 
514 Paragraph 4. By paragraph 5 the Assembly: 

Request[ed] States parties to the Convention to review their reservations 
regularly, with a view to withdrawing them expeditiously so that the 
Convention may be fully implemented. 
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possible and to ensure that no reservation is incompatible with the object and 
purpose of the Convention or otherwise contrary to international law. 

Of greater significance, certainly in the present context, is the fact that the 
General Assembly, in relation to the former Convention: 

Also welcome[d] the consideration by the Committee on the Rights of the Child 
of the reservations and declarations entered by States parties to the Convention 
as a part of its important functions in overseeing the effective implementation of 
the Convention. 

This certainly amounts to an endorsement of the more assertive approach being 
adopted by the Human Rights but it also provides some hope that 
a non-binding mechanism for the testing of reservations' compatibility with the 
object and purpose of the treaties to which they relate might be generally 
acceptable to States. 

VIII. Conclusions 

A tension still exists, even at the end of the twentieth century, between an 
internationalist perspective of law and a State sovereignty view of the world. 
Although the balance has been shifting from the latter towards the former, the 
war is still being waged on a number of fronts, of which reservations' law is one. 

This particular battleground does not present a clear picture because 
conflicting sovereignties are involved and an internationalist approach does not 
identify a particular conclusion. The traditional unanimity rule placed reacting 
States in a predominant position: without their consent a reserving State could 
not become a party to the treaty in question. With the advent of a more flexible 
system represented by Article 20(4) of the Vienna Convention, the pendulum 
swung in favour of the reserving State. The combined effects of that provision 
and Article 20(5) ensured that its participation in the treaty was virtually 
assured, and Article 21 gave its reservation a degree of ascendancy over other 
parties. Only in relation to modifying reservations, as opposed to exclusionary 
ones, was an objection effective, and necessary, in order to protect the reacting 
State from the effects of the modification contained in the reservation. 

The shift towards a more flexible system also had implications for what 
constitutes a reservation. Under the traditional unanimity rule, there was a need 
for flexibility of a different kind. If the contents of a State's declaration relating 
to a treaty were accepted by the other parties, it did not matter whether the 
contents of the declaration amounted to a reservation as far as the State's 
participation in the treaty was concerned.516 If an objection was made, it might 
still be possible for the declarant State to participate in the treaty if all the 

5 15 See pp 95-97 above. 
516 A number of examples exist of pronouncements of a political rather than a legal 

nature which were nevertheless assented to by the other parties, see one of the US 
declarations to its ratification of the General Act of Algeciras 1906, text in Harvard 
Research on the Law of Treaties (1935) 29 American Journal of International Law 
Supp 653 at 861; and the statement attached to the US adherence to the Hague 
Conventions 1899 and 1907 for the Pacific Settlement of International Disputes, 
idem. See also n 522 below. 
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parties were prepared to treat the declaration as something other than a 
reservation.517 On the other hand, even if the declaration was designed to 
establish no more than an understanding or acknowledgment of a prospective 
party's wish to work for a revision of part of a treaty, the objections of other 
parties to the State's participation on this basis would preclude its adherence to 
the treaty unless it was prepared to abandon its declaration.518 For the most part, 
under the traditional rule, consent to a reservation was given expressly, rather 
than tacitly, the latter usually occurring only when a depositary gave parties a 
specific period within which to object to a reservation before their consent 
would be assumed.519 

There is no reason why Article 2(l)(d) of the Vienna Convention, by 
including in the definition of a reservation the words "however phrased or 
named",520 should have altered the law. Certainly there had been examples of 
declarations, stated to be reservations, which did not "limit the effect of the 
treaty" to which they were attached.521 However, while this could have been of 
importance in deciding how the treaty operated vis-2-vis the reserving State, the 
status of the declaration was rarely an issue. As already mentioned, such 
declarations were usually assented to by other treaty parties.522 With the 
adoption of the more flexible, and less formal, approach in Article 20(4) of the 
Vienna Convention, the definitional question became more important. 

Where Article 2(l)(d) has created problems has been in the encouragement 
it has provided to the assimilation to reservations of declarations which are 
expressly designated (or when the inference appears to be clear that they are 
regarded) by the declarant State as interpretative and not amounting to 
reservations. The conclusion that a declaration, described therein as a 
reservation, does not have that status to protect the declarant State is a risk 
which that State was presumably prepared to take. The reverse should not be the 
case in the sense that reacting States should not be expected to accept the risk of 
a declaration, described by the State making it as an interpretative statement, 

517 See the statements made in connection with the Kellogg-Briand Pact for the 
Renunciation of War 1928, pp 25-26 above. 

518 See the unsuccessful attempts by China to include some form of statement 
concerning the Shantung provisions of the Treaty of Versailles 1919 which led to 
its not becoming a signatory of the treaty, Harvard Research n 516. p 875. 

519 See the examples given. ibid, pp 876-79, 884-85, 894-99. 
520 See p 27 above. 
521 Harvard Draft Convention on the Law of Treaties 1935, n 442 above, at 659. The 

Comment cites as examples (at 862) the Argentine declaration to the Convention 
on the Pan American Union 1928 and the "Reservation of the Delegation of 
Salvador" to the Pan-American Convention on Treaties 1928. 

522 This the Argentine declaration relating to the Convention on the Pan American 
Union 1928, n 521 above, was incorporated, together with the text of the 
Convention, in the final Act of the Sixth International Conference of American 
States 1928, see Hudson MO, lntevnation~71 Leg~slation, Vol IV (193 I), pp 2420, 
2428; similarly with regard to the "Reservation of the Delegation of Salvador" to 
the Convention on Treaties 1928, ibid, pp 2378, 2384, which appeared alongside 
the reservations by Mexico, idem, and Bolivia, ibid, p 2385, in the Final Act of the 
Conference and could therefore have been accepted by the States ratifying the 
particular Convention. 
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being classified as a reservation. Nevertheless there have been occasions on 
which it has been judicially determined that such a declaration may constitute a 
reservation.523 Although, in the particular circumstances, this did not 
disadvantage other parties, the danger remains that a State which, because of the 
nomenclature employed, fails to record an objection may be held to have 
accepted the contents of the declaration in question. 

It is possible to avoid such an unsatisfactory outcome. The interpretation of 
reservations is as much a matter of good faith as the interpretation of the treaty 
itself. In this exercise, the subjective intentions of the declarant State can hardly 
be determinative. In order to maintain an equitable balance between that State 
and a reacting party, the latter should be entitled to rely upon the nomenclature 
attached to the reservation unless either the contrary intention of the reserving 
party was known to the reacting State or, despite the nomenclature, the status of 
the declaration as a reservation was obvious from the rest of the wording of the 
instrument. This result can be achieved on the basis of a reasonable and 
equitable interpretation of the declaration in the light of the surrounding 
circumstances. 

A less legalistic and more equitable approach to the application of Article 
2(l)(d) could provide some protection to reacting States, but the reservations' 
regime in the Convention still places the reserving State in a position of 
advantage. Whereas an objection to a reservation can at least protect the 
reacting State from the modifying effects of a reservation, it cannot reinstate the 
provisions of the treaty in the face of the exclusionary efforts of the reservation, 
as is clear from Article 21. While this does not matter too much in that the 
majority of reservations are of relatively minor significance, the position is 
different with regard to reservations having major implications for other parties. 

The only remedy expressly provided for in the Vienna Convention is the 
possibility of an objecting State "definitely" expressing its intention that the 
treaty should not enter into force between itself and the reserving State in 
accordance with Article 20(4)(b). This is an extreme measure which has seldom 
been employed. For the most part, States have preferred to employ other means 
for dealing with reservations of which they disapprove, with the aim of 
preserving the original obligations of the treaty against the reservation. In 
addition to expressing an objection to the reservation, States have asserted either 
that the text of the treaty represented customary international law, or that the 
representation was incompatible with the object and purpose of the treaty, so 
that the reserving State could not absolve itself from the obligations underlying 
or contained in the treaty. 

Article 20(4) certainly seems to be applicable, as a matter of interpretation, 
to reservations which might be subject to challenge on the basis of Article 19(c) 
because the only exception to the application of Article 20(4) is where "the 
treaty otherwise provides". This exemption would appear to be appropriate to 
prevent the provision applying to Article 19(a) or (b), but it is not relevant to 

523 See the Belilos case (1988) ECHR Ser A, No 132, p 32 above; and the view of the 
European Commission in the Ternaltasch case (1983) 5 EHRR 417. 
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exclude its application to Article 19(c). The only problem with regard to Article 
20(4) is that it is the basis upon which Article 20(5) might operate to give 
legitimacy to a reservation the validity of which is open to challenge upon the 
ground that it is incompatible with the object and purpose of the treaty. 

The thrust of the thesis presented in this paper is that tacit consent, 
represented by Article 20(5), has a number of different roles to play and that the 
fact that a party has not objected to a reservation for a 12 months' period has 
varying significance depending upon the circumstances. Indeed, these 
possibilities are reflected in the wording of the provision which does not deem 
that a lack of objection for the period amounts to consent, but simply refers to 
the reservation as being "considered to have been accepted". It could hardly be 
considered to have been accepted if objection is later made, particularly if there 
was no pressing need for other parties to react within the prescribed period (as 
where there is little real contact between the parties, either at all, or in relation to 
the particular treaty). On this basis, there is a clear difference between the 
application of Article 20(5) to a situation where the traditional unanimity rule 
still operates, as under Article 20(2), where the consent of other parties is 
essential to the reserving State's participation in the treaty, and its application 
under Article 20(4) which relates primarily to the relationship between the 
reserving State and other parties on a bilateral basis. 

This essentially subjective approach to the application of Article 19(c) is 
displaced if there is a regime of dispute settlement built into the treaty itself. 
Where a means is available for a binding determination, valid as against all 
parties, of the compatibility of a reservation with the object and purpose of the 
treaty, the assessment can be made on the basis of objective criteria. As to the 
degree of objectivity involved in the process, the better view is that it should be 
qualified rather than absolute. The interpretation of a reservation cannot be 
divorced from the circumstances surrounding its making and its relationship to 
the treaty, but, in addition, the principle of objectivity is qualified by the need to 
take account of the subjective reactions to the reservation of other parties to the 
treaty. Providing a means of balancing a purely objective approach with the 
subjectivity inherent in Article 20(4) goes some way towards preserving equity 
between the parties within a particular treaty. 

Not that it is altogether clear what can be regarded as an objective regime of 
dispute settlement. Such a regime should be one created by the treaty because, if 
the procedures are external to the treaty, they can more readily be excluded by 
reservations, as was the case with the jurisdiction of the International Court 
provided for in Article IX of the Genocide Convention 1948. The European 
Commission and Court of Human Rights would seem to fall within the 
description. The same could be said of the Inter-American Commission and 
Court of Human Rights in light of the extensive advisory jurisdiction bestowed 
on the latter and the likely effect its opinions will have on the application of the 
American Convention by the Commission. It is not possible to be so sure about 
the role of the Human Rights Committee. It lacks the authority to make 
decisions or to bind parties to the International Covenant on Civil and Political 
Rights 1966. It has, however, in more recent times, been asserting a right to pass 
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judgment on the activities of States, whether in making reservations to, or in 
carrying out their obligations under, the Covenant. The Committee's attempt to 
establish itself as the objective jurisdictional assessor of the implementation of 
the Covenant may, in time, succeed in gaining the acceptance of the parties to 
that instrument, though this process may not have been helped by General 
Comment No 24(52) the treatment of reservations in which is open to serious 
criticisms. Amongst those which might be mentioned is the way the Committee 
seemed to vacillate between an attempt to declare all reservations to the 
Covenant incompatible with its object and purpose to protect all civil and 
political rights in full, and a necessary recognition that some more modest 
reservations are permissible. In addition, the Committee castigated States for 
preserving by reservations the rules of their own domestic law with no real 
attempt to consider the degree, or even lack, of threat which such reservations 
might pose to the Covenant regime. Finally, the Committee's attempt to equate 
reservations to the procedures available under the first Optional Protocol with 
reservations to the substantive provisions of the Covenant was entirely 
misconceived. 

The problem remains of what is the appropriate reaction of a tribunal, 
unconnected with a treaty regime, which has jurisdiction over a dispute between 
a reserving and an objecting party to that treaty. While, as a matter of treaty 
interpretation, the answer provided by the Vienna Convention would seem to 
favour a subjective outcome based upon Article 20(4), it is open to doubt 
whether a tribunal would be prepared to eliminate all aspects of objectivity, 
stemming from Article 19(c), from its determination. If this were so, at least the 
proposed test of qualified objectivity ensures that the subjective elements arising 
from reactions to the reservation in question will be accorded due significance 
in achieving an equitable solution. 

There is also the question of what significance should be attached to the fact 
that the treaty to which reservations have been made is a human rights 
instrument. In General Comment No 24(52), the Human Rights Committee 
accepted that a distinction should be drawn between an objective and a 
subjective approach to determining the compatibility of reservations to the 
object and purpose of a treaty. However it based its authority to apply an 
objective regime to reservations to the Covenant not just upon its position as 
guardian of that instrument but also on the fact that it was dealing with a human 
rights treaty. As such, the Covenant lacked reciprocity because the rights 
bestowed by it were on individuals subject to a State's jurisdiction and not on 
other parties to the treaty. Accordingly, the validity of reservations could not 
depend upon the subjective reactions of other parties. 

The idea that the lack of reciprocity is a disincentive to States to make 
objections to reservations is not an accurate picture. There has been an 
increasing reluctance of States to bother about voicing their objections because, 
at least in the case of exclusionary reservations, it is a pointless and ineffectual 
exercise. Only if the reserving State has attempted to modify the effects of a 
treaty's provisions is it necessary for other parties to object in order to protect 
themselves from the consequences of the modification. If the fact that the 
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instrument in question concerns human rights is of any significance, it is 
relatively minor and certainly not a reason for applying to it a totally objective 
as opposed to a subjective, or at least partly subjective, approach. 

As far as the acceptance of reservations is concerned, this is rarely done 
expressly, either in advance by virtue of the terms of a particular treaty, or 
subsequently by individual acts of the other parties to the treaty. Acceptance 
usually arises by way of non-objection to a reservation, and Article 20(5) of the 
Vienna Convention attempts to place a limit of 12 months within which 
objections can be made, before acceptance is considered to have occurred. 

Some such rule was entirely suitable in relation to the former unanimity 
principle, retained by Article 20(2) for a certain restricted class of multilateral 
instruments, whereby a State could only become a party to a treaty at all if its 
reservation were accepted by the other parties. It is less satisfactory with regard 
to treaties covered by Article 20(4), to which Article 20(5) also applies. In that 
context, the reservation operates solely on a bilateral basis between the 
reserving and each other party to the treaty. Fortunately, the wording of Article 
20(5) does not attempt to "deem" a failure to object within the 12 months' 
period an acceptance of the reservation, so that it is possible, where the consent 
of the other parties is not necessary for the reserving State's participation in the 
treaty, to accommodate the practice of some States to raise objections to a 
reservation outside the 12 months' time limit. Such a possibility seems 
acceptable enough given the difficulty for many States of keeping the 
information provided about treaties under constant review. In addition, in many 
respects, the exercise would be pointless. No amount of objecting (issues of 
permissibility under Article 19(c) apart) can reinstate a treaty provision 
excluded by a reservation, and in many cases a reacting State might have few, if 
any, contacts with the reserving State, either at all, or within the compass of the 
treaty regime. As long as the reacting State can provide a reasonable excuse for 
its delay, and the reserving State is not inequitably disadvantaged by the delay, 
Article 20(5) should not be treated as preventing an objection being raised at a 
much later stage than that envisaged by that provision. 

With regard to the effects of reservations, Article 2 1 distinguishes between 
those to which objections have been made and those "established with regard to 
another party", by which is meant permissible by virtue of Article 19 and 
accepted ultimately in accordance with Article 20(5). Because of a reluctance to 
interfere with the position, appropriate under the former unanimity principle 
whereby a reservation had to be accepted by the other parties to the treaty, that a 
reservation modifies the legal relationship between the reserving State and each 
of those other parties, this rule was retained by Article 2 l(1) in any case where 
the reservation had not been objected to. That this rule might be less appropriate 
with regard to multilateral treaties to which the unanimity requirement no longer 
applies under Article 20(4) was a factor of less weight than the sovereignty 
principle that no State could be bound by a provision in a treaty to which its 
reservation made clear it had not consented. 

The advantageous position in which the reserving State is thus placed 
applies even to a situation where an objection is made to the reservation. An 
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objection to an exclusionary reservation has no effect because it cannot restore 
the part of the treaty to which the reservation relates. It is, however, a necessary 
precaution for a reacting State to protect itself from the effects of a modifying 
reservation. Although the wording of Article 21(3) is open to criticism because 
it is hardly a model of clarity, it is difficult to imagine what alternative 
interpretation could be placed upon it than the one intended by the Vienna 
Conference and accepted as correct in the Anglo-French Continental Shelf 
arbitration.524 That is to say, an objection to a modifying reservation prevents 
the modification affecting the relationship between the reserving and objecting 
States under the treaty, but it cannot prevent the reservation excluding the 
operation of the provision of the treaty to which it relates. 

As it is only in relation to a modifying reservation that an objection makes 
any difference to the treaty relations of the parties, it is only with regard to such 
a reservation that Article 20(5) poses a real threat for reacting States. However, 
the threat is lessened as long as that provision is given the flexible interpretation 
suggested above so that objections can still be made after the expiry of the 12 
months' period prescribed in that provision. This would be possible only if it 
was fair and equitable to allow such an objection to be made. 

Whatever proposals might be made to amend the reservations' provisions of 
the Vienna Convention, it is difficult to imagine States accepting any change to 
their relative freedom to make reservations and to the principle that a 
reservation, by signifying the withholding of a State's consent to the term of the 
treaty to which the reservation relates, prevents that term affecting its legal 
obligations to the extent of the reservation. Although, within the practical limits 
of reciprocity, other parties to the treaty may themselves take advantage of the 
reservation in their relations with the reserving State by virtue of Article 
21(l)(b), the advantage is still with the reserving State. This is particularly so 
with regard to human rights treaties, parties to which cannot obtain any 
reciprocal advantage from the reservations of other parties (except for those 
concerning dispute settlement provisions). 

In a number of respects amendments to the Vienna Convention will promote 
either greater clarity or a more equitable balancing of interests between the 
parties. Amongst the changes canvassed, the following are perhaps the most 
significant: 

1. There is some benefit to be gained from distinguishing between exclusionary 
and modifying reservations. 

2. Article 20(5) should be retained as far as Article 20(2) is concerned, but a 
new sub-paragraph should be added to deal with unrestricted multilateral 
treaties under Article 20(4). In the latter situation reservations should only be 
regarded as having been accepted if it is reasonable and equitable to do so. 

3. If the definition in Article 2(l)(d) is expanded to differentiate between 
exclusionary and modifying reservations, Article 21(1) can be redesigned to 
have the consequences presently indicated therein as far as all reservations are 

524 (1977) 54 ILR 6. 
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concerned, except with regard to those covered by paragraph 3. Article 21(3) 
would deal solely with modifying reservations which are objected to, and would 
restrict the effects of the reservation to the extent that it excluded the operation 
of the provisions of the treaty. 

4. The consequences of failing to comply with Article 19 need to be clarified. 
Where the treaty establishes an objective dispute settlement regime which can 
determine the validity of reservations, in carrying out this task the tribunal 
should take into account all relevant circumstances which, in relation to 
paragraph (c), should include the reactions of individual parties to the 
reservation in question. In addition, where such a regime exists, the risk of non- 
compliance with Article 19 rests on the reserving State so that, if its reservation 
is declared invalid, its act of acceptance will remain effective unless this will 
cause injustice to that State. 

5. Where no such dispute settlement regime is established under the treaty, the 
outcome, if doubts are raised as to the validity of a reservation, depends upon 
whether it is Article 19(a) or (b), or Article 19(c), which is invoked. Under the 
former two paragraphs, State practice and the opinion of jurists seem to favour 
an objective approach on the basis of the fiction that any infraction of those 
provisions will be self-evident. Nevertheless, in the absence of access to a 
tribunal with jurisdiction over the matter, the validity or otherwise of a 
reservation would be left to the parties to resolve. Moreover, the risk of 
invalidity would lie with the reserving State so that it would remain bound by its 
act of acceptance whatever conclusion was reached on the validity issue. 

6. Where, in the absence of an objective regime for the settlement of disputes, 
doubts are raised as to the validity of a reservation on the ground that it is 
incompatible with the object and purpose of the treaty, the outcome is dependent 
initially upon the subjective assessment indicated in Article 20(4). The problem 
with such a solution is that the initial situation in which a reservation is valid for 
some, but invalid for other, parties is unsatisfactory but will remain indefinitely, 
unless some objective factor is introduced into the equation. It should therefore 
be provided that, where the compatibility of a reservation with the object and 
purpose of a treaty is raised, the reservation is only to have the effect on the 
relations between the parties that is reasonable and equitable in the 
circumstances. 

7. Where the validity of a reservation is challenged, the opportunity should be 
made available to the reserving State to modify the reservation in order to 
comply with the requirements of Article 19. Though this could apply in all cases 
of possible impermissibility, if the risk of invalidity under paragraphs (a) and (b) 
is placed upon the reserving State, then modification should be restricted to 
cases where the challenge to a reservation is made on the ground of its alleged 
incompatibility with the object and purpose of the treaty under Article 19(c). 
The reserving State should be entitled to take this step from the time the first 
objection is made to the reservation on this ground until the time, if any, when a 
decision is due on the validity of the reservation. 
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8. The Vienna Convention provides, in Articles 65 and 66 and its Annex, the 
procedures which a party must employ if it wishes to invoke a ground for 
invalidating, terminating or suspending a treaty. In modified form, these 
procedures would be valuable in dealing with disputes concerning the validity of 
reservations. Thus, the conciliation process in the Annex should be available in 
all cases where an objection is raised to the validity of a reservation, unless the 
parties involved have, in advance or at the time of the dispute, agreed to accept 
the jurisdiction of the International Court of Justice in such matters, or have 
agreed instead to submit such disputes to arbitration. 

The law relating to reservations still gives rise to uncertainty and 
controversy. Not only is there a lack of agreement as to what is the present law 
on a number of fundamental matters, but there will be great difficulty in 
achieving consensus on amending the Vienna Convention, whether the changes 
are designed to clarify or to develop the law. Nevertheless, there is an impetus 
for reform. On the one hand, there has been increasing criticism of reservations 
and more particularly of the threat which some of them pose to the object and 
purpose of the treaty to which they relate. On the other hand, the need for 
change has been recognised in that the International Law Commission is now 
undertaking a review of this area of the It remains to be seen how the 
demands of State sovereignty and freedom of action can be reconciled with the 
preservation of the sanctity and integrity of treaties. In this context, what is fair 
or reasonable and equitable is a valuable concept in the hands of an adjudicator 
in applying the present law or as a guide to a legislator in developing new legal 
principles. 

525 See Pellet's First Report on the Law and Practice Relating to Reservations to 
Treaties, A/CN.4/470 of 30 May 1995; Report of the International Law 
Commission on the work of its 47th Sess, 2 May - 21 July 1995, GAOR A/50/10, 
pp 2 4 M 2 .  




