
AUSTRALIAN CASES 
INVOLVING QUESTIONS OF 

PUBLIC INTERNATIONAL LAW 1994-1995 

Christopher Stakef 

1. Foreign relations law - Constitutional validity of legislation 
enacted to implement a treaty - Challenge to the validity of 
the treaty under international law 

Horta v Commonwealth 

(1994) 181 CLR 183,68 ALJR 620, 123 ALR 1 

High Court of ~ustralial  

The three plaintiffs in these proceedings challenged the constitutional validity of 
two Commonwealth ~ c t s ~  which had been enacted to enable Australia to fulfil 
its obligations under the 1989 Timor Gap Treaty between Australia and 
~ndonesia.~ The plaintiffs' principal argument was that the treaty was void under 
international law and that its implementation by Australia would be contrary to 
international law. Because of this, it was said that the making of the treaty was 
not within the executive power of the Commonwealth and the enactment of the 
two Acts was not within the legislative power of the Parliament. 

East Timor is a former Portuguese colony which became a non-self- 
governing territory under Chapter XI of the United Nations Charter. In 1975, 
following certain internal disturbances in that territory, it was occupied by 
Indonesia, and Portugal ceased to have any presence there. East Timor has since 
remained under the effective control of Indonesia, which claimed sovereignty 
over it in 1976. This was recognised by Australia in 1978. 

* Counsel Assisting the Solicitor-General of Australia. The views expressed in this 
section are personal. 

1 For discussion of this case by other commentators, see Walker K, "Horta v The 
Commonwealth" (1 994) 19 Melbourne University Law Review 1 1 14; Fitzgerald 
BF, "Horta v Commonwealth: The Validity of the Timor Gap Treaty and its 
Domestic Implementation" (1995) 44 International and Comparative Law 
Quarterly 643. 

2 The Petroleum (Australia-Indonesia Zone of Cooperation) Act 1990 (Cth) and the 
Petroleum (Australia-Indonesia Zone of Cooperation) (Consequential Provisions) 
Act 1990 (Cth). 

3 Treaty between Australia and the Republic of Indonesia on the Zone of 
Cooperation in an Area Between the Indonesian Province of East Timor and 
Northern Australia (Timor Gap Treaty), 11 December 1989, Aust Treaty Series 
1991, No 9; 29 ILM 469. The text of the treaty is also set out in the Schedule to 
the Petroleum (Australia-Indonesia Zone of Cooperation) Act 1990 (Cth). 
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Since Indonesia claimed sovereignty over East Timor, conflicting claims 
have been made by Indonesia and Australia to sovereign rights over areas of the 
continental shelf between the coast of East Timor and Australia. As a practical 
solution to this conflict of claims, the Timor Gap Treaty was negotiated and 
concluded between 1979 and 1989. The treaty provides for joint activities by 
both countries for petroleum exploration and exploitation in the area of 
overlapping claims (known as the Timor Gap), pending a permanent continental 
shelf delimitation between them.4 

In 1990, Portugal commenced proceedings against Australia in the 
International Court of Justice (ICJ), claiming that Australia was in breach of 
international law in negotiating, concluding and initiating performance of that 
treaty. Portugal claimed that East Timor was still legally a non-self-governing 
territory under Portuguese administration. By dealing with Indonesia on the 
basis that Indonesia had sovereignty over East Timor, Australia was said by 
Portugal to be infringing the right of the people of East Timor to self- 
determination and territorial integrity, and the powers of Portugal as its 
administering ~ o w e r . ~  Australia argued that the Court lacked jurisdiction and 
that the Portuguese claim was inadmissible, but also defended the case on the 
merits. The ICJ gave judgment in that case in June 1995, in which it ultimately 
decided that it could not adjudicate upon the dispute referred to it by ~ o r t u g a l . ~  
This was because in order to decide the claims of Portugal, the Court would as a 
necessary prerequisite have been required to rule on the lawhlness of the 
conduct of Indonesia, which had not consented to the Court's jurisdiction. For 
the Court to do so would have been inconsistent with the principle articulated in 
the Monetary Gold case.7 

At the time the Horta case was commenced and decided by the High Court, 
the proceedings in the ICJ were still pending. The Commonwealth's position 
was that the legality and validity of the treaty under international law was 

4 Literature on the Timor Gap Treaty includes Wilde D and Stepan S, "Treaty 
Between Australia and the Republic of Indonesia on the Zone of Co-operation in 
an Area Between the Indonesian Province of East Timor and Northern Australia" 
(1990) 18 Melanesian Law Journal 18; Martin W and Pickersgill D, "The Timor 
Gap Treaty" (1991) 32 Harvard International Law Journal 566; Kaye SB, "The 
Timor Gap Treaty: Creative Solutions and International Conflict" (1994) 16 
Sydney Law Review 72; Rothwell DR, "The Timor Gap Treaty: A Post-ICJ 
Analysis of Its Implementation and Prospects" (1995) 2 Australasian Journal of 
Natural Resources Law and Policy 39. 

5 Portugal also argued that Australia was infringing the rights of the people of East 
Timor to permanent sovereignty over its natural resources, and was contravening 
SC Res 384 (1975) and 389 (1976). 

6 East Timor (Portugal v Australia), Judgment, ICJ Rep 1995, p 90. For discussion 
of this case, see Shearer I, "The Decision in the East Timor Case" (1995) 69 
Australian Law Journal 949; Burmester H ,  "East Timor Case" (1995) 6 Public 
Law Review 339; Kavanagh R, "Oil in Troubled Waters: The International Court 
of Justice and East Timor: Case Concerning East Timor (Australia v Portugal)" 
(1996) 18 Sydney Law Review 87; Fitzgerald BF, "Portugal v Australia: Deploying 
the Missiles of Sovereign Autonomy and Sovereign Community" (1996) 37 
Haward International Law Journal 260. 

7 Monetary Gold Removedfrom Rome in 1943, Judgment, ICJ Rep 1954, p 19 at 
p 32. 
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neither justiciable in a domestic court, nor relevant to the constitutional validity 
of the Australian domestic legislation. 

The legislation in question had clearly been enacted in reliance on the 
Parliament's legislative power with respect to "external affairs" under section 
5l(xxix) of the Con~titution.~ It is established that the external affairs power 
will support Commonwealth legislation enacted to give effect to Australia's 
obligations under an international treaty.9 The plaintiffs argued in this case that 
the two Acts could not be supported on that basis, if the treaty they purported to 
implement was not in fact a valid treaty under international law. The plaintiffs 
also contended that the external affairs power was conferred by the Constitution 
on the Parliament "for the purpose of Australia becoming a competent and 
lawful actor on the international stage", so that it would not support legislation 
which is illegal under international law.1° 

The Court gave a short answer to the plaintiffs' arguments in a single joint 
judgment. It is established that in addition to legislation implementing 
international treaties, the external affairs power will support Commonwealth 
legislation with respect to matters which are geographically outside Australia. l l 
The Court thought it clear that the legislation in this case could be characterised 
as laws with respect to matters geographically external to Australia, namely 
petroleum exploration and exploitation in the Timor In ~olyukhovich,~~ 
two members of the High Court were of the view that legislation will only be 
supported by the external affairs power on this basis if it has some nexus with 
Australia.14 The Court found it unnecessary to decide in this case whether any 
such nexus was necessary, since it considered that there was "an obvious and 
substantial nexus" between the matters dealt with in the challenged legislation 
and ~us t ra1 ia . l~  As the legislation fell within the external affairs power on the 
ground that it dealt with matters geographically external to Australia, there was 
no need to rely on the existence of a treaty at all, so that the question of the 
validity of the Timor Gap Treaty under international law simply did not arise. 

Some of the provisions of the legislation might, however, have been supported 
also by other heads of Commonwealth legislative power, such as the taxation 
power (s 5 I (ii) of the Constitution). 
Commonwealth v Tasmania (The Tasmanian Dam case) (1983) 158 CLR I; 
Richardson v Forestry Commission (1988) 164 CLR 261. 
See (1994) 18 1 CLR 183 at 187 (argument of counsel for the plaintiffs). 
Polyukhovich v Commonwealth (1991) 172 CLR 501, see dissenting judgment of 
Brennan J cited in (1992) 13 Aust YBIL at 203-04, and Toohey J, ibid, at 239-55). 
(1994) 181 CLR 183 at 194. For the purposes of the external affairs power, the 
territorial sea of Australia and all areas beyond are geographically "external" to 
Australia: see eg New South Wales v Commonwealth (The Seas and Submerged 
Lands Act case) (1975) 135 CLR 337 at 360, 373 (Banvick CJ), 470-71 (Mason 
J), 497-98 (Jacobs J), 503-04 (Murphy J). 
Note I1 above. 
Ibid, at 55 1 (Brennan J) ("There must be some nexus, not necessarily substantial, 
between Australia and the 'external affairs' which a law purports to affect before 
the law is supported by s. Sl(xxix)"); and 654 (Toohey J) ("A matter does not 
qualify as an external affair simply because it exists outside Australia. It must be a 
matter which the Parliament recognises as touching or concerning Australia in 
some way"). 
(1994) 181 CLR 183 at 194. 
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Nor did the question whether the conclusion and implementation of the terms of 
the treaty was consistent with international law, since it is well established16 that 
Commonwealth legislation will not be invalid on grounds of inconsistency with 
international law.17 That was sufficient to determine that the plaintiffs' 
challenge to the validity ofthe legislation could not succeed.18 

A number of other issues of foreign relations law were argued in the case, 
but did not need to be dealt with by the Court. The plaintiffs' argument would 
for instance have required the Court to determine that East Timor was not 
legally part of 1ndonesia,19 notwithstanding that Indonesian sovereignty had 
been recognised by the Australian Government. This raised the question whether 
the sovereignty of another State over particular territory is a "fact of State" on 
which the Court is bound by the views of the ~ x e c u t i v e . ~ ~  The Court merely 
observed that "nothing in this judgment should be understood as lending any 
support at all for the proposition that, in the absence of some real question of 
sham or circuitous device to attract legislative power, the propriety of the 
recognition by the Commonwealth Executive of the sovereignty of a foreign 
nation over foreign territory can be raised in the courts of this country".21 The 
Commonwealth also invoked the general principles that municipal courts do not 
administer international and that the courts should speak with one voice 
with the Executive in matters of foreign relations.23 While not deciding these 

For example, Polites v Commonwealth (1945) 70 CLR 60 at 68-69 (Latham CJ), 
74 (Rich J), 75-76 (Starke J), 77-78 (Dixon J), 79 (McTiernan J), 81 (Williams J). 
(1994) 181 CLR 183 at 195 (the Court) ("Neither s. 5l(xxix) itself nor any other 
provision of the Constitution confines the legislative power with respect to 
'External affairs' to the enactment of laws which are consistent with, or which 
relate to treaties or matters which are consistent with, the requirements of 
international law"). 
The Court also rejected a number of additional constitutional arguments raised by 
the plaintiffs (see ibid, at 196-97), including an argument that the legislation 
impermissibly provided for the delegation of the executive power of the 
Commonwealth to the Ministerial Council and Joint Authority established under 
the treaty. A further issue which was argued but not decided was whether the 
plaintiffs had standing to bring the proceedings. The plaintiffs claimed standing on 
the basis, inter alia, that they were East Timorese. 
See (1994) 181 CLR 183 at 187 (argument of counsel for the plaintiff). 
See eg Edeson WR, "Conclusive Executive Certificates in Australian Law" (1976- 
77) 7 Aust YBIL 1; Mann FA, Foreign Affairs in English Courts (1986), ch 2. 
(1994) 181 CLR 183 at 195-96. 
Queensland v Commonwealth (1989) 167 CLR 232 at 239 (Mason CJ, Brennan, 
Deane, Toohey, Gaudron and McHugh JJ); Re Limbo (1989) 64 ALJR 241 at 242 
(Brennan J); Johnstone v Pedlar [I9211 2 AC 262 at 290 (Lord Sumner); 
JH Rayner (Mincing Lane) Ltd v Department of Trade and Industry [I9901 2 AC 
418 at 499-500. 
See Mann FA, Foreign Affairs in Englzsh Courts (1986), pp 23-24. The 
proceedings also potentially raised the question whether an "act of State" doctrine, 
either of the kind recognised by the courts of the United States or the United 
Kingdom, precluded Australian courts from examining the legality of the conduct 
of Indonesia in East Timor (cf Bunco Nacronal de Cuba v Sabbatino 376 US 398 
at 416-18 (1964)), or the legality of transactions between sovereign States on the 
international plane (cf Buttes Gas and Oil Co v Hammer [I9821 AC 888, esp 
931G-932A). On the act of State doctrine in Australian law, see Potter v Broken 
Hz11 Proprietary Co Ltd (1906) 3 CLR 479 at 495 (Griffith CJ), 505-07 (Barton J), 
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issues, the Court did indicate that nothing in its judgment should be understood 
as lending any support for the contention that "the various questions of 
international law which the plaintiffs wished to raise would be justiciable in this 
Court in these proceedings".24 

2. Foreign relations law - Measures implementing Security 
Council resolution - Consistency with Racial Discrimination 
Act 1975 

Sremcevic v Gurry 

(1994) 51 FCR 194, 123 ALR 255,34 ALD 153 

Federal Court of Australia, Wilcox J 

In 1992, in response to a direction from the Treasurer, the Reserve Bank of 
Australia varied the terms of two general exemptions under the Banking 
(Foreign Exchange) ~ e g u l a t i o n s ~ ~  in order to give effect to Australia's 
obligations under paragraph 5 of United Nations Security Council resolution 
757 (1992), imposing certain sanctions on the Federal Republic of Yugoslavia 
(Serbia and ~ o n t e n e g r o ) . ~ ~  The effect of the two variations was, inter alia, to 
prohibit certain payments to or from, or on behalf of, "the authorities in the 
Federal Republic of Yugoslavia (Serbia and Montenegro), their agencies or their 
nationals, including bodies corporate within their t e r r i to r ie~" ,~~  unless the 
Reserve Bank gave specific approval.28 In a press release, the Reserve Bank 
indicated that it would approve such transactions "where there is evidence that 
they are strictly for medical and humanitarian purposes or for payments for 
foodstuffs". 

5 11 (O'Connor J); Minister for Arts, Heritage and the Environment v Peko- 
Wallsend Ltd (1987) 15 FCR 274 at 307 (Wilcox J); Attorney-General (UK) v 
Heinemann Publishers Australia Pty Ltd (1988) 165 CLR 30 at 40-41, 43 
(Mason CJ, Wilson, Deane, Dawson, Toohey and Gaudron JJ); Re Ditfort; Ex 
parte Deputy Commissioner of Taxation (1988) 19 FCR 347 at 371 (Gummow J). 

24 (1994) 181 CLR 183 at 195. 
25 In force under the Banking Act 1959 (Cth). 
26 The resolution was adopted on 30 May 1992. Paragraph 5 reads: 

Decides that all States shall not make available to the authorities in the 
Federal Republic of Yugoslavia (Serbia and Montenegro) or to any 
commercial, industrial or public utility undertaking in the Federal Republic 
of Yugoslavia (Serbia and Montenegro), any funds or any other financial or 
economic resources and shall prevent their nationals and any persons within 
their territories from removing from their territories or otherwise making 
available to those authorities or to any such undertaking any such funds or 
resources and from remitting any other funds to persons or bodies within the 
Federal Republic of Yugoslavia (Serbia and Montenegro), except payments 
exclusively for strictly medical or humanitarian purposes and foodstuffs. 

On other measures taken to give effect to the resolution, see Staker C, "Australian 
Legislation Concerning Matters of International Law 1992" (1992) 14 Aust YBIL 
367 at 374; and House of Representatives, Debates (1992) Vol 184, p 3091 cited 
in (1992) 14 Aust YBIL at 463-65. 

27 (1994)51FCR194at205. 
28 See (1994) 5 1 FCR 194 at 205-06 for the text of the variations to the exemptions. 
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In these proceedings, Wilcox J rejected an argument that the variations 
infringed section 10 of the Racial Discrimination Act 1975 (Cth), which was 
enacted to give effect in Australian law to the International Convention on the 
Elimination of All Forms of Racial Discrimination. He said: 

I accept that, if a variation of an exemption infringed s 10 of the Racial 
Discrimination Act, it would be invalid. But neither instrument does this. 
Section 10 is concerned to prevent discrimination against "persons of a 
particular race, colour or national or ethnic origin". The variations of exemptions 
do not distinguish between people on the basis of any of these matters; they 
apply to everyone who seeks to take an action described in the relevant 
instrument. In the case of the variation of the reg 6 exemption, the relevant 
action is "the taking or sending out of Australia ... of any Australian currency" 
relating to assets belonging to, or otherwise relating to or from, authorities, 
agencies and nationals of the Federal Republic of Yugoslavia (Serbia and 
Montenegro). Similarly, the variation of the reg 8 exemption refers to payments, 
by any person, in Australia to, by the order of, or on behalf of such authorities, 
agencies and nationals. All potential payers are affected equally, regardless of 
their race, colour, or national or ethnic origin. 

It is true that the eflect of the instruments is to disadvantage, in a special 
way, Yugoslavian (Serbia and Montenegro) nationals. But s 10 does not 
proscribe discrimination on the basis of present nationality; it could hardly do 
so, given the considerable volume of Commonwealth law that confers benefits 
on Australian citizens that are denied to others. The relevant discrimination in s 
10 is "national origin"; a different thing to present nationality. There are, of 
course, many Australian citizens who were born in Serbia or Montenegro. They 
may properly be described as people of Yugoslavian (Serbia and Montenegro) 
national origin, but they are no longer nationals of that country. The descriptions 
of the relevant acts do not cover transactions involving them.29 

3. Sovereignty - Acquisition of territory - Effect on Aboriginal 
customary law 

Walker v State of New South Wales 

(1994) 182 CLR 45,69 ALJR 117, 126 ALR 32 1,76 A Crim R 173 

High Court of Australia, Mason CJ 

The decision of the High Court in Mabo v Queensland [No 2130 established that 
the territory of Australia was not terra nullius at the time of its annexation by 

29 Ibid, at 210-1 1. 
30 (1992) 175 CLR 1 (see Staker C, "Australian Cases Involving Questions of Public 

International Law" (1992) 14 Aust YBIL 321 at 321-25). For recent literature 
discussing the Mabo decision and its implications, see Di Marco L, "A Critique 
and Analysis of the Fiduciary Concept in Mabo v Queensland" (1994) 19 
Melbourne University Law Review 868; Edgeworth B, "Tenure, Allodialism and 
Indigenous Rights at Common Law: English, United States and Australian Land 
Law Compared after Mabo v Queensland" (1994) 23 Anglo-American Law Review 
397; Kirby M ,  "In Defence of Mabo" (1994) 1 James Cook University Law Review 
51; McGinley GPJ, "Natural Resource Companies and Aboriginal Title to Land: 
The Australian Experience - Mabo and its Aftermath" (1994) 28 International 
Lawyer 695; Omar I ,  "The Semantics of Mabo: An Essay in Law, Language 
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the Crown, and that the mere acquisition of sovereignty over the territory of 
Australia by the Crown did not extinguish the indigenous inhabitants' native title 
to land. The High Court held in that case that the common law of Australia 
recognises "a form of native title which, in the cases where it has not been 
extinguished, reflects the entitlement of the indigenous inhabitants, in 
accordance with their laws or customs, to their traditional lands".31 The Native 
Title Act 1993 (Cth) was enacted in response to this decision, to provide for the 
recognition and protection of native title.32 A challenge to the constitutional 
validity of this legislation has now been rejected by the High ~ourt.33 

One question not directly addressed by the Court in Mabo was whether laws 
of the indigenous inhabitants of Australia other than those relating to title to 
land survived the acquisition of sovereignty by the Crown. The plaintiff in this 
case raised the question "whether Aboriginal criminal law is recognized by the 
common law and continues in the way that Aboriginal land tenure laws were 
held to continue in Mabo v. Queensland [No. 2]".34 The plaintiff, who had been 
charged with an offence under New South Wales law, applied to the High Court 
for an order that the action be dismissed. He argued that the Commonwealth and 
State Parliaments lack the power to legislate in a manner affecting Aboriginal 
people without their request and consent, or, alternatively, that legislation in so 

- -- 

Interpretation" (1995) 2 James Cook University Law Review 154; Stuckey M, 
"Feudalism and Australian Land Law: 'A Shadowy, Ghostlike Survival'?'(1994) 
13 University of Tasmania Law Review 102; Meyers GD, "Implementing Native 
Title in Australia: The Implications for Living Resources Management" (1995) 14 
University of Tasmania Law Review 1; Tan D, "The Fiduciary as an Accordion 
Term: Can the Crown Play a Different Tune?" (1995) 69 Australian Law Journal 
440; Webber J, "The Jurisprudence of Regret: The Search for Standards of Justice 
in Mabo" (1995) 17 Sydney Law Review 5. See also Bartlett R, "Native Title: 
From Pragmatism to Equality Before the Law" (1995) 20 Melbourne University 
Law Review 282; Kaye SB, "The Torres Strait Islands: Constitutional and 
Sovereignty Questions Post-Mabo" (1994) 18 University of Queensland Law 
Journal 38. For further references, see Staker C, "Australian Cases Involving 
Questions of Public International Law 1993" (1994) 15 Aust YBIL 329 at 329, 
note 2. 

31 (1992) 175 CLR 1 at 15. 
32 On the Native Title Act 1993 (Cth), see Butt P, "Native Title Takes Off' (1995) 69 

Australian Law Journal 8; Keon-Cohen BA, "Mabo, Native Title and 
Compensation: Or How to Enjoy Your Porridge" (1995) 21 Monash University 
Law Review 84; Neate G, "Determining Native Title Claims - Learning from 
Experience in Queensland and the Northern Territory" (1995) 69 Australian Law 
Journal 510. For further references, see Staker C, "Australian Cases Involving 
Questions of Public International Law 1993" (1994) 15 Aust YBIL 329 at 329-30, 
note 4. 

33 Western Australia v Commonwealth (1995) 183 CLR 373. The High Court held 
that the Act as a whole was supported by the Parliament's power under s 5l(xxvi) 
of the Constitution to make laws with respect to "The people of any race for whom 
it is deemed necessary to make special laws". Only a single section of the Act was 
found to be invalid. On this decision, see Bartlett R, "Racism and the 
Constitutional Protection of Native Title in Australia: The 1995 High Court 
Decision" (1995) 25 University of Western Australia Law Review 127; Butt P and 
Wild E, "Native Title Act Held Valid: The High Court's Decision in Western 
Australia v Commonwealth" (1995) 69 Australian Law Journal 397. 

34 (1994) 182 CLR 45 at 46 (argument of counsel). 
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far as  it relates t o  Aboriginal people is of  no effect until adopted by the 
Aboriginal people it purports to  affect. 

Mason CJ ordered the application to be struck out. He said: 

There is nothing in the recent decision in Mabo v. Queensland [No. 21 to 
support the notion that the Parliaments of the Commonwealth and New South 
Wales lack legislative competence to regulate or affect the rights of Aboriginal 
people, or the notion that the application of Commonwealth or State laws to 
Aboriginal people is in any way subject to their acceptance, adoption, request or 
consent. Such notions amount to the contention that a new source of sovereignty 
resides in the Aboriginal people. Indeed, Mabo [No. 21 rejected that 
suggestion.35 

H e  also rejected an argument that the criminal statutes o f  New South Wales 
should b e  construed as not applying to people o f  Aboriginal descent, in order to  
give effect to  the common law principle that in the case o f  territory acquired by  
settlement, the "colonists carry with them only so much o f  the English law, as is 
applicable to  their own situation and the condition o f  an infant colony".36 H e  
said: 

It is a basic principle that all people should stand equal before the law. A 
construction which results in different criminal sanctions applying to different 
persons for the same conduct offends that basic principle. The general rule is that 
an enactment applies to all persons and matters within the territory to which it 
extends, but not to any other persons and matters. The rule extends not only to 
all persons ordinarily resident within the country, but also to foreigners 
temporarily visiting. And just as all persons in the country enjoy the benefits of 
domestic laws from which they are not expressly excluded, so also must they 
accept the burdens those laws impose. The presumption applies with added force 
in the case of the criminal law, which is inherently universal in its operation, and 
whose aims would otherwise be frustrated ... Even if it be assumed that the 
customary criminal law of Aboriginal people survived British settlement, it was 
extinguished by the passage of criminal statutes of general application. In Mabo 
[No. 21, the Court held that there was no inconsistency between native title 
being held by people of Aboriginal descent and the underlying radical title being 
vested in the Crown. There is no analogy with the criminal law. English criminal 
law did not, and Australian criminal law does not, accommodate an alternative 
body of law operating alongside it. There is nothing in Mabo [No. 21 to provide 
any support at all for the proposition that criminal laws of general application do 
not apply to Aboriginal people.37 

35 Ibid, at 48, referring also to Coe v Commonwealth (1993) 68 ALJR 110 at 115 (see 
Staker C, "Australian Cases Involving Questions of Public International Law" 
(1994) 15 Aust YBIL 329 at 329-32). 

36 (1994) 182 CLR at 46-47 (argument of the respondent (plaintiff)) and 49 (Mason 
CJ), referring to Blackstone W, Commentaries on the Laws of England, 5th ed 
(1773), Bk I, ch 4, p 107. 

37 (1994) 182 CLR 45 at 49-50. Another recent case considering the application of 
Mabo principles is Mason v Tritton (1994) 34 NSWLR 572 (New South Wales 
Court of Appeal), affirming (1993) 70 A Crim R 28 (Supreme Court of New South 
Wales, Young J). The question arose in this case whether a traditional right to fish 
in particular waters is a native title right recognised by common law. (Such rights 
are recognised by s 223(2) of the Native Title Act 1993 (Cth).) The appellant, who 
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4. State jurisdiction - Extraterritorial application of Australian 
legislation 

Australian Securities Commission v Bank Leumi Le-Israel 

(1995) 134 ALR 101, 14 ACLC 157, 18 ACSR 639 

Federal Court of Australia, Sackville J 

Two Swiss companies were served by the Australian Securities Commission 
(ASC) with "secondary notices" under the Corporations Law, requiring them to 
provide information on their interests in shares in an Australian company.38 The 
ASC claimed that the Swiss companies had failed to comply with these notices, 
and that they were in breach of the "substantial shareholdings" provisions of the 
Corporations ~ a w . ~ ~  The Swiss companies contended that the service of the 
notices on them was not authorised by the Corporations Law, because it was in 
breach of Swiss law.40 They also argued that they should not be required to 
comply with the secondary notices and the substantial shareholdings provisions, 
as this would cause them to contravene Swiss secrecy laws. 

Sackville J noted that there is a rebuttable presumption that legislation is not 
intended to operate extraterritoria~ly,~~ but in this case section llOD of the 
Corporations Law made it clear that the relevant provisions applied to all 

had been convicted of breaches of New South Wales fisheries regulations, argued 
that the general language of the regulations did not deprive him of his native title. 
The case was decided on the ground that there was insufficient evidence of 
traditional rules governing fishing in the relevant waters, so that it was 
unnecessary to decide the question, although Kirby P expressed the view (34 
NSWLR 572 at 580-82) that rights to fish were capable of recognition under 
Mabo principles. Such a defence was rejected in similar circumstances in Sutton v 
Derschaw (1995) 82 A Crim R 3 18 (Supreme Court of Western Australia, Heenan 
J). 

38 Under s 718(1) of the Corporations Law, the ASC can issue a "primary notice" to 
the holder of shares in a company listed on an Australian stock exchange, 
requiring the holder to disclose particulars of other persons having a "relevant 
interest" in those shares. Under s 719, "secondary notices" can then be issued to 
persons so identified. 

39 See Part 6.7 of the Corporations Law. Amongst other things, these provisions 
require a person who becomes entitled to not less than five per cent of the voting 
shares of a company listed on an Australian stock exchange to give notice to the 
company. 

40 The notices had been sent by courier from Australia to the companies in 
Switzerland. One of the notices had also been previously transmitted to the 
company in Switzerland by fax. 

41 (1995) 134 ALR 101 at 123. Sackville J saw this presumption as an aspect of the 
principle that legislation should be construed where possible consistently with 
international law (ibid, referring to Polites v Commonwealth (n 16 above) and 
Minister for Immigration and Ethnic Affairs v Teoh (case 9 below)). The 
presumption against extraterritorial operation was said to reflect the international 
law principle of territorial sovereignty, under which "a sovereign power is bound 
to respect the subjects and the rights of all other sovereign powers outside its 
territory" (ibid, referring to Jennings Sir R and Watts Sir A (eds), Oppenheim's 
International Law, 9th ed (1992), p 458). However, as Sackville J also observed 
(at 128), under international law, a State's prescriptive jurisdiction, as opposed to 
its enforcement jurisdiction, "is not strictly limited by territorial boundaries". 
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corporations, whether formed or carrying on business in Australia or not. It was 
argued for the two Swiss companies that the relevant provisions of the 
Corporations Law should not be construed as compelling something to be done 
which is illegal in another country.42 Sackville J considered that "very 
considerable caution must be exercised before construing legislation so as to 
impose duties on foreigners which create a risk that they may be required to 
contravene foreign law'y3 but added that the question was ultimately one of 
ascertaining the legislative intention.44 He came to the conclusion in this 
instance that if a foreign corporation could be exempt !?om the requirements of 
the legislation on the grounds of another country's secrecy laws, the scheme of 
compulsory disclosure under the Corporations Law would be severely hampered 
or rendered unworkable, since any shareholder in an Australian corporation, 
including an Australian resident, could select as a nominee a corporation located 
in a jurisdiction with stringent commercial secrecy laws.45 The provisions of the 
Corporations Law were thus found to be applicable.46 

Sackville J considered that cases where compliance with Australian law 
would contravene the law of another country could be dealt with, in appropriate 
circumstances, under sections 72 1 and 743 of the Corporations Law. The former 
provision confers a discretion on the ASC to waive compliance with a primary 
or secondary notice. The latter provision confers jurisdiction on the Court to 
excuse a contravention of relevant provisions of the Corporations Law. As to 
whether the Court should exercise its discretion under section 743 in this case, 
Sackville J said: 

In my view, the fact that the recipient of a secondary notice is at risk of violating 
the law of a foreign country by complying with the notice is an important factor 

42 Ibid, at 124, referring to De Bee'che v South American Stores (Gath and Chaves) 
Ltd [I9351 AC 148; Regazzoni v KCSefhia (1914) Lfd [I9581 AC 301. Sackville J 
assumed that there was a risk that compliance with the secondary notices and 
substantial shareholdings provisions would contravene Swiss law, although it was 
ultimately unnecessary to decide this. For a discussion of the relevant provisions of 
Swiss law, see (1995) 134 ALR 101 at 118-22. 

43 Ibid, at 124. 
44 Ibid, at 124-25, referring to Socie'te' Internationale pour Participations 

Industrielles et Commerciales SA v Rogers 357 US 197 (1958) and Socie'te' 
Nationale Industrielle Aerospatiale v United States District Court for the Southern 
District of Iowa 482 US 522 (1987). 

45 (1995) 134 ALR 101 at 127. Sackville J noted (ibid, at 124-25) that in Re North 
Broken Hill Holdings Lfd (1986) 10 ACLR 270, the Victorian Supreme Court had 
held that similar provisions of the earlier Companies (Vic) Code applied to a Swiss 
Corporation neither registered nor canying on business in Australia. However, in 
Arhill Pty Ltd v General Terminal Co Pty Ltd (1991) 23 NSWLR 545 at 550-55, 
the New South Wales Supreme Court had held that a general provision in the 
Rules of Court, construed consistently with "the established criteria of 
international law with regard to comity", (ibid, at 553) did not authorise service of 
a subpoena on a Japanese company in Japan. 

46 Sackville J rejected a further argument that, because compliance with the 
Corporations Law would be contrary to Swiss law, the provisions did not apply by 
virtue of the principle against self-incrimination ((1995) 134 ALR 101 at 129-30). 
He also rejected an argument by the ASC that the submissions of the Swiss 
companies would amount to the enforcement in Australia of the public laws of 
Switzerland (ibid, at 128-29). 
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to consider in the exercise of the discretion conferred, by s 743(1) of the 
Corporations Law. In general, Australian courts should strive, so far as is 
consistent with Australian legislation, to avoid a situation where an individual or 
corporation is caught between the conflicting requirements of Australian law and 
foreign law: cf Bank of Crete SA v Koskotas (No 2) (1992) 1 WLR 919 (ChD, 
Millett J) at 926. In particular, if a foreign corporation finds itself unable to 
comply with the requirements of Australian law, because it has been unavoidably 
placed in a position where to do so would conflict with the law of the country in 
which it does business, an Australian court would regard this as a very powerful 
reason to excuse a contravention of Australian l a ~ . ~ 7  

However, he indicated that these provisions would not be automatically applied 
and in this case he declined to exercise the discretion. He found that the "policy 
underlying the Corporations Law Pt 6.8 strongly suggests that contraventions 
relating to such significant shareholdings should not lightly be excused".48 He 
also considered that the two companies were not in a predicament entirely 
beyond their own control, since they could have chosen to acquire shares in 
Australian stocks only on behalf of persons or corporations prepared to waive 
the secrecy provisions. A further factor to which he attached importance was 
that it was possible in these proceedings to limit relief to declaratory relief and 
orders requiring the two Swiss companies to dispose of their interests in the 
shares. It was therefore possible to avoid a result whereby an Australian court 
would be directing a Swiss company to act in possible breach of Swiss law.49 

5. Treaties - Interpretation - General principles - Presumption 
against retrospectivity - Convention on Limitation of Liability 
for Maritime Claims 1976 

Victrawl Pty Ltd v Telstra Corporation Ltd 

(1995) 183 CLR 595,69 ALJR 755, 13 1 ALR 465 

High Court of ~ u s t r a l i a ~ ~  

The Convention on Limitation of Liability for Maritime Claims 1976 ("the 1976 
C~nvention")~~ replaces, as between the parties, the International Convention 
relating to the Limitation of the Liability of Owners of Sea-going Ships 1957 

47 Ibid, at 148. 
48 Ibid,at149. 
49 Ibid, at 150. On the extraterritorial application of domestic law, see also In the 

Marriage of Ibbotson and Wincen (1994) 18 Fam LR 164 (Family Court of 
Australia - Full Court) at 167-70. In this case the father of a child had been 
found guilty of contempt of court by removing the child from Australia in 
contravention of a custody order of the Family Court. The father was not an 
Australian citizen. The Court rejected an argument that the Family Court "does not 
have jurisdiction to convict and punish for contempt of Court a foreign national 
who commits an act of contempt of that court outside the territorial limits of 
Australia" (ibid, at 167), although the contempt was found to have been committed 
in Australia in any event. 

50 Appeal from the decision of the Full Court of the Federal Court in Victrawl Pty 
Ltd v AOTC Ltd (1993) 45 FCR 302 (see Staker C, "Australian Cases Involving 
Questions of Public International Law" (1994) 15 Aust YBIL 329 at 333-34). 

5 1 London, 19 November 1976; Aust Treaty Series 199 1, No 12; 16 ILM 606. 
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("the Brussels  onv vent ion").^^ Australia became a party to the 1976 Convention 
with effect from 1 June 1991, and accordingly denounced the Brussels 
  on vent ion.^^ On 1 June 1991, the Limitation of Liability for Maritime Claims 
Act 1989 (Cth) commenced. That Act gives the provisions of the 1976 
Convention the force of law in ~ u s t r a l i a , ~ ~  and repealed the provisions of the 
Navigation Act 1912 (Cth) which had previously given the force of law in 
Australia to the Brussels Convention. 

These proceedings related to an occurrence in April 1991 (that is, before the 
1989 Act commenced), in which a vessel owned by the appellant damaged the 
respondents' telecommunications cable. The appellant sought to limit any 
liability in respect of the occurrence under the 1976 Convention, and instituted 
proceedings for that purpose in the Federal Court in October 1991 (that is, after 
the 1989 Act commen~ed) .~~  The issue arose whether the 1976 Convention and 
the 1989 Act applied to events occurring before that Convention entered into 
force for Australia and before the 1989 Act commenced. 

The majority (Deane, Dawson, Toohey and Gaudron JJ) held that they did 
not. Their starting point was the common law rule of statutory interpretation that 
legislation affecting substantive rights is presumed not to apply retrospectively 
to events occurring before its commencement, unless it expressly or by 
necessary implication requires such a cons t r~c t ion .~~ They rejected the 
argument that section 6 of the 1989 Act, which gives the force of law to the 
1976 Convention, could be characterised as a merely procedural provision, 
limiting the amount of damages that could be recovered from a shipowner in 
respect of claims to which the Conventions applies.57 Rather, they considered 
that the 1976 Convention, in its domestic operation under the 1989 Act, 
"constitutes a significant part of the local substantive law defining the rights and 
liabilities of shipowners in respect of the claims which are subjected to its 
 provision^".^^ 

This being so, the 1989 Act was presumed not to operate retrospectively. As 
nothing in the Act expressly displaced that presumption, the only question was 
whether this was implicit in its terms. This in turn led to a consideration of the 
intended operation of the 1976 Convention, since, as the majority observed, it 

52 Brussels, 10 October 1957; Aust Treaty Series 1981, No 2. 
53 The Brussels Convention had been ratified by Australia on 30 July 1980, and had 

entered into force for Australia on 30 January 1981. 
54 Other than Article 2(l)(d) and (e). Pursuant to Article 18(1), Australia made a 

declaration that it would not be bound by these paragraphs. 
55 Under s 9 of the 1989 Act, jurisdiction is conferred on State and Territory courts 

with respect to limitation of liability under the 1976 Convention. The Court in this 
case held that jurisdiction to entertain proceedings in relation to limitation of 
liability is also conferred directly on the Federal Court by s 25(1) of the Admiralty 
Act 1988 (Cth): see (1995) 183 CLR 595 at 599-600 (Brennan J), 610-14 (Deane, 
Dawson, Toohey and Gaudron JJ). 

56 Ibid,at615-21. 
57 Ibid. In Stevens v Head (1993) 176 CLR 433 at 457, the majority (Brennan, 

Dawson, Toohey and McHugh JJ) had affirmed that a law affecting the 
quantification of damages in respect of a particular head of damage is procedural, 
rather than a substantive law, for the purposes of private international law. 

58 (1995) 183 CLR 595 at 616. 



Australian Cases Involving Questions of Public International Law 1994-1995 299 

would be "somewhat anomalous" if the 1989 Act were construed to apply the 
1976 Convention "to events to which it was not, when construed as an 
international treaty, applicable at The majority found that the 1976 
Convention did not have such a retrospective operation. They noted the general 
rule in Article 28 of the Vienna Convention on the Law of Treaties 1969 that: 

Unless a different intention appears from the treaty or is otherwise established, 
its provisions do not bind a party in relation to any act or fact which took place 
or any situation which ceased to exist before the date of the entry into force of 
the treaty with respect to that party.60 

No provision of the treaty expressly established a contrary intention, and the 
majority was of the view that any indication which might arguably arise from 
particular provisions of the Convention were "at best equivoca~".~~ The majority 
also noted that the 1976 Convention replaced the Brussels Convention only as 
between States Parties to the former, and considered that the continuing 
existence of the Brussels Convention as between a State Party to that 
Convention and a State Party to the 1976 Convention "provided, if anything, a 
contextual consideration militating against the retrospective application of the 
1976 Convention to occurrences which were governed, when they occurred, by 
the earlier   on vent ion".^^ 

The majority therefore concluded that neither the 1976 Convention nor the 
1989 Act was applicable to the occurrence in these proceedings. They also 
concluded that in respect of occurrences prior to the commencement of the 1989 
Act, the Federal Court retained its jurisdiction to entertain proceedings in 
relation to limitation of liability pursuant to the Brussels Convention, 
notwithstanding Australia's denunciation of that Convention and the repeal of 
the legislation giving it the force of law in ~ u s t r a l i a . ~ ~  This conclusion was 
found to be supported by the rule of construction that the repeal of a statute does 
not, in the absence of a contrary intention, affect accrued rights or l iabi~i t ies .~~ 
The view that the Brussels Convention continued to apply to occurrences prior 
to 1 June 1991 as a matter of domestic law was also said to be supported by the 
view that, as a matter of international law, Australia remained bound by that 
Convention with respect to such  occurrence^.^^ 

59 Ibid, at 624. 
60 Aust Treaty Series 1974, No 2 (Reprint), p 622. The majority considered that, 

although the Vienna Convention was not in force at the time the text of the 1976 
Convention was settled, this provision "constitutes an authoritative statement of 
customary international law": ibid, at 622, citing inter alia The Golder case (1975) 
57 ILR 201 at 213-14; The Kingdom of Belgium, The French Republic, The Swiss 
Confederation, The United Kingdom and The United States of America v The 
Federal Republic of Germany (1989) 59 ILR 495 at 529; Thiel v Federal 
Commissioner ofTaxation (1990) 171 CLR 338 at 349 (Dawson J), 356 (McHugh 
J); Elias TO, Modern Law of Treaties (1974), p 13. See also Andersen v 
Umbakumba Community Council (1994) 126 ALR 121 at 124-25 (Industrial 
Relations Court of Australia, von Doussa J). 

61 (1995) 183 CLR 595 at 622-23, discussing Articles 15(1), 17(3) and 17(4). 
62 Ibid, at 623. 
63 Ibid, at 625-26. 
64 For example, Acts Interpretation Act 1901 (Cth), s 8(c). 
65 (1995) 183 CLR 595 at 626. 
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Brennan J dissented. He agreed with the majority that section 6 of the 1989 
Act affected the substantive rights of the parties.66 However, he observed that 
the protection given to shipowners by both conventions was given only on the 
making of a decree limiting liability or on the constitution of a limitation fund.67 
After considering various provisions of both conventions, he concluded that the 
1976 Convention and 1989 Act governed the making of all limitation decrees 
and the constitution of all limitation h d s  on and after 1 June 1991.68 He said 
that to regard this conclusion as a retrospective application of the 1976 
Convention "is to confuse the liability that arises fiom the casualty with the 
rights of limitation conferred by the ~ c t " . ~ ~  He observed that the State in which 
the ship is arrested, and the limitation fund is constituted, may not be the State 
in which the casualty occurred and the original liability arose. Thus, he said, 
liability "may arise under the system of law of a State that does not acknowledge 
any limitation on liability while the rights conferred pursuant to the Convention 
may be enforced by the courts of a State Party bound by the  onv vent ion".^^ 

Brennan J found this conclusion to be consistent with the decision of the 
French Cour de Cassation in The "~ar iabe l  ".71 He expressed the view that: 

In interpreting the convention, it is desirable to avoid applying rules of 
interpretation that are peculiar to municipal systems of law but are not adopted 
internationally as rules governing the construction of international conventions 
. . . Uniformity of application of conventions governing international mercantile 
transactions is important . . . The interpretation of a convention attributed by the 
courts of the States Parties to a Convention thus has persuasive authority in the 
courts of this country and perhaps a conclusive authority if that interpretation is 
accepted by international practice ... In this case, I would adopt the 
interpretation of the 1976 Convention which guided the Cour de Cassation to its 
conclusion in The "~ar iabel  ".72 

Finally, Brennan J concluded that the effect of Article l(4) of the Convention 
was that servants of the shipowner could avail themselves of the shipowner's 
limitation of liability, whether or not it is proved that the loss resulted from a 
servant's "personal act or omission" within the meaning of Article 4 of the 
Convention. He observed that that paragraph "was inserted in the 1976 
Convention in order to ensure that claimants could not circumvent the limitation 
available to a shipowner by suing the shipowner's servant in the expectation that 
the amount of the judgment recovered against the servant would be paid by the 
 hipo owner".^^ 

Ibid, at 600. 
Ibid, at 603-04. 
Ibid, at 605. 
Ibid. 
Ibid. 
Ibid, at 606, referring to France, Cour de Cassation, 28 May 1991, Jurisprudence 
Franqaise 565. 
(1995) 183 CLR 595 at 606-07, referring to Fothergill v Monarch Airlines Ltd 
[ I  98 11 AC 25 1,  281-82, 290, and Shipping Corporation of lndia Ltd v Gamlen 
Chemical Co (A/Asia) Pty Ltd (1980) 147 CLR 142 at 159 (Mason and Wilson JJ). 
Ibid, at 607. See also Sanko Steamship Co Ltd v Sumitomo Australia Ltd (1995) 
183 CLR 628, which was heard and determined by the High Court at the same 
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Another recent case involving a question of interpretation of the 1976 
Convention is Barde AS v ABB Power ~ ~ s t e r n s . ~ ~  Under Article 13 of the 
Convention, where a limitation fund has been established in accordance with the 
Convention, any ship belonging to the person on behalf of whom the fund has 
been constituted which has been arrested may, and in some cases must, be 
released. Article ll(1) provides that "[alny fund thus constituted shall be 
available only for the payment of claims in respect of which limitation of 
liability can be invoked". In this case Sheppard J decided that Article 13 did not 
require the release of an arrested ship following the constitution of a limitation 
fund, if there was still an unresolved issue whether there was any conduct 
barring limitation under Article 4. If the ship could be released in this situation, 
a claimant who subsequently proved disentitling conduct under Article 4 would 
be prevented by Article 1 l(1) fiom accessing the limitation fund (since the 
claim would not be one "in respect of which limitation of liability can be 
invoked"), and would also have lost the security provided by the arrest of the 
ship. Sheppard J considered that such a result would be "to deny any real place 
in the Convention to Art 4".75 However, he noted that there was judicial 
supp01-t~~ for the contrary conc lu~ ion .~~  

time as Victrawl and involved similar issues. As in Victrawl, in this case the 
relevant occurrence took place prior to 1 July 1991, but, unlike in Victrawl, 
proceedings in the Federal Court had also been commenced prior to that date. On 
the reasoning in Victrawl, this difference was not material. The same majority 
(Deane, Dawson, Toohey and Gaudron JJ, Brennan J dissenting) again held the 
1976 Convention to be inapplicable. For subsequent proceedings in this latter case, 
involving the application by the Court of the Brussels Convention, see Sanko 
Steamship Co Ltd and Grandslam Enterprise Corporation v Sumitomo Australia 
Ltd (Federal Court of Australia, Sheppard J, 29 November 1995, unreported). 

74 (1995) 132 ALR 358 (Federal Court of Australia, Sheppard J). 
75 Ibid, at 377. 
76 Ibid, at 369-70, referring to The "Bowbell" [I9901 1 Lloyd's Rep 532 and the 

decision of the French Cour de Cassation of 23 November 1993 concerning the 
vessel Heidberg. 

77 For other recent cases involving the application or interpretation of particular 
treaty provisions, see Vernon-Carus Australia Pty Ltd v Collector of Customs 
(1995) 21 AAR 450 (Federal Court of Australia - Full Court) (interpreting 
heading 3005 in the Annex to the 1983 International Convention on the 
Harmonized Commodity Description and Coding System, Brussels, 14 June 1983, 
1503 UNTS 168, Aust Treaty Series 1988, No 30); and Caltex ReJining Co Pty Ltd 
v BHP Transport Ltd ("The Iron Gippsland") (1994) 34 NSWLR 29 (New South 
Wales Supreme Court, Canuthers J) (concerning the interpretation of the words 
"neglect or default . . . in the navigation or management of the ship" in Article IV, 
rule 2(a) of the Hague-Visby Rules). On the interpretation by Australian courts of 
statutes implementing treaties generally, see Corney G, "Mutant Stare Decisis: The 
Interpretation of Statutes which Incorporate International Treaties into Australian 
Law" (1994) 18 University of Queensland Law Journal 50. 
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6. Treaties - Interpretation and Application - Geneva 
Convention Relating to the Status of Refugees 1951 - 
"Membership of a particular social group" 

In order to fall within the definition of a refugee under Article l.A(2) of the 
Geneva Refugees C o n ~ e n t i o n , ~ ~  a person must not only have a "well-founded 
fear of being persecuted". It is also necessary that the fear is of persecution for 
one or more of a number of reasons specified in that Article, namely "race, 
religion, nationality, membership of a particular social group or political 
opinion". Of all of these categories, "membership of a particular social group" is 
probably the most difficult to define. However, the definition is of considerable 
importance, since it will have a significant effect on the scope of application of 
the Convention generally. 

The meaning of "particular social group" was considered by the Full Court 
of the Federal Court in ~ o r a t o . ~ ~  In that case, Black CJ and French J said that 
the primary focus of this expression "is upon an aspect of what a person is . . . 
rather than upon what a person has done or does".80 They found that a person 
who fears persecution by reason of some act that the person has done cannot for 
that reason alone be said to be a member of a particular social group comprising 
others who have done the same act.81 The judgments in this case pointed to the 
need for a "cognisable group",82 sharing some common characteristic, interest 
or e ~ p e r i e n c e . ~ ~  Black CJ and French J indicated that in the absence of any such 
common characteristic, where a person fears persecution by reason of the 
person's own acts, the persecution, "if it occurred, would be by reason of those 
acts and not by reason of membership of a particular social group".84 

78 Convention relating to the Status of Refugees, Geneva, 28 July 1951, 189 UNTS 
150, Aust Treaty Series 1954, No 5. Recent literature on refugee status 
determination in Australia includes Fonteyne J-P, "Refugee Determination in 
Australia: An Overview" (1994) 6 International Journal of Refugee Law 253; 
Mathew P, "Sovereignty and the Right to Seek Asylum: The Case of Cambodian 
Asylum-Seekers in Australia" (1994) 15 Aust YBIL 35; Taylor S, "Australia's 
Interpretation of Some Elements of Article lA(2) of the Refugee Convention" 
(1994) 16 Sydney Law Review 32; Taylor S ,  "Informational Deficiencies Affecting 
Refugee Status Determinations: Sources and Solutions" (1994) 13 University of 
Tasmania Law Review 43. 

79 Morato v Minister for Immigration, Local Government and Ethnic Affairs (1992) 
39 FCR 401 (see Staker C, "Australian Cases Involving Questions of Public 
International Law" (1993) 14 Aust YBIL 321 at 357-59). On this case, see also 
Taylor S, "The Meaning of 'Social Group': The Federal Court's Failure to Think 
Beyond Social Significance" (1993) 19 Monash University Law Review 307. 

80 (1992) 39 FCR 401 at 404. 
81 Ibid, at 405-06. In that case, all members of the Full Court, and Olney J at first 

instance, concluded that police informers did not constitute a "particular social 
group". 

82 Ibid, at 406 (Black CJ and French J), 4 17 (Lockhart J). 
83 Ibid, at 416-17 (Lockhart J); and Morato v Minister for Immigration, Local 

Government and Ethnic Affairs (No 2) (1992) 34 FCR 321 at 335 (Olney J at first 
instance). 

84 (1992) 39 FCR 401 at 406. 
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Applying these principles, in Kashayev v Minister for Immigration and 
Ethnic ~ f f a i r s , ~ ~  Northrop J rejected an argument that "sailors in Russian ships 
sailing between Russia and Japan, engaged in the commercial activity of buying 
used cars in Japan and selling them in ~ u s s i a " ~ ~  constituted a particular social 
group within the meaning of the Convention. He observed that there was no tie 
linking members of the identified group apart from the fact that they had all 
engaged in the activity of importing used cars into Russia for resale, and that, in 
so doing, each had acted individually rather than in unison.87 In other cases, the 
Federal Court has held that "hepatitis B sufferers in and "widows 
whose husbands had anti-government affiliationsws9 did not fall within the 
concept of a "particular social group". 

In some instances the Court has focused not on the question whether there is 
a sufficiently "cognisable group", but on whether persecution is feared by 
reason of membership of the identified group. In Jahazi v Minister for 
Immigration and Ethnic AfSairs,gO the applicant who had been convicted of a 
criminal offence in Australia claimed that he feared severe additional 
punishment on his return to Iran because at the time of the offence he was a 
serving crew member on an Iranian Government-owned ship. Although French J 
did not rule out the possibility that employees of the Iranian Shipping line might 
constitute a particular social group,91 he said that any fear of persecution in this 
case was "not attributable to membership of the group in any sense relevant to 
the policy of the Convention" and that there was "no suggestion that the Iranian 
Government has any policy or practice of persecuting the employees of its own 
shipping line".92 

A similar approach was taken in Ram v Minister for Immigration and Ethnic 
~ f S a i r s , ~ ~  in which the applicant argued that he was a member of a particular 
social group, "broadly defined as those who have returhed to their villages in the 
Punjab fiom a foreign country with money, or as rich ~ i k h s " . ~ ~  He claimed that, 
in the Punjab, extortion by violence, often perpetrated by the police themselves, 

(1994) 50 FCR 226 (Federal Court of Australia, Northrop J). 
Ibid, at 23 1. 
Ibid, at 234. He added that "This is not to deny that, in appropriate circumstances, 
people engaged in a particular trade, profession or calling could not be members of 
a particular social group within the meaning of the Convention", ibid. Northrop J 
also concluded that in this case any fear of persecution arose from the applicant's 
acts, rather than from his membership of the group. 
Lo, Fu Shuang v Minister for Immigration and Ethnic Affairs (1995) 134 ALR 73 
(Federal Court of Australia, Tamberlin J). 
Lek v Minister for Immigration, Local Government and Ethnic Affairs (No 2) 
(1993) 45 FCR 418 (Federal Court of Australia, Wilcox J) (see Staker C, 
"Australian Cases Involving Questions of Public International Law 1993" (1994) 
15 Aust YBIL 329 at 357-59). 
(1995) 133 ALR 437 (Federal Court of Australia, French J). 
Ibid, at 443. 
Ibid, at 444. However, French J did contemplate (at 443) that the Convention 
might apply in the case of an individual who commits a minor offence which is 
harshly punished because the person is a member of a particular social group. 
(1995) 57 FCR 565 (Federal Court of Australia - Full Court), affirming (1995) 
128 ALR 705 (Federal Court of Australia, von Doussa J). 
(1995) 57 FCR 565 at 566. 
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was a common occurrence, and that those who had returned £rom abroad with 
money were particular targets. The Full Court of the Federal Court, like von 
Doussa J at first instance, held that the applicant did not fall within the 
Convention definition. Burchett J (with whom O'Loughlin J and RD Nicholson 
J agreed) said: 

People are persecuted for something perceived about them or attributed to them 
by their persecutors. Not every isolated act of harm to a person is an act of 
persecution. 

When a member of a social group is being persecuted for reasons of membership 
of the group, he is being attacked, not for himself alone or for what he owns or 
has done, but by virtue of his being one of those jointly condemned in the eyes 
of their persecutors, so that it is a fitting use of language to say that it is "for 
reasons of '  his membership of that group. 

In the present case, quite apart from the difficulty of seeing wealthy Punjabis 
living in circumstances which make them vulnerable to extortion as a sufficient 
group, it is the greater difficulty of saying that the attacks feared by the appellant 
would be for reasons of his membership of that group which, it seems to me, he 
cannot overcome. Plainly, extortionists are not implementing a policy; they are 
simply extracting money from a suitable victim. Their forays are disinterestedly 
i n d i v i d ~ a l . ~ ~  

He therefore appeared to leave open the possibility that the applicant would 
have fallen within the Convention definition if there had been evidence of an 
actual policy of persecution of persons falling within the identified group. RD 
Nicholson J expressly added that "it is clear that the possession of wealth is 
capable, in the appropriate circumstances, of constituting those who possess it as 
members of a particular sbcial group", but agreed that there was "no evidentiary 
support that the society to which the appellant belonged recognised the 
characteristic of wealth as alone creating an identifiable group".96 

There was a difference of opinion between the Court at first instance and the 
Full Court of the Federal Court in Minister for Immigration and Ethnic Affairs v 
Respondent on the question whether a person claiming to fear forced 

95 Ibid, at 568-69. Burchett J (with whom O'Loughlin J and RD Nicholson J agreed) 
noted that the Supreme Court of Canada had identified three broad categories of 
"particular social groups" in Attorney-General (Canada) v Ward (1993) 103 DLR 
(4th) 1 at 32-33. However, he said that he "would hesitate to attempt to impose, 
upon the words that have been adopted into Australian immigration law, the 
categories developed in Canada. The general language must be allowed freedom of 
application, so far as it reasonably extends, in order not to shut out inadvertently 
victims of the as yet unforeseeable forms of oppression that future despotism, 
fanaticism, cruelty and intolerance may invent" ((1995) 57 FCR 565 at 567-68). 

96 Ibid, at 570. Von Doussa J at first instance additionally indicated his agreement 
with the view that the concept of persecution in the Convention "extended to 
situations in which the state is not an accomplice in persecution, but is unable to 
protect its citizens": (1995) 128 ALR 705 at 714, referring to Attorney-General 
(Canada) v Ward (n 95 above) and Chan Yee Kin v Minister for Immigration and 
Ethnic Aflairs (1989) 169 CLR 379 at 430 (McHugh J). 

97 (1994) 127 ALR 383 (Federal Court of Australia, Sackville J); (1995) 57 FCR 
309, 130 ALR 48 (Federal Court of Australia- Full Court). 
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sterilisation under the "one child policy" of the Chinese Government could be 
said to fear persecution for reasons of membership of a particular social 
group.98 Sackville J at first instance, dismissing an application by the Minister 
for judicial review of a decision of the Refugee Review Tribunal, answered the 
question affirmatively. He said that he did not consider that the concept of a 
"particular social group" was confined to groups comprising members with an 
associational interest. He added that: 

whether people with characteristics in common constitute a particular social 
group is likely to depend not only on the characteristics but on the extent to 
which the society to which they belong recognises those characteristics as 
creating an identifiable social group. In other words the perceptions and 
responses of government are likely, in some cases, to be crucial in determining 
whether a particular social group exists.99 

In other words, he considered that if it was the policy of the government of a 
State to "revile and harass" people who have a particular characteristic, the 
members of the group of people having that characteristic "are likely to acquire 
an identity within that society sufficient to constitute a particular social 
group". lo0 

After referring to Australian, Canadian and United States authorities on the 
meaning of the expression "particular social group", Sackville J concluded that 
China's population control policy and practice identified as a group "people 
who have one child and wish, notwithstanding the system of rewards and 
penalties, to have another child".lOl He considered that it had been open to the 
Refugee Review Tribunal to find that the policy was enforced by local officials 
in the area of China in which the respondents lived by means of compulsory 
sterilisation and abortion, and that it was similarly open to the Tribunal to 
conclude that the respondents had a well-founded fear of being persecuted for 
reasons of membership of that particular social group.102 He did not consider 
the position to be altered by the fact that the respondent may have had a choice 
not to have any more children, since he did not consider it necessary that the 
characteristics of the social group be "immutable" or "innate".lo3 He added that 
in any event, a person could not "be regarded as having a genuine choice 
whether or not to be a member of a particular social group if the 'choice' is 

98 For consideration of this question by Canadian and United States courts, see 
Cheung v Minister of Employment and Immigration (Canada) (1 993) 102 DLR 
(4th) 214; Chan v Canada (Minister of Employment and Immigration) (1995) 128 
DLR (4th) 213; Yang Cheng Huan v Carroll 852 F Supp 460 (1994); Zhang v 
Slattery 55 F 3d 732 (1995). 

99 (1994) 127 ALR at 390. 
I00 Ibid, at 403. 
101 Ibid, at 405. 
102 Ibid, at 405-06. He acknowledged that there may be room for debate about the 

precise definition of the particular social group, but said that this did not detract 
from the conclusion. He suggested that the group might have been defined as 
comprising "parents with one child, wishing to have another child, who are 
subjected to official incentives or sanctions designed to discourage them from 
acting upon their wishes". 

103 Ibid, at 404, 406. 
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dictated by  the fear that his o r  her fundamental human rights will be 
violated". lo4 

On appeal, the Full Court was unanimous in reversing the decision of  
Sackville J. The Full Court began by emphasising the basic principle that the 
Convention definition of a refugee extends only t o  those persons who fear 
persecution for one o f  the reasons specified in Article 1 .A(2) of the Convention. 
The Court said that this: 

may seem a truism, but it needs to be kept firmly in mind because some of the 
reasoning in the authorities does disclose a tendency to argue that the more 
abhorrent the persecution is, the more likely it is that the targets of the 
persecution are members of a particular social group.105 

Having considered relevant Canadian and United States decisions, the Full 
Court concluded: 

Forcible sterilisation could constitute persecution . . . There was no evidence that 
forced sterilisation formed part of the law or formal government policy in China. 
It was carried out at the instigation of overzealous local officials. As such it 
could still be persecution. . . . 

Nevertheless, even if the respondents were able to show that there was a law 
of general application in China that parents of one child must be sterilised, and 
forcibly if necessary, persons facing that fate would not be members of a 
particular social group. While such a law would be considered by Australians to 
be abhorrent and contrary to internationally accepted standards of human rights, 
the law would be one regulating the conduct of individuals. To apply the 
reasoning of Morato, such a law would be dealing with what people did, not 
with what they are. The only differenct: is that such a law would be one 
operating on individuals to prevent future acts (conception and birth) rather than 
to punish past acts. Such a law would not create or define a particular social 
group constituted by those who are affected by it, any more than would laws 
imposing tax or prescribing punishment for tax evaders.lo6 

An appeal against the decision o f  the Full Court in this case has since been 
heard by the High Court. Judgment was given after the time of writing. The 
further authoritative guidance which the decision provides on the meaning o f  the 
expression "particular social group", and on the general approach established in 
Morato, will therefore be  considered in the next colume o f  this publication. 

104 Ibid, at 406. See also, at 404, 406-07. 
105 (1995) 57 FCR 309 at 319 (the Court). 
106 Ibid, at 325 (the Court). Following the decision of Sackville J in this case, but 

before the decision of the Full Court, two bills were introduced into the Australian 
Parliament to reverse the effect of the decision at first instance (the Migration 
Legislation Amendment Bill (No 3) 1995, introduced in the Senate on 3 1 January 
1995, and the Migration Legislation Amendment Bill (No 4) 1995, introduced in 
the House of Representatives on 7 March 1995). Both bills lapsed, having not 
been passed prior to the 1996 federal election. The second reading speech to the 
former bill stated that "[tlo regard a large proportion of the population of China, or 
any country, as a social group and therefore as potential refugees simply on the 
basis of their government's fertility control policies is inconsistent with the 
intention of the convention" (Senate, Debates, vol 169 (1995), p 36). 
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Other recent decisions have involved an examination of other aspects of the 
convention.lo7 In one case, Randhawa v Minister for Immigration, Local 
Government and Ethnic ~ f S a i r s , l ~ ~  the Full Court of the Federal Court 
recognised and applied the "internal protection principle" or "relocation 
principle".10g Under this principle, persons fearing persecution in their home 
region of their country of nationality will not fall within the Convention 
definition of a refugee if they could reasonably avail themselves of the real 
protection of that country by relocating elsewhere within it. However, the Court 
observed that the principle will not apply if relocation within the country of 
nationality cannot reasonably be expected, because of financial or other 
barriers. l 

7. Treaties - Interpretation and application - Hague Convention 
on the Civil Aspects of International Child Abduction 

Issues relating to the interpretation and application of the 1980 Hague 
Convention on the Civil Aspects of International Child ~bductionl l l have been 
considered in a number of recent decisi0ns.l l2 

107 On the test for determining whether fear of being persecuted is "well-founded", see 
Minister for Immigration, Local Government and Ethnic Affairs v Mok (1995) 55 
FCR 375 (Federal Court of Australia - Full Court); Wu v Minister for 
Immigration and Ethnic Affairs (1 995) 57 FCR 432 (Federal Court of Australia - 
Full Court); Chen v Minister for Immigration and Ethnic Affairs (1995) 58 FCR 
96 (Federal Court of Australia - Full Court); Ji Kil Soon v Minister for 
Immigration and Ethnic Affairs (1994) 37 ALD 609 (Federal Court of Australia, 
Tamberlin J); Guo Wei Rong v Minister for Immigration and Ethnic Affairs (1996) 
135 ALR 421 - but see now the more recent decision of the High Court in 
Minister for Immigration and Ethnic Affairs v Wu (1996) 136 ALR 481. On 
Articles l.C(5) and l.F(b), see Todea v Minister for Immigration and Ethnic 
ASfairs (1994) 20 AAR 470 (Federal Court of Australia, Sackville J). On 
procedural aspects of the determination of refugee status in Australia, see also eg 
Minister for Immigration and Ethnic Affairs v Tang Jia Xin (1994) 69 ALJR 8 
(High Court); Wu v Minister for Immigration and Ethnic Affairs (1994) 48 FCR 
294 (Federal Court of Australia, Wilcox J); Chen v Minister for Immigration and 
Ethnic ASfairs (1994) 48 FCR 591 (Federal Court of Australia - Full Court); 
Khoshabeh v Minister for Immigration, Local Government and Ethnic Affairs 
(1995) 51 FCR 104 (Federal Court of Australia - Full Court); Wu v Minister for 
Immigration and Ethnic Affairs (No 2) (1994) 51 FCR 232 (Federal Court of 
Australia, Wilcox J). 

108 (1994) 52 FCR 437; affirming Randhawa v Minister for Immigration, Local 
Government and Ethnic Affairs (Federal Court of Australia, Davies J, 8 December 
1993, unreported) (see Staker C, "Australian Cases Involving Questions of Public 
International Law" (1994) 15 Aust YBIL 329 at 359). 

109 See also Selvadurai v Minister for Immigration and Ethnic Affairs (1 994) 34 ALD 
347 (Federal Court of Australia, Heerey J); Ram v Minister for Immigration and 
Ethnic Affairs (1995) 57 FCR 565 at 570D; Minister for Immigration and Ethnic 
Affairs v Respondent A (1995) 127 ALR 383 at 406. 

110 See (1994) 52 FCR 437 at esp 4 4 M 3  (Black CJ), 448-53 (Beaumont J), 453 
(Whitlarn J). Reference was made to Canadian, United Kingdom and New Zealand 
authorities, to Hathaway JC, The Law of Refugee Status (1991), pp 133-34, and 
UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status 
(1979), para 91. 

11 1 Aust Treaty Series 1987, No 2. 



308 Australian Year Book of International Law 1996 

In one of these cases, McCall and State Central ~u thor i ty ,~  l3 the Full Court 
of the Family Court rejected a challenge to the validity of the legislation giving 
effect to the Convention in Australian law. Section 11 lB(1) of the Family Law 
Act 1975 (Cth) provides for the making of regulations "necessary to enable the 
performance of the obligations of Australia, or to obtain for Australia any 
advantage or benefit, under the Convention". Pursuant to that section, the 
Family Law (Child Abduction Convention) Regulations were made. l l4  In this 
case it was argued that those Regulations were inconsistent with section 64(l)(a) 
of the Family Law Act, which provided that in proceedings in relation to the 
custody, guardianship or welfare of, or access to, a child, "the court must regard 
the welfare of the child as the paramount con~idera t ion" .~~~ No such 

112 See Marriage of Gazi (1992) 11 1 FLR 425 (Family Court of Australia - Full 
Court) (meaning of "rights of custody"); Police Commissioner of South Australia v 
Temple (1993) 113 FLR 375 (Family Court of Australia, Murray J) (meaning of 
"rights of custody" and "acquiesced"); Marriage of Bassi (1994) 116 FLR 415 
(Family Court of Australia, Johnston JR) (grounds for refusing to order the return 
of a child under Article 13); McCall and State Central Authority; Attorney- 
General of the Commonwealth (Intervener) (1994) 18 Fam LR 307 at 324-25 
(Family Court of Australia - Full Court) (grounds for refusing to order the return 
of a child under Article 20); State Central Authority for Victoria and McCall 
(1994) 18 Fam LR 326 (Family Court of Australia, Treyvaud J) (meaning of 
"habitual residence" and "acquiesced"); Cooper and Casey (1995) 18 Fam LR 433 
(Family Court of Australia - Full Court) (meaning of "habitual residence" and 
grounds for refusing to order the return of a child under Article 13); Regino and 
Regino (1995) FLC 92-587 (Family Court of Australia, Lindenmayer J) 
(determining whether there has been acquiescence in the child's removal to 
Australia); Department of Health and Community Services, State Central 
Authority v Casse (1995) 19 Fam LR 474 (Family Court of Australia, Kay J) 
(meaning of "habitual residence" and "acquiesced"); Emmett v Perry and 
Director-General, Department of Family Services and Aboriginal and Islander 
Affairs (1995) FLC 92-645 (Family Court of Australia, Jordan J) (grounds for 
refusing to order the return of a child under Article 13). On the question whether 
the Court can require or accept undertakings from the parent seeking the return of 
a child in respect of the maintenance of the child or the other parent, when making 
of an order for the return of the child, cf Police Commissioner of South Australia v 
Temple (1993) 113 FLR 375 at 387 (Family Court of Australia, Murray J); Police 
commissioner ofSouth Australia v Temple (1993) 17 Fam LR 144 (Family Court 
of Australia - Full Court); and Marriage of McOwen (n 134 below). 

113 (1994) 18 Fam LR 307. 
114 Although the text of the Convention is set out in a schedule to the Regulations, it 

is not directly given the force of law. Rather, it is the provisions of the Regulations 
themselves which contain the substantive provisions to be applied by the Court, 
although, as the Court observed in this case, "regard can obviously be had to the 
Convention for the purposes of interpreting the Regulations and for ascertaining 
the position where the Regulations are silent", ibid, at 312. The Court expressed 
some criticism of this method of applying the Convention (see ibid, at 3 12). The 
Court observed for instance (ibid, at 322) that Article 16 of the Convention had 
not been directly incorporated into Australian law by the Regulations, although its 
incorporation was considered to be implied pursuant to s 15AB(2)(d) of the Acts 
Interpretation Act 1901 (Cth). 

115 Following amendments to the Act in 1995, s 64 no longer exists, but the 
requirement that "the court must regard the best interests of the child as the 
paramount consideration" when making certain types of orders in respect of 
children is now contained in various other provisions. 
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requirement is expressed by the Convention or Regulations in relation to Hague 
Convention proceedings. 

Section 64(l)(a) of the Family Law Act applied to the exercise by the Family 
Court of its "welfare" jurisdiction in respect of children under Part VII of that 
Act, which encompasses the substance of the traditional parens patriae 
jurisdiction.ll6 In ZP v PS,ll7 the High Court held that in the exercise of this 
jurisdiction, in cases where the welfare of the child so requires, the Family Court 
may make a summary order that the child be returned to a foreign jurisdiction so 
that questions concerning custody and access may be dealt with by the courts of 
that jurisdiction. The High Court established in that case that such orders could 
be made under Part VII, even if the other State is not a party to the Hague 
Convention, but the making of such orders was subject to the requirement in 
section 64(l)(a) that the welfare of the child be treated as the paramount 
consideration.l18 Indeed, Brennan and Dawson JJ observed that the policy of 
the Hague Convention was not a factor which could displace that paramount 
consideration.'19 They also left open the question whether regulation 16 of the 
Family Law (Child Abduction Convention) ~ e g u l a t i o n s l ~ ~  was consistent with 
section 64(1)(a).I2l 

However, in McCall, the Court observed that it had consistently held that the 
principle of the paramountcy of the child's welfare has no part to play in 
applications under the C0nventi0n.l~~ The Court quoted fkom the judgment of 
Nygh J in Director General of the Department of Family and Community 
Services and ~ a v i s , l ~ ~  who said that in Hague Convention applications: 

the question of the welfare of the child as the paramount consideration does not 
apply. For the convention is not directed to that question. It is directed to, in my 
view, two main issues: firstly, to discourage, if not eliminate, the harmful 
practice of unilateral removal or retention internationally; and secondly, to 
ensure that the question of what the welfare of the children requires is 
determined by the jurisdiction in which they were habitually resident at the time 
of removal. 124 

- - - - -  

See eg P v P (1994) 181 CLR 583 at 598 (Mason CJ, Deane, Toohey and Gaudron 
JJ), 614-15 (Brennan J), 627 (Dawson J), 632 (McHugh J). 
(1994) 181 CLR 639. 
Thus the High Court found that the making of such orders was not governed by 
ordinary principles of forum non conveniens. 
(1994) 181 CLR 639 at 666 (although they said it could be a secondary 
consideration where welfare factors are evenly balanced). 
That regulation, which gives effect to Article 13 of the Convention, prescribes the 
limited grounds on which a court can refuse to make an order for the return of an 
abducted child. 
Ibid, at 660. 
Ibid, at 313, referring to earlier authorities, including Marriage of Murray and 
Tam; Director, Family Services ACT (Intervener) (1993) 16 Fam LR 982 (see 
Staker C, "Australian Cases Involving Questions of Public International Law 
1993" (1994) 15 Aust YBIL 329 at 340-43). 
(1990) 14 Fam LR 381 (Family Court of Australia - Full Court). 
Ibid, at 383-84 (Strauss and Rowlands JJ agreeing). 
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The Court observed that this was consistent with the intentions of those drafting 
the  onv vent ion,'^^ and with the approach taken in other Convention 
countries.126 

The Court concluded that Hague Convention proceedings were not 
proceedings with respect to the custody or welfare of a child under Part VII of 
the Act (to which section 64(l)(a) applied), but that section 11 1B of the Act and 
the Regulations stood alone as the source of the Court's jurisdiction in such 
 proceeding^.'^^ It was said that in any event, if there was any inconsistency 
between section 64(l)(a) and section 11 lB, the latter would prevail, since it was 
introduced in 1983 as an amendment to the Act with the clear intention of 
enabling the Convention to be put into effect by ~ u s t r a 1 i a . l ~ ~  

The Court also rejected an argument in this case that the reference to "rights 
of custody" in the Regulations was inconsistent with then section 63E(2) of the 
~ c t , ' ~ ~  dealing with the rights of a person having custody of a child under the 
Act. It was observed that the Convention was not intended to be confined to the 
concept of custody under the law of any one contracting State, and that the 
Convention was in any event not concerned with rights of custody under 
Australian law, but with rights of custody under the law of the country from 
which the child had been removed.130 

The Full Court rejected a further argument that the Hague Convention was 
inconsistent with the United Nations Declaration on the Rights of the Child and 
United Nations Convention on the Rights of the child.131 The Court saw no 
reason to depart from the views expressed on this issue by Nicholson CJ and 
Fogarty J in Marriage ofMurray and T U T H , ~ ~ ~  and did not consider that this 
conclusion was affected by the decision of the Full Court of the Federal Court in 
~ e 0 h . l ~ ~  

-- -- - - - -  

(1994) 18 Farn LR 307 at 314, referring to travaux prCparatoires and Anton AE, 
"The Hague Convention on International Child Abduction" (1981) 30 
International and Comparative Law Quarterly 537. 
Ibid, at 314-15, referring to Pfund PH, "The Hague Convention on International 
Child Abduction, the International Child Abduction Remedies Act, and the Need 
for Availability of Counsel for All Petitioners" (1990) 24 Family Law Quarterly 
35 (describing the position in the United States); Re A (a minor) [I9881 1 Farn LR 
(Eng) 365; C v C [I9891 1 WLR 654; Adams and Wigfield [I9941 NZFLR 132; 
Wove v Wove (1993) 10 FRNZ 174; Thomson v Thomson [I9941 3 SCR 551, 
(1994) 119 DLR (4th) 253. See also the Memorandum prepared by the Permanent 
Bureau of the Hague Conference on Private International Law, Submitted to the 
German Federal Constitutional Court, reproduced in (1996) 35 ILM 535. 
(1994) 18 Farn LR 307 at 315-22. 
Ibid, at 320. 
This section was repealed by a 1995 amendment to the Act. 
(1994) 18 Fam LR 307 at 321-22. 
Ibid, at 323-24. 
(1993) 16 Farn LR 982 (see Staker C, "Australian Cases Involving Questions of 
Public International Law 1993" (1994) 15 Aust YBIL 329 at 340-43). 
Case 9 below. 
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In another case, Marriage of M c ~ w e n , ' ~ ~  Kay J made some observations on 
the practical operation of the Convention. He observed that there is "no 
mechanism within the Convention that enables the Contracting State which is 
ordering the return of the children, to ensure that the State to where the children 
are returned actually provides the mechanism to enable a proper hearing to take 
place",135 and he considered that it would be desirable for the Central Authority 
of the requested State to be empowered to ensure that the requesting State make 
available "adequate resources to ensure that issues relating to the welfare of the 
child were properly in~estigated". '~~ He added: 

Unless contracting States can feel reasonably assured that when children are 
returned under the Hague Convention, their welfare will be protected, there is a 
serious risk that contracting States and courts will become reluctant to order the 
return of children . . . A more liberal view of the exceptions to mandatory return 
as set out in Article 13 may become common. This outcome would seem 
unfortunate given the successful operation of the Convention to date. 137 

Similar concerns were subsequently expressed by the Full Court of the Family 
Court in Cooper and Casey. 138 

8. Treaties - Interpretation and application - International 
Convention on the Elimination of All Forms of Racial 
Discrimination - "Special measures" 

Aboriginal Legal Rights Movement Inc v South Australia (No 2) 

(1995) 64 SASR 558 

Supreme Court of South Australia - Full Court 

The Court in this case held that the Aboriginal Heritage Act 1988 (SA), 
including section 35 of that Act, was a "special measure" to which Article l(4) 
of the International Convention on the Elimination of All Forms of Racial 
~ iscr imina t ion '~~ applied. Consequently, sections 9 and 10 of the Racial 
Discrimination Act 1975 (Cth), which was enacted to give effect to that 
Convention, were held not to apply to that South Australian Act. 

134 (1 993) 17 Fam Law Revue 377 (Family Court of Australia, Kay J). 
135 Ibid, at 383. 
136 Ibid, at 384. 
137 Ibid, at 385. 
138 (1995) 18 Fam LR 433 at 440-41 (Nicholson CJ, with whom Kay J and Graham J 

agreed): "I consider that there is a problem about the present operation of the 
Hague Convention in that it is not the practice of the receiving States to accept 
direct responsibility for the welfare of children after their return following a 
successful Convention application. I think that, arguably, such a legal obligation 
can be found in Art 7 of the Convention". 

139 Aust Treaty Series 1975, No 40. Article l(4) of the Convention relevantly provides 
that 

Special measures taken for the sole purpose of securing adequate 
advancement of certain racial or ethnic groups or individuals as may be 
necessary in order to ensure such groups or individuals equal enjoyment of 
human rights and fundamental freedoms shall not be deemed racial 
discrimination. 
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Section 35(1) of the South Australian Act made it an offence to divulge 
information relating to an Aboriginal site, object or remains, or of Aboriginal 
tradition, in contravention of Aboriginal tradition, unless authorised by the 
Minister pursuant to section 35(2). Doyle CJ (with whom Bollen and Debelle JJ 
agreed on this point) said: 

In my opinion the Act and s 35 are directed towards the preservation of 
Aboriginal heritage and, by that means, the preservation of the distinctive 
Aboriginal culture. In my opinion the preservation of the distinctive culture of 
the indigenous people of a country is a measure which ensures to such 
indigenous people the equal enjoyment or exercise of human rights and 
fundamental freedoms. It does this by preserving the means to protect and 
preserve their culture. 140 

He rejected an argument that section 35(2) of the South Australian Act alone 
could be invalidated by section 10 of the Racial Discrimination Act, saying: 

I consider that s 35 has to be considered as a whole, and that it is not appropriate 
to consider the power conferred by subs (2)  disengaged from subs (1). In my 
opinion, taken as a whole s 35 is a measure which is directed to the protection, 
subject to a qualification, of Aboriginal heritage. The protection is not absolute, 
but qualified, but it remains as a whole a provision which is directed to the better 
enjoyment by the Aboriginal race of their culture. The attempt to invalidate subs 
(2)  by considering it in isolation fails. Taken as a whole s 35 does not impair the 
enjoyment of any right or freedom of Aboriginal people.141 

Doyle CJ also found in this case that authorisations given by the Minister under 
section 35(2) of the South Australian Act were not invalidated by section 9 of 
the Racial Discrimination Act. He said that if s 35 was valid "then the 
performing of the very sort of act which s 35 envisages could hardly be 
invalid". 142 

140 (1995) 64 SASR at 560. 
141 Ibid. He noted (ibid, at 561) that authorisations pursuant to s 35(2) merely 

removed the protection provided by s 35(1), and did not oblige or permit a person 
to divulge any information where this would otherwise be contrary to the general 
law. 

142 Ibid, at 56 1 .  See also Ebber v Human Rights and Equal Opportunity Commission 
(1995) 129 ALR 455 (Federal Court of Australia, Drummond J) on whether failure 
to recognise overseas academic qualifications in Australia can constitute racial 
discrimination contrary to the Racial Discrimination Act 1975 and the Convention 
it implements. 
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9. Treaties - Not given the force of law in Australia by 
legislation - Relevance in domestic administrative law 

Minister for Immigration and Ethnic Affairs v Teoh 

(1995) 183 CLR 273,69  ALJR 423, 128 ALR 353 

High Court of ~ u s t r a l i a ' ~ ~  

In recent years, Australian courts have frequently had regard to treaties which 
have not been given the force of law in Australia by legislation, particularly 
human rights treaties, when deciding questions of domestic law.144 Prior to the 
present case, one issue on which there has been little recent Australian authority 
is the extent to which the provisions of unincorporated human rights treaties 
may be relevant in proceedings for judicial review of administrative a ~ t i 0 n . l ~ ~  

The established principle that unincorporated treaties do not have the force 
of domestic law leads to the conclusion that administrative action is not 
amenable to judicial review by reason alone that it is inconsistent with one of 
Australia's unincorporated treaty obligations. (Conversely, of course, otherwise 
illegal executive action cannot be justified on the grounds that it is consistent 
with or required by a treaty to which Australia is a party.)146 In R v Home 

143 Affirming Teoh v Minister for Immigration and Ethnic Affairs (1994) 49 FCR 409 
(Federal Court of Australia - Full Court), reversing Teoh v Minister for 
Immigration and Ethnic Affairs (Federal Court of Australia, French J, 3 September 
1993, unreported). Commentary on this case by other writers includes Allars M, 
"One Small Step for Legal Doctrine, One Giant Leap Towards Integrity in 
Government: Teoh 's Case and the Internationalisation of Administrative Law" 
(1995) 17 Sydney Law Review 204; Funder A, "The Teoh Case" (1995) 6 Public 
Law Review 264; Twomey A, "Minister for Immigration and Ethnic Affairs 
v Teoh" (1995) 23 Federal Law Review 348; Roberts S, "Minister of State for 
Immigration and Ethnic AfSairs v Ah Hin Teoh: The High Court Decision and the 
Government's Reaction to it" (1995) 2 Australian Journal of Human Rights 135; 
Walker K and Mathew P, (1995) 20 Melbourne University Law Review 236. See 
also Kirby M, "Impact of International Human Rights Norms: A Law Undergoing 
Evaluation" (1995) 25 University of Western Australia Law Review 30; Walker K ,  
"Who's the Boss? The Judiciary, the Executive, the Parliament and the Protection 
of Human Rights" (1995) 25 University of Western Australia Law Review 238; 
Mason A, "The Influence of International and Transnational Law on Australian 
Municipal Law" (1996) 7 Public Law Review 20 at 21-24. 

144 In addition to the authors cited in n 144 above, see generally the discussion in 
(1994) 15 Aust YBIL 329 at 343-57; Fitzgerald BF, "International Human Rights 
and the High Court of Australia" (1994) 1 James Cook University Law Review 78; 
Mathew P, "International Law and the Protection of Human Rights in Australia: 
Recent Trends" (1995) 17 Sydney Law Review 177. For a view critical of the 
recent trend, see Lane PH, "The Changing Role of the High Court" (1996) 70 
Australian Law Journal 246 at 250 ("when the Court pursues international law for 
domestic purposes, the Court sells out local parliamentary sovereignty to a law 
'enacted' outside the community and, at times, interpreted by tribunals outside the 
community. Parochial? Democracy is parochial"). 

145 For earlier discussion of the question, see Crawford J and Edeson WR, 
"International Law and Australian Law" in Ryan KW (ed), International Law in 
Australia, 2nd ed (1984), p 71 at 117-29. 

146 See eg Ridgeway v The Queen (1995) 69 ALJR 484 at 506 (Toohey J). 
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Secre tay;  Ex parte   rind,^^^ the House of Lords rejected an argument that a 
statute conferring an administrative discretion should be construed as requiring 
the discretion to be exercised consistently with international human rights 
norms.148 As Lord Ackner put it in that case, the effect of the argument would 
have resulted "in incorporating the Convention into . . . domestic law by the back 
door".149 Furthermore, while it may be permissible for a decision-maker to have 
regard to Australia's treaty obligations when exercising a dis~retion,l5~ there 
has not been held to be any obligation to do so in the absence of a statutory 
requirement to that effect. 151 

However, previous authorities in Australia do not deny that treaty 
obligations can ever be relevant in administrative law proceedings. It would for 
instance be consistent with recognised principles for international human rights 
standards to be considered in resolving a particular ambiguity in a statute 
conferring an administrative d i~cre t i0n . I~~ Also, where administrative action is 
challenged on grounds of W e d n e s b u y  ~nreasonableness,~~~ or on grounds of 
lack of "pr~portionality",~~~ existing authorities would not exclude the 
possibility of international human rights treaties in appropriate cases providing a 
reference point for determining applicable standards of' reasonableness or 
proportionality. 55 

[I9911 1 AC 696. 
The argument relied on the principle that ambiguous or uncertain statutory 
language should be construed in a manner consistent with international law (see 
nn 166-172 and 229-234 below and accompanying text). The effect of the 
argument would have been to permit administrative decisions to be challenged as 
beyond the power conferred by the enabling legislation, on the ground that they 
are inconsistent with international human rights norms. 
[I9911 1 AC at 761 H-762A. 
Kioa v West (1985) 159 CLR 550 at 630 (Brennan J); Gunaleela v Minister for 
Immigration and Ethnic Affairs (1987) 15 FCR 543 at 560 (the Court). 
See Kioa v West (1985) 159 CLR 550 at 570-71 (Gibbs CJ), 604 (Wilson J), 630 
(Brennan J); Kioa v Minister for Immigration and Ethnic Affairs (1984) 4 FCR 40 
at 52-53 (Northrop and Wilcox JJ); Gunaleela v Minister for Immigration and 
Ethnic Affairs (1987) 15 FCR 543 at 559 (the Court). See also (1993) 14 Aust 
YBIL 321 at 328 and (1994) 15 Aust YBIL 329 at 346-47, and the references 
thereat. But cf Tavita v Minister of Immigration [I9941 2 NZLR 257 at 266; Yin v 
Director of Immigration [I9951 2 LRC 1 at 6-7 (Hong Kong Court of Appeal). 
See eg Irving v Minister for Immigration, Local Government and Ethnic Affnirs 
(1993) 115 ALR 125 (Federal Court of Australia, French J), discussed in Staker C, 
"Australian Cases Involving Questions of Public International Law" (1995) 15 
Aust YBIL 329 at 347-48. 
Associated Provincial Picture Houses, Ltd v Wednesbury Corporation [I9481 1 
KB 223. 
For example, South Australia v Tanner (1 989) 166 CLR 16 1. 
Cf Minister of State for Resources v Dover Fisheries Pty Ltd (1993) 43 FCR 565 
at 582 (Gummow J); Chen v Minister for Immigration and Ethnic Affairs (no 2) 
(1994) 51 FCR 322 at 325-26 (Davies J). In England, this possibility is supported 
by R v Secretary of State for the Home Department; Ex parte McQuillan [ I  9951 4 
All ER 400 at 422h-423a (Sedley J); but cf R v Ministry of Defence; Ex parte 
Smith [I9961 2 WLR 205 at 322G-3246,327C-328A (Simon Brown LJ), 332C- 
D (Curtis J), 339H-340E (Sir Thomas Bingham MR), 345 (Henry LJ), 346 
(Thorpe LJ). 
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The Teoh case involved a different argument, based on the administrative 
law principle of "legitimate e ~ p e c t a t i o n " . ~ ~ ~  The respondent, Mr Teoh, was a 
Malaysian citizen living in Australia, who had applied for resident status in 
Australia. He had married an Australian citizen, and his spouse and he were 
responsible for the care of seven children, three of whom were children of the 
marriage, and all of whom were Australian citizens. Before his application for 
resident status was decided, he was convicted of offences relating to the 
importation and possession of heroin. The application for resident status was 
subsequently refused by the Minister's delegate, on the ground that he failed to 
meet the good character requirement, and a deportation order was made against 
him. There was material before the Minister's delegate that Mrs Teoh's capacity 
to care for the children was impaired, that Mr Teoh contributed significantly to 
the children's upbringing, and that the children faced "a very bleak and difficult 
future" if he was deported. An application for judicial review was dismissed by 
French J. The Full Court of the Federal Court unanimously allowed an appeal by 
Mr Teoh, and referred the application for resident status back to the Minister for 
reconsideration according to law, pending which the decision to deport Mr Teoh 
was stayed. A further appeal by the Minister to the High Court was dismissed by 
majority. 57 

A principal issue before the Full Court and the High Court concerned the 
effect of the United Nations Convention on the Rights of the Child ("the 
C R C " ) . ' ~ ~  Article 3(1) of that Convention provides that: 

In all actions concerning children, whether undertaken by public or private 
social welfare institutions, courts of law, administrative authorities or legislative 
bodies, the best interests of the child shall be a primary consideration. 

That Convention has been declared under section 47(1) of the Human Rights 
and Equal Opportunity Commission Act 1986 (Cth) ("the HREOC Act") to be 
an international instrument for the purposes of that However, the 
HREOC Act does not give those international instruments the force of domestic 
law, or confer on individuals enforceable legal rights, and the CRC thus remains 
an unincorporated treaty.160 

In the Full Court of the Federal Court, both Lee J and Carr J found that 
ratification of the CRC by Australia was a statement to the national and the 
international community that the executive government of Australia accepted the 
principles of the Convention, and that this created a legitimate expectation for 
the purposes of administrative law principles.161 Lee J considered that "real and 

156 For a recent description of the doctrine of legitimate expectation in administrative 
law, see Franklin N, "Judicial Review of Administrative Action: Procedural 
Fairness", The Laws ofAustralia, Subtitle 2.5, pp 19-27, paras [8]-[l I]. 

157 Mason CJ, Deane, Toohey and Gaudron JJ were in the majority. McHugh J 
dissented. 

158 New York, 20 November 1989; Aust Treaty Series 1991, No 4; (1989) 28 ILM 
1448 and (1990) 29 ILM 1340. 

159 Commonwealth of Australia Gazette, GN 1, 13 January 1993, pp 85-107. 
160 See (1994) 49 FCR 409 at 433F-G (Carr J); (1995) 183 CLR 273 at 287 (Mason 

CJ and Deane J) and 3 17-18 (McHugh J). But cf (1995) 183 CLR 273 at 3 0 0 4 1  
(Toohey J). 

161 (1994) 49 FCR 409 at esp 420C (Lee J), 438D-E (Carr J). There was some 
difference in the way they identified the nature of the legitimate expectation. Lee J 
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effective consideration of the interests of the children" as expected by the 
Convention required the Minister's delegate to ensure that information relevant 
to the interests of the children was produced, and that in circumstances where 
the mother's parental abilities were impaired and the children were so young, 
the delegate was required to initiate appropriate inquiries and obtain appropriate 
reports as to the child's future ~ e 1 f a r e . l ~ ~  Carr J agreed.163 Black CJ reached 
the same result without placing any particular reliance on the  onv vent ion,]^^ but 
noted that the CRC did "form part of the general background against which 
decisions affecting children are made", and said that the standards of the CRC 
"emphasise that special care should be taken when decisions are taken that may 
profoundly affect the lives of young 

In the High Court, Mason CJ and Deane J, and McHugh J, affirmed the 
general principles that unincorporated human rights treaties cannot operate as a 
direct source of individual rights and obligations, but that they may be of 
relevance in interpreting ambiguous legislation, and may play a part in the 
development by the courts of the principles of the common law.166 In particular, 
Mason CJ and Deane J noted the authority for the proposition that where 
legislation is "ambiguous", the courts should favour a construction which 
accords with Australia's obligations under a treaty, at least where the legislation 
is enacted after, or in contemplation of, ratification of the relevant treaty.167 
They then referred to the principle that "a statute is to be interpreted and 
applied, as far as its language permits, so that it is in conformity and not in 
conflict with the established rules of international law",168 and said that: 

The form in which this [latter] principle has been expressed might be thought to 
lend support to the view that the [former] proposition . . . should be stated so as 
to require the courts to favour a construction, as far as the language of the 

said that "parents and children" whose interests could be affected "by actions of 
the Commonwealth" had a legitimate expectation that such actions would be 
conducted in a manner which adhered to the relevant principles of the Convention. 
Carr J said that "the children" had a legitimate expectation "that their father's 
application should be treated by the Minister in a manner consistent with the 
Convention". 

162 Ibid, at 422-23. 
163 Zbid, at 438-40, although Carr J reached this conclusion "with considerable 

hesitation" in relation to the facts of this case. Carr J also made certain 
observations on the interpretation of Article 9 of the Convention, which he 
considered to be inapplicable in this case (ibid, at 432-33). In the High Court, 
Mason CJ and Deane J also thought that Article 9 of the CRC "does not seem to 
address decisions to deport or, for that matter, decisions to refuse permanent entry" 
((1995) 183 CLR 273 at 288-89). 

164 He concluded, as a matter of administrative law, that the decision-maker had failed 
to give proper consideration to a relevant consideration, namely the possible 
break-up of the family unit, by failing to make further inquiries about the likely 
effect of the decision on the welfare of the children. 

165 (1994) 49 FCR 409 at 414F-G. 
166 (1995) 183 CLR 273 at 286-88 (Mason CJ and Deane J), 3 15 (McHugh J). 
167 Ibid, at 287, referring to Chu Kheng Lim v Minister for Immigration, Local 

Government and Ethnic Affairs (1992) 176 CLR 1 at 38 (Brennan, Deane and 
Dawson JJ). 

168 Ibid, at 287, referring to Polites v Commonwealth (1945) 70 CLR 60 at 68-69, 77, 
80-8 1 .  
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legislation permits, that is in conformity and not in conflict with Australia's 
international obligations. That indeed is how we would regard the [former] 
proposition ... In this context, there are strong reasons for rejecting a narrow 
conception of ambiguity. If the language of the legislation is susceptible of a 
construction which is consistent with the terms of the international instrument 
and the obligations which it imposes on Australia, then that construction should 
prevail. So expressed, the principle is no more than a canon of construction and 
does not import the terms of the treaty or convention into our municipal law as a 
source of individual rights and 0b1igations.l~~ 

This statement is of  some significance, in that it indicates the existence o f  a 
common law rule o f  statutory construction that allows for a broader use o f  
unincorporated treaties than section 1 5AB o f  the Acts Interpretation Act 190 1 
(Cth), and would appear to make that provision redundant in so  far as  it applies 
to  treaties.170 The common law rule o f  construction recognised by Mason CJ 
and Deane J would not require any ambiguity in the legislation when viewed in 
isolation before resorting to treaty provisions, nor apparently would it limit 
consideration t o  treaties dealing with the same subject-matter as the 
1 e g i ~ l a t i o n . l ~ ~  Rather, under this approach, all legislation is presumed to be  
intended to be consistent with all of Australia's treaty obligations at the time o f  
enactment. This rule thus seems to draw no distinction between customary 
international law and Australia's treaty obligations for the purposes o f  statutory 
interpretation, a conclusion which was expressly reached by  McHugh J . ~ ~ ~  

On the other hand, Mason C J  and Deane J appeared to take a more cautious 
approach when considering the possible use o f  unincorporated treaties in  the 
development o f  the common law. They said: 

The provisions of an international convention to which Australia is a party, 
especially one which declares universal fundamental rights, may be used by the 
courts as a legitimate guide in developing the common law. But the courts 
should act in this fashion with due circumspection when the Parliament itself has 
not seen fit to incorporate the provisions of a convention into our domestic law. 
Judicial development of the common law must not be seen as a backdoor means 
of importing an unincorporated convention into Australian law. A cautious 
approach to the development of the common law by reference to international 
conventions would be consistent with the approach which the courts have 
hitherto adopted to the development of the common law by reference to statutory 
policy and statutory materials. Much will depend upon the nature of the relevant 
provision, the extent to which it has been accepted by the international 
community, the purpose which it is intended to serve and its relationship to the 
existing principles of our domestic law. 73 

169 (1995) 183 CLR 273 at 287-88. 
170 See the discussion in Greig DW, "Oppenheim Revisited: An Australian 

Perspective" (1993) 14 Aust YBIL 227 at 236-28; Report, "International Law 
Association Committee on International Law in National Courts: Report of the 
Australian Branch" (1994) 15 Aust YBIL 23 1 at 238--40. 

171 Cf Garland v British Rail [I9831 2 AC 751 at 771; Attorney-General v Associated 
Newspapers Ltd [I9941 2 AC 238 at 262A. Cf also Rocklea Spinning Mills Pty Ltd 
v Anti-Dumping Authority (1995) 56 FCR 406 at 417, quoted in n 234 below. 

172 (1995) 183 CLR 273 at 315. 
173 Ibid, at 288. 
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Notwithstanding this expression of caution, Mason CJ and Deane J had no 
hesitation in concluding that the ratification of the CRC could create a legitimate 
expectation for the purposes of domestic administrative l a ~ . 1 7 ~  They said the 
fact that the provisions of the convention did not form part of domestic law was 
not a compelling reason why this could not be the case, since legitimate 
expectations are not equated to rules or principles of law. They then said: 

Moreover, ratification by Australia of an international convention is not to be 
dismissed as a merely platitudinous or ineffectual act, particularly when the 
instrument evidences internationally accepted standards to be applied by courts 
and administrative authorities in dealing with basic human rights affecting the 
family and children. Rather, ratification of a convention is a positive statement 
by the executive government of this country to the world and to the Australian 
people that the executive government and its agencies will act in accordance 
with the Convention. That positive statement is an adequate foundation for a 
legitimate expectation, absent statutory or executive indications to the contrary, 
that administrative decision-makers will act in conformity with the Convention 
and treat the best interests of the children as "a primary consideration". It is not 
necessary that a person seeking to set up such a legitimate expectation should be 
aware of the Convention or should personally entertain the expectation; it is 
enough that the expectation is reasonable in the sense that there are adequate 
materials to support it.175 

However, they added that in accordance with domestic administrative law 
principles: 

The existence of a legitimate expectation that a decision-maker will act in a 
particular way does not necessarily compel him or her to act in that way. That is 
the difference between a legitimate expectation and a binding rule of law. To 
regard a legitimate expectation as requiring the decision-maker to act in a 
particular way is tantamount to treating it as a rule of law. It incorporates the 
provisions of the unincorporated convention into our municipal law by the back 
door. 

But, if a decision-maker proposes to make a decision inconsistent with a 
legitimate expectation, procedural fairness requires that the persons affected 
should be given notice and an adequate opportunity of presenting a case against 
the taking of such a course. So, here, if the delegate proposed to give a decision 
which did not accord with the principle that the best interests of the children 
were to be a primary consideration, procedural fairness called for the delegate to 
take the steps just indicated. 176 

In the present case, they found that the decision to refuse resident status and 
to deport the appellant were "actions concerning children" within the meaning 
of Article 3(1) of the and that the Minister's delegate had failed 
to treat the best interests of the child as a primary consideration as required by 

174 Ibid, at 291. They indicated that the claim of legitimate expectation could be made 
by affected children directly, or by "a parent of guardian ... on behalf of a child", 
ibid, at291. C f n  161 above. 

175 Ibid, at 291. 
176 Ibid, at 291-92. 
177 Ibid, at 289. They said that "A broad reading and application of the provisions in 

Art 3, one which gives the word 'concerning' a wide-ranging application, is more 
likely to achieve the objects of the Convention", ibid, at 289. 
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the  onv vent ion.'^^ They thus concluded that there had been a want of 
procedural fairness. However, they did not agree with Lee J and Carr J in the 
Court below that procedural fairness required the decision-maker to initiate 
inquiries and obtain appropriate r e ~ 0 r t s . l ~ ~  

Toohey J agreed that ratification of the Convention could give rise to a 
legitimate expectation, even if the person affected was unaware of the 
ratification of the Convention, provided that the expectation might reasonably 
be engendered by that ratification.lgO He said: 

The appellant complained that the proliferation of conventions which Australia 
had ratified would impose an impossible task on decision-makers if they were to 
be the basis for legitimate expectations. But particular conventions will generally 
have an impact on particular decision-makers and often no great practical 
difficulties will arise in giving effect to the principles which they acknowledge. 
In any event it is not that decision-makers must give effect to the precept that 
"the best interests of the child shall be a primary consideration". There may be 
other interests carrying equal weight. Rather, a decision-maker who does not 
intend to treat the best interests of a child as a primary consideration must give 
the person affected by the decision an opportunity to argue that the decision- 
maker should do so. l 8  

Toohey J also agreed that the refusal of resident status to the parent of a 
dependent child living in Australia was an action "concerning children" within 
the meaning of Article 3(1) of the C R C , ~ ~ ~  and that the decision-maker had not 
treated the best interests of the child as a primary consideration.lg3 Like Mason 
CJ and Deane J, he did not consider the decision-maker to be under any 
obligation to initiate inquiries and obtain reports, but observed that if this had 
been done, the decision-maker "might have been in a better position to meet the 
legitimate expectation to which the Convention gave rise".Ig4 

Gaudron J concurred in the result, and agreed with Mason CJ and Deane J 
"as to the status of the Convention in Australian law".185 However, in her 
separate judgment she gave less emphasis to the Convention, and said that what 
was of significance was "the status of the children as Australian citizens".186 It 
was in her view arguable "that citizenship carries with it a common law right on 
the part of children and their parents to have a child's best interests taken into 

They noted (ibid, at 289) that Article 3(1) required the best interests of the child to 
be treated as "a" primary consideration, and not necessarily as the primary 
consideration, so that other considerations in the circumstances of a particular case 
may require equal weight. In the present case, the decision-maker had found that 
the compassionate claims were not compelling enough for the waiver of the 
general policy requirement for grants of resident status that applicants be of good 
character. Mason CJ and Deane J found, in effect, that the general policy had been 
treated as the primary consideration (ibid, at 292-93). 
Ibid, at 289-90. 
Ibid, at 301. 
Ibid, at 301-02. 
Ibid, at 302. 
Ibid, at 302-03. 
Ibid, at 303. 
Ibid, at 304. 
Ibid. 
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account, at least as a primary consideration, in all discretionary decisions by 
governments and government agencies which directly affect that child's 
individual welfare, particularly decisions which affect children as dramatically 
and as fundamentally as those involved in this case".187 She said that the CRC 
"would tend to c o n f m  the significance of the right within our society" but 
added that this "may not be so in the case of a treaty or convention that is not in 
harmony with community values and e~pec t a t i ons" .~~~  

McHugh J dissented. He considered that the doctrine of legitimate 
expectation did not apply in cases where a person has no knowledge of the 
undertaking given by the Executive, and hence, no actual e~pec ta t i0n . l~~ In his 
view, a treaty could not be the source of a legitimate expectation in any event. 
He considered that the contrary conclusion would result in Executive ratification 
of a treaty effectively amending domestic law, and that it would not be 
reasonable to expect decision-makers to ensure that their decisions complied 
with every relevant treaty to which Australia is a party.lgO In particular, he 
thought that there could be no reasonable expectation that such treaties would be 
complied with by State governments (who may have opposed its ratification), or 
by federal officials or tribunals which are independent of the ~ommonwea1th.l~~ 
He added that often treaty provisions are regarded as "goals to be implemented 
over a period of time",192 so that even in the case of Commonwealth officers, 
there could be no reasonable expectation of immediate application, unless a 
Minister or his or her officials indicated that this would be so. He did not 
consider that the declaration of the CRC as an international instrument for the 
purposes of the HREOC Act altered the position.193 He noted that under that 
Act, the Human Rights and Equal Opportunity Commission has the functions of 
examining enactments and proposed enactments for consistency with human 
rights, of inquiring into acts and practices which may be contrary to human 
rights, and of reporting to the Minister on action necessary to comply with 
relevant international conventions. He said that "[tlhe HREOC Act recognises 
that there may exist acts and practices that are inconsistent with or contrary to 
Australia's human rights obligations", and that "[tlhe mechanisms for remedying 
those inconsistencies are those provided in the ~ c t " . ~ ~ ~  Furthermore, he found 
that the decisions in this case were not actions "concerning children" for the 
purposes of Article 3(1) of the C R C , ' ~ ~  but if they were, he considered that the 

Ibid. Mason CJ and Deane J (ibid, at 292) also contemplated, without deciding, 
that there may be a common law counterpart to Article 3(1) of the CRC. 
Ibid, at 305. Gaudron J thus agreed with Mason CJ and Deane J that procedural 
fairness required either that the best interests of the child be treated as a primary 
consideration, or that the appellant be informed of the intention not to do so and be 
given an opportunity to argue against such a course. She also agreed that the 
decision-maker was not required to initiate inquiries and obtain reports. 
Ibid, at 3 10-14. 
Ibid, at 3 16. 
Ibid, at 316-17. 
Ibid, at 3 17. 
See nn 159-160 above and accompanying text. 
Ibid, at 317-18. 
Ibid, at 3 19. 
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best interests of the children had been "a primary consideration" within the 
meaning of that provision.196 

The precise effect of the High Court's decision in practice is not entirely 
clear. It is for instance uncertain from the judgments whether the legitimate 
expectation to which the ratification of a treaty may give rise is confined to the 
f h r e  conduct of the Commonwealth Government, or whether it extends also to 
Commonwealth statutory authorities, State governments, and even local 
govern~nents . '~~ It is also unclear whether every treaty, or even every human 
rights treaty, to which Australia is a party will generate such a legitimate 
expectation. Article 3(1) of the Rights of the Child Convention expressly 
stipulates that the best interests of the child shall be a primary consideration in 
"all actions concerning children . . . undertaken by . . . administrative authorities". 
The judgments do not indicate whether even in the absence of such a specific 
provision there would be an identical legitimate expectation that individual 
administrative decision-makers will ensure that decisions comply with 
unincorporated international human rights obligations. A further question is 
whether a legitimate expectation of the kind arising in this case will be satisfied 
where a decision-maker specifically acts in accordance with what the decision- 
maker considers to be the correct interpretation of the treaty, or whether a 
person affected by the decision could ask a court to find that the decision-maker 
had failed to give effect to the expectation by incorrectly interpreting and 
applying the treaty. 

Mason CJ and Deane J and Toohey J did observe that a legitimate 
expectation arising from the ratification of a treaty by Australia could be 
displaced by inconsistent statutory or executive i n d i ~ a t i 0 n s . l ~ ~  Relying on these 
observations, on 10 May 1995, the then Minister for Foreign Affairs and then 
Commonwealth Attorney-General issued a joint statement, in which they said, 
on behalf of the Government, "that entering into an international treaty is not 
reason for raising any expectation that government decision-makers will act in 
accordance with the treaty if the relevant provisions of that treaty have not been 
enacted into domestic Australian lawW.199 The statement said that "the High 
Court decision gives little if any guidance on how decision-makers are to 
determine which of those treaty provisions will be relevant and to what 
decisions the provisions might be relevant", and indicated that the statement was 
intended to end the uncertainty that had thereby been introduced into 
government activity. 

The joint statement also foreshadowed legislation on the matter, which was 
subsequently introduced into the Australian Parliament on 28 June 1995 in the 
form of the Administrative Decisions (Effect of International Instruments) Bill 

196 lbid, at 3 19-20. 
197 Cf the dissenting judgment of McHugh J, text to n 191 above. 
198 (1995) 183 CLR at 291 (Mason CJ and Deane J) ("absent statutory or executive 

indications to the contrary"), 302 (Toohey J) ("there can be no legitimate 
expectation if the actions of the legislature or executive are inconsistent with such 
an expectation"). 

199 The joint statement is reproduced at pp 552-553below. 
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1 9 9 5 . ~ ~ ~  In the second reading speech in the House of Representatives, the then 
Minister for Justice said: 

The bill is very narrowly focused. It will restore the situation which existed 
before the Teoh case . . . 

[Tlhe bill will not affect other uses of international law in Australia. For 
instance, the bill will not affect the use of international law by the courts in the 
interpretation of ambiguous statutory provisions; nor will it affect their use of 
international law as a legitimate and important influence on the development of 
the common law.201 

The Bill was the subject of a report by the Senate Legal and Constitutional 
Legislation in which a range of views were canvassed.203 
However, the Bill was not passed prior to the change of government following 
the 1996 federal election. At the time of writing, reliance continues to be placed 
on the 10 May 1995 joint statement while the present federal government 
considers its position on any further response to the decision in the Teoh case. 

Statements in terms similar to the joint statement made by the two 
Commonwealth Ministers were subsequently made also by the Attorney-General 
of  South Australia204 and the Attorney-General of Western ~ u s t r a l i a . ~ ~ ~  These 
statements also foreshadowed the possibility of State legislation dealing with the 
issue. The Parliament of South Australia has now enacted the Administrative 
Decisions (Effect of International Instruments) Act 1995 ( s A ) . ~ ~ ~  

These responses intended to negate the effect of the Teoh decision have been 
c o n t r o ~ e r s i a l . ~ ~ ~  However, the precise legal ramifications of both the decision 
and the responses to it may remain to be determined, since to date there have 

See also XI Treaties p 554 below. 
A longer extract from the second reading speech is reproduced at p 554 below. 
Parliament of the Commonwealth of Australia, Administrative Decisions (Effect of 
International Instruments) Bill 1995, Report of the Senate Legal and 
Constitutional Legislation Committee (1995). 
The Committee recommended by majority that the Bill be enacted as introduced, 
and expressed the view that the Bill "maintains the requisite balance between the 
power to enter into treaties, the power of the Parliament to legislatively implement 
them, and their use as an interpretive tool by the judiciary" ibid, at 33. A 
dissenting report by Senators Charnarette and Margetts (Greens (WA)) said that 
"This bill has been universally criticised by human rights advocates . . . We believe 
that the High Court decision in Teoh is an appropriate one . . . We believe that the 
enactment of this bill will have adverse effects on our compliance with 
international obligations, it will harm our international standing . ..". A dissenting 
report by Senator Spindler (Australian Democrats) said that legislating to reverse 
the High Court decision "will condemn Australia to presenting a two-faced image 
to the world by allowing the government wax lyrical about its human rights treaty 
commitments, but quashing any suggestion that the same human rights will be 
protected at home". 
On 8 June 1995. See p 554 below. 
Western Australia, Hansard, Legislative Assembly, 24 August 1995, p 7209. See 
p 554 below. 
See p 554 below. 
See further the discussion in the literature cited in n 143 above, and the Senate 
Committee report cited in n 202 above. 
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been few decisions in which they have received subsequent judicial 
con~ideration.~~g 

10. Unincorporated treaties - Influence on domestic law - 
General principles 

In addition to ~ e o h , ~ O ~  other recent cases have provided further examples of the 
use by Australian courts of unincorporated treaties in deciding questions of 
domestic law. 

Some consideration was given to the use of unincorporated human rights 
treaties when developing the principles of common law in Ballina Shire Council 
v ~ i n ~ l a n d ? ~ ~  a case presenting issues virtually identical to those in the well- 
known English decision Derbyshire County Council v Times Newspapers 
~ t d . ~ l l  The question was whether a local government council could sue for 
defamation, or for injurious falsehood, in respect of the same allegedly 
defamatory statement. In the Derbyshire County Council case, both the Court of 
Appeal and the House of Lords had held that a local government body could not 
sue for defamation. The Court of Appeal concluded that the common law on the 
point was uncertain, and had resolved that uncertainty by reference to the 
principle of freedom of expression recognised in Article 10 of the European 
Convention on Human Rights. In the House of Lords, the same conclusion was 
reached, but without reliance on the European Convention. However, at the end 
of his speech Lord Keith added that it was "satisfactory" to be able to conclude 
that this result was consistent with the United Kingdom's Convention 
obligations.212 

In the Ballina Shire Council case, Gleeson CJ and Kirby P agreed with the 
reasoning of the House of Lords on this point. Gleeson CJ said that in the 
absence of binding Australian authority, the decision of the House of Lords was 
"strongly persuasive", and added that "[tlhis is the more so where the House of 
Lords found that the common law of England was in conformity with 

208 In Deputy Commissioner of Taxation v De Vonk (1995) 133 ALR 303 at 306, 321 
(Federal Court of Australia - Full Court), the Court held, in rejecting an 
argument based on Teoh, that the privilege against self-incrimination under Article 
14(3)(g) of the ICCPR did not extend to a right to refuse to answer questions 
posed in an administrative inquiry. In Fang v Minister for Immigration and Ethnic 
Affairs (1996) 135 ALR 583 (Federal Court of Australia - Full Court), Can J (at 
603-041, applied the decision in Teoh and found it unnecessary to consider the 
effect of the 10 May 1995 joint statement which was made after the events in this 
case took place. In Department of Immigration and Ethnic Affairs v Yad Ram 
(Federal Court of Australia, Hill J, 20 June 1996, unreported), Hill J said with 
reference to the 10 May 1995 joint statement that "[wlhen, in Teoh, Mason CJ and 
Deane J refer to 'executive indications to the contrary', it may well be that their 
Honours intended to refer to statements made at the time the treaty was entered 
into, rather than to statements made years after the treaty came into force". 

209 Case 9 above. 
210 (1994) 33 NSWLR 680 (New South Wales Court of Appeal). 
211 [I9921 QB 770 (Court of Appeal), [I9931 AC 534 (House of Lords). 
212 [I9931 AC 534 at 55IF-G. The other members of the House of Lords agreed. See 

the discussion in Staker, (1993) 64 British Yearbook of International Law 445, 
45563.  
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international norms".213 Kirby P emphasised that decisions of the House of 
Lords were merely non-binding persuasive authority,214 but concluded that the 
reasoning of the House of Lords in that case was "compelling".215 He observed 
that where there is ambiguity or uncertainty in the common law, it is 
"permissible for this Court to seek to resolve the ambiguity or uncertainty with 
the assistance of the applicable international law of human rights",216 but added 
that in this case, "[iln the end, the established principles of human rights law are 
no more needed in this jurisdiction than they were in England or South Africa to 
decide what the common law is".217 

In the Derbyshire County Council case, the House of Lords did not exclude 
the possibility that, while it could not sue for defamation, a local government 
body might nonetheless in appropriate cases bring an action for malicious 
falsehood in respect of the same statement.218 In the present case, Gleeson CJ 
agreed that a local government body should be able to sue for injurious 
falsehood in cases where false or malicious statements cause it provable 
economic loss. He said that: 

It is one thing to say that freedom of political debate in a democracy is 
incompatible with allowing elected government bodies to invoke the law of 
defamation to vindicate their governmental reputation. It is another thing to say 
that such bodies can, with impunity, be made the targets of false and malicious 
statements aimed at causing, and causing, financial harm.219 

Kirby P did not expressly exclude the possibility of a local government body 
ever suing for injurious falsehood. However, he considered that in the 
circumstances of this particular case, even if the Council had such a right at 
common law (which he would have denied), it was struck down by the implied 
constitutional freedom of communication with respect to political matters.220 

In contrast, Mahoney JA thought it consistent with existing law in New 
South Wales for a corporate body to be able to sue for defamation, and he 
considered that any change in the law should be made by the Parliament and not 

(1994) 33 NSWLR 680 at 688D-E. Gleeson CJ noted that Article 10 of the 
European Convention on Human Rights is in similar terms to Article 19 of the 
International Covenant on Civil and Political Rights, to which Australia is a party. 
Ibid, at 699F-700A. 
Ibid, at 709E. He said (ibid, at 705-08) that he was assisted in reaching this 
conclusion by the decision of the Appellate Division of the South African Supreme 
Court in Die Spoorbond v South African Railways 1946 AD 999. Kirby P also 
referred to the subsequent decision of that Court in Argus Printing and Publishing 
Co Ltd v Inkatha Freedom Party 1992 (3) SA 579, in which it was held that 
although the Crown and the State could not bring an action for defamation, a 
political body could. 
(1994) 33 NSWLR 680 at 709F. 
Ibid, at 710A. 
See [1993] AC 534 at 551J3-E. 
(1 994) 33 NSWLR 680 at 694C-D. 
Ibid, at 712A-B. The existence of this implied constitutional freedom of political 
communication was established in Nationwide News Pty Ltd v Wills (1992) 177 
CLR I and Australian Capital Television Pty Ltd v Commonwealth (1992) 177 
CLR 106. See Staker C, "Australian Cases Involving Questions of Public 
International Law" (1 993) 14 Aust YBZL 32 1 at 347-5 1 .  
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the courts. He therefore considered that a local government body could bring 
actions for both defamation and injurious falsehood. He noted the freedom of 
expression recognised in relevant international human rights instruments, but 
observed that this was "a value to be measured and weighed against other ends 
which the citizens of a society desired to achieve".221 

Other authorities indicate that where principles of common law are already 
settled, these will not be modified by an unimplemented treaty. Thus, in 
Cameron v  anta as,^^^ it was held that the common law liability in negligence of 
an airline to a passenger was not modified by Australia's adherence to the 1963 
Tokyo Convention on Offences and Certain other Acts Committed on Board 
Aircraft. Beaumont J said: 

In my opinion, the provisions of the Treaty cannot, in any relevant sense, in the 
private, as distinct from a public law context (see Minister for Immigration and 
Ethnic Affairs v Teoh (1995) 69 ALJR 423 at 430) detract from the common law 
"neighbourhood" principle which underpins the existence of a duty of care in an 
occupier's situation such as the present. 

The circumstance that States, including Australia, have joined in a treaty 
with a provision in the terms of Art 6(1) cannot, in my view, excuse the 
respondent from any of its common law responsibilities in the present area. Even 
if the Treaty could have had a relevant municipal operation, it is plain that it was 
intended to confer additional powers, rather than to absolve a carrier from 
common law liability.223 

Similarly, in R v ~andforrd22~~ the New South Wales Court of Appeal, while 
acknowledging that unincorporated human rights treaties may be relevant to 
statutory interpretation or the development of common law,225 rejected an 
argument that Article 14(3)(d) of the International Covenant on Civil and 
Political Rights ("ICCPR) gives an accused a right to an adjournment of a trial 

221 (1994) 33 NSWLR at 720B. See also Reid v Republic of Nauru (Supreme Court of 
Victoria, Nathan J, 21 February 1994, unreported), in which Nathan J, in holding 
that a non-union clause in a contract of employment was void under common law, 
referred (ibid, at 102-04) to the United Nations Charter, the International 
Covenant on Economic, Social and Cultural Rights, the.Universa1 Declaration of 
Human Rights, the International Covenant on Civil and Political Rights, and ILO 
Convention No 87 concerning the Freedom of Association and Protection of the 
Right to Organise. In this case, the defendants were a sovereign State and an 
airline owned by that State. Nathan J considered that where a party to a contract is 
a sovereign State a court should be ready to infer that the appropriate law is that of 
that sovereign, but said that this was not a conclusive factor. He found that in the 
circumstances of this case, the proper law was the law of Victoria (ibid, at 16-19). 
The issue of sovereign immunity was dealt with in Reid v Republic of Nauru 
[I9931 1 VR 251 (see Staker, n 220 above, at 328-32). 

222 (1995) 55 FCR 147 at 187-88 (Federal Court of Australia, Beaumont J). 
223 Ibid, at 188. 
224 (1994) 33 NSWLR 172. 
225 Ibid, at 177 (Hunt CJ at CL, Studdert J agreeing), (185 Smart J). However, Smart J 

added (ibid, at 185E) that the principle that ambiguous statutes should be 
construed consistently k i th  ~ustraiia 's ireaty obligations "may not be applied so 
rigorously" to State statutes "because of the predominantly municipal character of 
the States" 
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where his or her chosen counsel or solicitor is unavailable.226 The argument was 
rejected primarily as a matter of interpretation of the I C C P R ~ ~ ~  although 
Smart J expressed the view that while the broad thrust of the ICCPR must be 
acknowledged and considered, "[tlhere is a limit to the extent to which it is 
profitable to become embroiled in lengthy discussions about the meaning and 
effect of the Covenant and its application in ~ u s t r a l i a " . ~ ~ ~  

Although the courts have said that legislation should be construed where 
possible in a manner that is consistent with Australia's international human 
rights obligations?29 in a number of recent cases, arguments on points of 
statutory construction relying on international instruments have proved 
unsuccessful. In Khoshabeh v Ministerfor Immigration, Local Government and 
Ethnic the Full Court of the Federal Court held that a non-citizen 
taken into custody under section 89 of the Migration Act 1958 (Cth) must be 
kept in custody until removed from Australia or granted an entry permit. The 
Court rejected an argument based on the 195 1 Geneva Refbgees Convention and 
1967 New York Protocol, and Article 9(1) ofthe ICCPR, that a power of release 
from custody pending the determination of an application for refugee status 
should be implied into section ~ 9 . ~ ~ '  In Camilleri's Stock Feeds Pty Ltd v 
Environment Protection ~ u t h o r i g ~ ~  the Court considered the effect of section 
5AA of the Criminal Appeal Act 1912 (NSW), which provides for appeals "by 
way of rehearing7' from the Land and Environment Court to the Court of 

Article 14(3)(d) of the ICCPR recognises the right of an accused in criminal 
proceedings to "legal assistance of his own choosing". 
See (1994) 33 NSWLR 172 at 178-79 (Hunt CJ at CL, Studdert J agreeing), 185- 
86 (Smart J). 
Zbid, at 185-86. See also Breen v Williams (1994) 35 NSWLR 522, in which the 
New South Wales Court of Appeal declined recognise a common law right of 
access to medical records. Kirby P in a dissenting judgment considered that there 
is a fiduciary relationship between a doctor and a patient, and that as an aspect of 
this relationship a doctor may have an obligation to provide a patient with direct 
access to his or her medical records. However, in reaching this conclusion, he 
rejected any reliance on the ICCPR. He said (ibid, at 539) that the relevant 
principles of that Covenant, even if applicable, "have not been incorporated into 
local law, as such .  For further discussion of this case, see Parkinson P, "Fiduciary 
Law and Access to Medical Records: Breen v Williams" (1995) 17 Sydney Law 
Review 433 and Magnusson RS, "Confidentiality and Consent in Medical 
Research: Some Recurrent, Unresolved Legal Issues faced by IECs" (1995) 17 
Sydney Law Review 549; Pizer J, "Breen v Williams" (1995) 20 Melbourne 
University Law Review 6 10. 
For recent statements of this proposition, see nn 166-172 above and 
accompanying text, and DPP v Logan Park Investments Pty Ltd (1995) 37 
NSWLR 118 (New South Wales Court of Appeal) at 125 (Kirby A-CJ), DPP v 
Serratore (1995) 132 ALR 461 (New South Wales Court of Appeal) at 466-67 
(Kirby P); John Faivfax Publications Pty Ltd v Doe (1995) 130 ALR 488 (New 
South Wales Court of Appeal) at 503-04 (Kirby P); Kant v DPP (1994) 73 A 
Crim R 48 1 (New South Wales Court of Appeal), at 493-94 (Kirby P). 
(1994) 122 ALR 453. 
See also Chen v Minister,for Immigration and Ethnic Affairs (1994) 123 ALR 126 
at 129 (Federal Court of Australia, Davies J). 
(1993) 32 NSWLR 683 (New South Wales Court of Criminal Appeal). 
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Criminal Appeal. The Court found233 that the right of a person convicted of an 
offence to have the conviction and sentence "reviewed by a higher tribunal 
according to law" in Article 14(5) of the ICCPR did not suggest a construction 
of the relevant legislation obliging "review" to take place by way of a complete 
rehearing de n ~ v o . ~ ~ ~  

233 Ibid, at 692 (Kirby P, Campbell J and James J agreeing). 
234 Other cases in which references have been made to international treaties include 

Owners of the Ship "Shin Kobe Maru " v Empire Shipping Co Inc (1 994) 18 1 CLR 
404 at 424 (the Court) (reference to the 1952 International Convention for the 
Unification of Certain Rules Relating to the Arrest of Sea-Going Ships in a case 
concerning the interpretation of the expression "Admiralty and maritime 
jurisdiction" in s 76(iii) of the Constitution); Theophanous v Herald & Weekly 
Times Ltd (1994) 182 CLR 104 at 130 (Mason CJ, Toohey and Gaudron JJ), 158, 
162-63 (Brennan J), 179 (Deane J) (referring to Article 10 of the European 
Convention on Human Rights and decisions of the European Court of Human 
Rights (ECHR) in considering the implied constitutional freedom of discussion of 
political matters); Cunlzfle v Commonwealth (1994) 182 CLR 272 at 340 (Deane 
J), 357, 363 (Dawson J) (referring to decisions of the ECHR and European Court 
of Justice); Byrne v Australian Airlines Ltd (1994) 47 FCR 300 (Federal Court of 
Australia - Full Court) at 364 (Gray J) (reference in an industrial law case to ILO 
Convention No 158 concerning Termination of Employment at the Initiative of the 
Employer, as "indicative of standards of employment protection which are 
accepted by a wider international community"); Australian Heritage Commission v 
Mount h a  Mines Ltd (1995) 60 FCR 456 (Federal Court of Australia - Full 
Court) at 478-79 (Beaumont and Beazley JJ) (reference to the UNESCO 
Convention for the Protection of the World Cultural and National Heritage in 
interpreting the Australian Heritage Commission Act 1975 (Cth)); Bienke v 
Minister for Primary Industries and Energy (1 994) 125 ALR 15 1 at 175 (Federal 
Court of Australia, Gummow J) and Bienke v Minister for Primary Industries and 
Energy (1996) 135 ALR 128 at 151-52 (Federal Court of Australia - Full Court) 
(referring, as persuasive authority, to principles of EC law concerning 
compensation for loss resulting from wrongful legislation). In Rocklea Spinning 
Mills Pty Ltd v Anti-Dumping Authority (1995) 56 FCR 406 (Federal Court of 
Australia - Full Court), the Court in applying Australian anti-dumping legislation 
referred to the G A n  and GATT Code on Subsidies and Countervailing Duties, as 
well as to decisions of the European Court of Justice and the GATT Committee on 
Subsidies and Countervailing Measures. The Court said (ibid, at 417) that "the Act 
deals with the same subject matter as the international agreements and is intended 
to reflect and implement Australia's international rights and obligations under 
them". It therefore considered that "it is permissible to resort to the terms of those 
agreements for assistance in cases of ambiguity or uncertainty. The courts should 
in cases of doubt favour a construction of the Act which accords with the 
obligations of Australia under such international agreements, otherwise uncertainty 
would ensue if municipal courts gave a myriad of different constructions to the 
same basic concepts". See also CA Ford Pty Ltd v Comptroller-General of 
Customs (1993) 46 FCR 443 at 447-49 (Federal Court of Australia, Davies J) 
(referring to the GATT and GATT Code on Subsidies and Countervailing Duties). 
In Horridge and Attorney-General (Commonwealth) (1995) 18 Fam LR 829 at 
840 (Family Court - Full Court), the Court had regard to the principles of the 
1957 United Nations Convention on the Recovery Abroad of Maintenance in 
deciding how to exercise a discretion in a non-convention case. Cf Roussel Uclaf v 
Pan Laboratories Pty Ltd (1994) AIPC 91-084 at 38,494 (Federal Court of 
Australia, Einfeld J). 
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11. Extradition - "Extradition objection" - "Acquitted ... in the 
extradition country" 

Harris v Attorney-General (Cth) 

(1994) 52 FCR 386, 125 ALR 36 

Federal Court of Australia - Full 

The Full Court in this case dismissed an appeal against the decision of Ryan J, 
holding that there was no extradition objection under section 7(e) of the 
Extradition Act 1988 (Cth) in relation to the extradition offence for which the 
surrender of the appellant had been sought by Argentina. Section 7(e) provides 
that there is an extradition objection, inter alia, where "the person has been 
acquitted or pardoned by a competent tribunal or authority in the extradition 
country". In this case, an Argentine judicial officer had conducted an inquiry 
into the appellant's alleged guilt, and had concluded that he should be absolved 
of the crime charged. As required by Argentine law, the State prosecutor had 
appealed against this decision. The appeal court had set aside the acquittal and 
sentenced the appellant to a term of imprisonment. His extradition was sought so 
that he would serve the balance of that term. 

The Court did not accept that the common law rule in Australia against 
double jeopardy had any application in this case, in part because that rule is 
capable of displacement by legislation, and Argentine legislation conferred a 
specific duty of appeal against an The Court referred to the 
decision of Spender J in A v ~ a r d r e w , ~ ~ ~  involving a case in which a court in 
Papua New Guinea had allowed a prosecution appeal against the inadequacy of 
a partially suspended sentence, shortly after the person whose extradition was 
sought had been discharged fiom prison and departed for Australia. In that case 
Spender J had rejected an argument that extradition to Papua New Guinea to 
serve the remainder of the sentence was precluded238 on the ground that the 
person had "undergone the punishment provided by the law of '  that country in 
respect of the offence. The Full Court agreed with Spender J who had said: 

It was urged upon the court that, in conformity with the general principles of 
interpretation of penal statutes, any ambiguity as to the meaning of the provision 
should be resolved in favour of the prisoner. 

In my view, no such ambiguity exists. The words "provided by the law of 
any country" must be taken to refer to all of the law of that country and not 
simply to the particular decision which imposes punishment under a particular 
provision. The "law of any country" must necessarily include the law of that 
country relating to appeals. This is especially so in such a case as this where 

235 Affirming Harris v Attorney-General (Cth) (1993) 45 FCR 11, 1 17 ALR 487 (see 
Staker C, "Australian Cases Involving Questions of Public International Law" 
(1994) 15 Aust YBIL 329 at 362-64). 

236 (1994) 52 FCR 386 at 40849 ,  referring to Davern v Messel ( 1  984) 155 CLR 2 1 at 
37-38 (Gibbs CJ), 67 (Deane J). 

237 (1988) 37 A Crim R 264. 
238 Under s 10(4) of the now repealed Extradition (Commonwealth Countries) Act 

1966 (Cth). 
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there has not been the imposition of a new sentence but rather a variation of the 
old.239 

The Full Court also agreed with the conclusion of Ryan J at frst instance who 
said that: 

the construction of s 7(e) which best gives effect to the intention of the Act and 
of the Treaty is one which interprets s 7(e) as requiring an assessment of whether 
there has been a final determination of the merits of the case. I reach that 
conclusion ... for the reason that s 7(e) is, in its context, predicated on 
circumstances in which the person is no longer subject to prosecution or 
punishment in relation to the extradition offence.240 

Having concluded that section 7(e) "must take the laws of that country as it finds 
them",241 the Court decided that the appellant was not a person "acquitted of 
the extradition offence. 

The Full Court also agreed with Ryan J that the extradition objection in 
Article 3(l)(e) of the extradition treaty between Australia and ~ r g e n t i n a ~ ~ ~  did 
not apply in a case where the person whose extradition was sought had already 
been convicted in the country seeking extradition,243 and did not accept an 
argument that the dual criminality requirement in section 16(2)(a)(ii) of the Act 
was not satisfied.244 It was also observed that for an extradition request to be 
valid, substantial compliance, rather than strict and full compliance, with the 
documentation requirements of the extradition treaty were required.245 The 
Court also considered that for reasons of policy, courts should be reluctant at an 
intermediate stage of the extradition process to grant judicial review of an 
exercise of the Attorney-General's discretion under section 16(1) of the Act. It 
indicated that, in order not to fragment the extradition proceedings, it would be 

239 (1994) 52 FCR 386 at 410, quoting (1988) 37 A Crim R 264 at 276-77. 
240 (1994) 52 FCR 386 at 410, quoting (1993) 45 FCR 11 at 28. 
241 (1994) 52 FCR 386 at 410, referring to Haddad v Larcombe (1989) 42 A Crim R 

139 at 148. 
242 Treaty of Extradition Between Australia and the Republic of Argentina, Buenos 

Aires, 6 October 1988, Aust Treaty Series 1990, No 4. This provides that 
"Extradition shall not be granted . . . if the person sought cannot be prosecuted or 
convicted by reason of any limitation, including the lapse of time, prescribed or 
imposed by the law of either Contracting Party". 

243 (1994)52FCR386at410-11. 
244 (1994) 52 FCR 386 at 41 1-12. Two other recent cases provide further examples of 

the application of "dual criminality" requirements. United States of America v Holt 
(1994) 49 FCR 501 (Federal Court of Australia - Full Court) reaffirms that the 
notional Australian offence corresponding to the extradition offence need not 
contain all of the ingredients of the offence in respect of which extradition is 
sought. Prabowo v Republic of Indonesia (1995) 133 ALR 701 at 714-16 (Federal 
Court of Australia, Hill J) is an example of a case where the facts alleged in the 
supporting documents did not include an essential ingredient of one of the 
corresponding offences under Australian law, so that the dual criminality 
requirement was not satisfied in relation to that offence. 

245 See the discussion at (1994) 52 FCR at 401-07. In Prabowo (n 244 above), Hill J 
also considered the formal requirements for authenticating documents for the 
purposes of s 19(7) of the Extradition Act. 
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more appropriate for judicial review proceedings to be brought at the stage after 
the Attorney-General had made a determination under section 22.246 

Another recent extradition case, New Zealand v ~ e n k a t q v a , ~ ~ '  provides an 
example of the application of section 34(2) of the Extradition Act 1988 (Cth). 
That section is in Part 111 of the Act, dealing with extradition to New Zealand. It 
provides that if the magistrate is satisfied that "because . . . a lengthy period has 
elapsed since the offence was committed or allegedly committed; or for any 
other reason, it would be unjust, oppressive or too severe a punishment to 
surrender the person to New Zealand, the magistrate shall order that the person 
be released". In this case, the relevant offences were alleged to have occurred 
between 16 and 22 years before the date of the arrest of the person whose 
extradition was sought. Sackville J noted that it was "appropriate to assume" 
that the New Zealand trial court "would give directions designed to minimise 
and, to the extent possible, to eliminate unfairness to the first respondent arising 
from the loss of evidence by reason of the lapse of time", but said that he did 
"not think that the test of whether injustice would be caused by the delay in 
instituting proceedings is necessarily determined by asking whether a New 
Zealand court would grant a permanent stay by reason of unfairness stemming 
from the same delay".248 Sackville J concluded that in this "difficult" and 
"extraordinary" case249 it would be oppressive to order the surrender of the 
person whose extradition was sought. 

246 (1994) 52 FCR at 412-13. On various issues relating to the procedure for 
extradition under the Extradition Act, and the scope for review of decisions taken 
at different stages of the procedure, see also DPP (Cth) v Kainhofer (1995) 70 
ALJR 1 17 (High Court), reversing Kainhofer v DPP ( I  994) 52 FCR 34 1 (Federal 
Court of Australia - Full Court); Todhunter v United States ofAmerica (1995) 57 
FCR 70 (Federal Court of Australia - Full Court), aftinning Todhunter Attorney- 
General (Commonwealth) (1994) 52 FCR 228 (Federal Court of Australia, 
Spender J). On the circumstances in which a person may be released on bail 
pending an appeal against a decision that the person is eligible for surrender, see 
also Kainhoffer v DPP ( 1  993) 48 FCR 9 (Federal Court of Australia, Spender J). 

247 (1995) 57 FCR 151 (Federal Court of Australia, Sackville J). 
248 Ibid, at 17 1. 
249 Ibid, at 171-72. 




