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A sketchy newspaper report of a decision by the High Court 
in the case of an appeal by a man called Bruce is, it must be 
hoped, completely inaccurate. As reported by the press (22 MAY 1976) 
Bruce was convicted by a Victorian County Court judge n a plea 
of guilty following the common practice of "plea bargaining".
His counsel, together with the prosecutor, saw the judge privately 
in Chambers and it was apparently agreed that Bruce would not 
be given a prison sentence, and so he pleaded guilty. The 
Crown appealed subsequently to the Supreme Court on the basis 
that the crime in question deserved to attract a prison sentence.
The Supreme Court agreed, and substituted a substantial term of impri
sonment for the non-prison sentence awarded by the judge 
in the first place. Enraged, presumably, by what he saw as 
a breach of faith, Bruce appealed to the High Court, asking 
it to reverse the Supreme Court decision and confirm the original 
sentence of the County Court judge. No doubt it was argued for 
Bruce that he would not have pleaded guilty initially if he had 
">nown that a prison sentence could be imposed, but would, as he 
was fully entitled to do, have put the Crown to the expense and 
difficulty of proving the case against him. The High Court 
rejected this, and said that a Court of Criminal appeal with 
authority over sentencing could not be tied down by plea-bargaining 
arrangements. Despite the Chief Justice's reported comments that 
plea-bargaining was "secret" and unacceptable, Bruce's appeal 
was rejected.

This decision of the majority of the High Court appears 
(unless it has been incorrectly reported in the press) to be an 
appalling injustice to Bruce. The County Court judge seems to 
have believed (as all other lawyers have done until now) that 
plea bargaining, properly conducted, was an acceptable and legal 
procedure. The Crown apparently accepted the decision at the 
time, but later change^ its mind and went back on the "bargain"
Why should the prisoner in this case be £>UFii§hed because the 
legal system suddenly takes a different view ubout a long 
established procedure? Surely the best course would have been 
for the High Court (as Mr. Justice Jacobs dissenting, said) 
would have been to order a new trial for Bruce.

What the Chief Justice said will cause; turmoil. Does he 
really understand what will happen if all criminal defendents 
decide to plead not guilty? Currently about 85-95% of all 
defendents plead guilty, and even then there are terrible delays 
in arranging the trial of the 5-15% who plead not guilty. In 
N.S.W. at present, there are many people who have been in custody 
awaiting trial for six months, eight months and more. When 
solicitors and barristers read Bruce's case, they will have to 
say to their clients "Plead not guilty. If you plead guilty to a 
lesser charge on an indication that you will get a non-prison 
sentence, the bargain may not be kept". If this happens in only 
10% or 20% more cases, the criminal courts will crack up. Delays
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in trial will stretch to three and four years. Prisons will 
bulge and burn. Is the Chief Justice a secret radical?

An interesting possiblity emerging from the report is that 
the majority of the High Court, in criticising secret plea 
bargaining, are saying that plea bargaining should be allowed, 
but only if it is done openly and in court. This is broadly 
the American system,' and the "contract" so made is binding on the 
parties. But since the press report suggest that the majority 
of the High Court emphasised the need to retain a power in courts 
of criminal appeal to increase sentences, it does not seem that 
they were in fact pointing in the direction of the American 
practice. Until obtaining a proper report of the case it is 
difficult to make a proper judgment, but at this stage it appears 
that the High Court majority has made a gigantic blunder, Bruce 
is the victim.
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