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The beginnings of modern penal practice can be traced to the early 
part of the '19 th  century when transportation of prisoners was no 
longer possible. The modern stage is characterised by the primacy 
given to penal institutions. These began as prisons or penitentiaries, 
but have developed into a range of prisons and associated institutions 
such as Borstals, half-way houses, training centres and so on.
It is also characteristic of the modern period that there have been 
developed parallel penal methods which are extramural, and which 
include such techniques as probation, work release, fines and comm
unity supervision.
Despite advances that have been made in alternatives to imprisonment, 
we still have a predominantly prison oriented penal policy. Should any 
of the auxiliary extramural techniques fail then prison operates as a back-up. Individuals who fail, for example, adequately to comply 
with conditions of parole or to pay fines will be sent to  prison. It is 
necessary, therefore, when considering the changes that have taken place in social policy on penal matters to bear in mind the hardiness, 
of that hard-core penal institution, the prison.
In this paper it is not intended to propose the development of other 
extramural techniques, although, of course, such new techiques and 
indeed modifications of existing procedures are important. It is proposed to examine this particular type of institution, its source, its 
appropriateness and the way in which it has modified itself to  adapt 
to changing social circumstances in what might be described in Spen
serian terms as survival by modification.
What is here suggested is that the prison system, c o n c e i v e d  as a social 
institution, has been up to the present time, self-perpetuating. If this is 
so, then we might expect that any attack on the institution which 
merely goes to its flanks will have the undesired effect of reinforcing 
the institution itself.
Perhaps this could be illustrated by saying that, the prison system as it 
existed in the 1850’s would certainly not be tolerated in the 1970’s, 
but because prisons have adapted, been modified and have adjusted 
them-selves to change, the generality of people in the 70's is prepared 
to accept prison as an essential part of social organisation.
The position taken by this writer is that the place of prisons in modern 
society parallels that df the snake in Ireland. Every effort should be



directed, not to the amelioration of prison conditions which merely 
serves to allow it to adjust and adapt, but to its complete abandonment 
or destruction.
Not till we have wholly abolished the prison system will it be possible 
lor us to look clearly at the ways in which we can accommodate crim
inal elements in the comm unity minimising the elements of danger, 
risk and disturbance caused by such elements, without the argument 
being available to us “ You upset the social order so we will lock you 
away” .
The continued existence of a prison system, far from assisting us in 
our attem pts to understand criminals and the problems posed by 
them, effectively prevents an adequate examination of the problem, both because it offers a facile solution which is really no solution at all. 
and in the circumstances within a modern prison, the numbers and 
varieties of prisoners leads to a concentration on security and prevents 
any attem pt at reform of the prisoners or even any understanding of 
their individual difficulties.
Throughout the 19th century there were developed in England many 
social institutions which were relatively well adapted to  a particular 
social needs in the wake of the industrial revolution and the emerging 
humanitarianism of that period. Some of these are the modern army, 
the police force, the school system and the trade union movement. In 
respect of each of these we can trace its responsive adjustment ot the 
circumstances prevailing in England during the shift from humanitar
ian ism to welfarism in this century. Not every such institution has of 
course adjusted in the same way. The police force has departed rad
ically from its first objective, which was crime prevention, and has 
come to be essentially an investigative and crime prosecuting institution 
with elements of prevention being only of secondary importance. 
Similarly, the trade union movement, while it has taken somewhat 
different lines of development in England from those in Australia, has 
nevertheless adapted to  the changing circumstances of the new society 
and while it is still largely welfare oriented there are many indications 
that welfare is not the only concern of the trade union as an institut
ion and it may be that welfarism is becoming one of the least im port
ant aspects of trade union activity.
Similarly the institution of free general education effected by the 
establishment of the State School system has shown considerable 
changes over the years and it is interesting to see that there are periodic 
attacks on the State School monopoly in attem pts to establish priv
ate institutions outside the State regulated school system. Such attem pts 
are generally not very successful although some entrenched private 
schools have managed to  avoid absorption into the public institu tion
Just as each of these institutions has modified and adapted with the 
object of survival so too the prison system has been modified in an 
attem pt to  adapt it to  m odern circumstances. This capacity of instit-
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utions to survive despite the social changes that surround them pres
ents the basic difficulty which underlines any attempt to remove the 
institution altogether? Such attem pt meets with the ready response 
“ Well, what will you replace it with?” Behind such a question there 
lies the assumption that we must have some form of institutional 
treatm ent of the class of persons called “criminal” and that they 
cannot be dealt with in any other than an institutional way.
The answer to the question “What other forms of social action are 
adequate and sutficient to deal with this group of people? is often 
demanded as a pre-condition to the proposal that the prison institution 
should wholly disappear.

The tendency since the turn of the century to develop alternative 
modes of treatm ents is itself part of the answer. If it is possible now to 
deal with the greater number of people m extramural conditions 
which was not done previously and if it is possible now to deal with 
some people by supervision, who would previously have been incar
cerated. then at least it is clear for a long time people were being 
•imprisoned when they might well have been dealt with in the society rather than outside it.
If this is so it is arguable that the imprisonment of any of these per
sons was not justified at the time of his imprisonment. He ought to have been cared for outside of the prison system.
It is not strictly a question whether the supporters of the abandonm ent 
ot the prison system can find an alternative. Alternatives have already 
been found, fne real question is why alternatives have not been found 
for the remainder ot the prisoners. The real burden of showing a need for the continuance of a prison system lies on those who want to 
continue it. Even though many people are now in fact in prison no reason is ever tendered in respect of individual cases why an alternative 
is not available which would have at least as much effect as imprisonm ent itself.
There are, however, commonly said to be a number of categories of 
person for who there is no alternative to imprisonment. The chronic 
recidivist must be isolated to abate his social nuisance value. The 
psycho or sociopathic individual must be restrained for the protection 
of society The young criminal must be restrained so that he can be 
trained. And in the last resort some people have got to be imprisoned 
as an object lesson to the rest of us, that the wages of sin is living death.
There may be many other classes of prisoners for whom special cases 
can be argued, but at least in respect of these general categories the 
need to imprison them is not beyond argument. As to the chronic 
recidivist it is obvious that he can only be restrained for a limited per
iod and his propensities will be resumed on his release. Society is pro
tected from him in the physical sense only during this period of in-



carceration and he may well emerge from it a greater risk than he went 
in, so that in the final balance society could well be a loser. Such a 
chronic recidivist would, of course, be not only a recidivist, but an 
inadequate one. In terms of social defence there is very little to be 
said in favour of locking up a few who are futher depraved, while the 
many are at large presumable preying on society. As to the so-called 
psycho and sociopathic criminal he is in a very special place. If these 
terms mean anthing specific at all they seem to describe people who 
are severely disturbed and in urgent need of assistance. There mere 
fact that such people are severely disturbed does not of itself give any 
•right to the rest of us who are only marginally disturbed to isolate them for our own protection. Our proper duty in relation to such people is to make available facilities for examination, understanding 
and treatm ent not punitive isolation. The present treatm ent of many 
individuals within these classes is as retrograde as would be a social 
policy of isolating people suffering from niental illness with no attem pt 
being made to understand the nature of the.m ental illness or to pro
vide support and treatm ent. To lock up the psychopath in a modern 
prison is tantam ount to developing a modern bedlam.
As lo the third class that is the yojing criminal, we would need very 
strong supporting arguments that there is even a single case in which it 
is necessary for a yound person’s development that he be confined 
within an institution. We would need further evidence from any such 
institution that it is, or can be, rehabiliatative or reformative before 
we could accept the need for the continued existence of any such 
institution.
A society which cannot accom modate its young people within itself 
and has to isolate its children in  institutions to  be degraded, brutalised 
and forced into conform ity, really needs to  look more closely at itself. It is scarcely credible tha t any children should need such drastic 
treatm ent as we now mete ou t't’a.tliem  in.institutions. It is suggested 
that an exam ination of the children currently in institutions would 
rarely support a need for retention within the institution rather than 
their release into the comm unity with altefnative methods of treat
ment and support.
The twin themes of prison am elioration and humanitarianism which 
had their genesis in mid 19th century liberalism were both developed 
as part of a prison system which had been accepted as an easy alter
native to the problems posed by a rising population and the collapse of 
transportation.
The prisons exemplified the two main approaches to  pubishment that 
had come out of the 18th century. While these two modes can be 
described as retributive and deterrent they really contain a number of 
discreet and distinguishable attitudes and social policies. Within the 
retributive view there is a wide spectrum of attitudes ranging from 
the brutish, eye for an eye and revenge theories to  the modern refine
ments based on theories of desert. On the other hand the deterrent
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types of theory range from disguised retribution to woolly-minded behavioural psychology.
We can, however, discern a somewhat conflicting development from 
about the middle fo the 19th century up to the present time which 
could be described as reformism or welfarism. This movement which 
concnetrated its efforts to the transformation of individual offenders 
and which began as an extension of religion now displays itself in more 
humanistic terms. Many people would now argue that underprivileged 
and depressed citizens have a right to be helped by society.
The difficulty of this type of view has met has largely been the result 
of an attem pt to incorporate principles of welfarism into the eixting 
retributive deterrent complex that is still broadly accepted. In some 
way the right to be helped has to be made supplementary to the 
existing punitive policies. It is this conjunction of what are probably 
two wholly incompatible systems that we should look to, to find the 
reasons fo the modern punishment dilemma. It is not, however, a 
dilemma to b^resolved by drawing a line through its horns, but only, 
it is here suggested, by abandoning altogether one of the two conflict
ing principles.
Punishment has shown a sturdy resitance to any form of modification. 
In primitive, preliterate societies the twin principles of banishment 
and execution were directed to some system of social defence. There 
was in such a society probably no theory of punishment as we con
ceive it in more modern times. The solutions that were offered to 
breaches of established rules were directed solely to the survival of the 
group. A.ny activity which diminished social cohesiveness had to be 
stopped.
With the development of complex dynamic social units banishment 
and execution needed to be reconsidered as societal responses for 
economic reasons. Bother forms of reponse effected a loss in the work 
force of the developing society. The two principles then became con
verted into a basic form of deterrence The threat m such social res
ponse would, it was hoped, prevent, intransigence and so co nse rv e  tne 
social unity.
We still generally accept these two methods of threat and although the 
notion that execution is an equal partner with banishment has been 
modified in recent times, banishment has taken new forms and in 
particular the principle of temporary banishment by prison isolation 
has come to be accepted as the primary deterrent principle necessary 
for the continuation of a stable and cohesive society.
It is largely the result of this habit of mind, i.e. the assumption that 
the th reat'o f banishment will deter deviation that stands sn the way of 
the complete abandonm ent of the prison system. There are additional



strong social feelings tha t in some way the criminal is contaminated 
and that his continuance in society will mean a spread of that contam 
ination.
Welfarism and reform which it was suggested above were relatively 
novel principles that emerged in the 19th century are incompatible 
with the basic deterrent assumptions which still persist in our think
ing. The primitive response to dissident elements in the society was to 
reject them in order to  preserve social cohesiveness. The m ethods 
adopted were simple and direct and it was inconceivable that the offen
der should subm it himself for rehabilitation. Such responses re-asserted 
the principles o f social cohesiveness. With the development of the 
individual, as contrasted with society as a whole, we have attem pted to 
preserve cohesiveness by reforming and remoulding the dissident. The 
new forms of social unity have changed during the 19th and 20th cen
turies. The welfarism of the 19th century which was closely associated 
with religion has given way to welfarism which is sectarian and human
ist. In political terms it is a shift from laissez-faire to modern socialism 
and the problems that modern society presents are quite unlike those 
challenges which a primitive unitary society had to meet. Social a ttit
udes to  deviant behaviour have undergone considerable changes during 
both the reform ist and welfarist periods, bu t both the humanitarian 
and reformist a ttitudes have developed within the retributive-deterrent 
pattern which flourished in the late 17th and during the 18th centuries.
One of the grossest side effects of this unhappy conjunction of the 
punitive and the reformative has been tha t many of the punitive 
elements have been engrafted on to  reformative policies. We have 
currently, in America and some o ther countries, a horrifying picture 
of what is called reform ist policy, but is more brutal because it is more 
technically adept than it ever was in the period of simple barbarism 
and retribution. Arbitrary sterilisation, mental surgery, drug experi
ments, electro-therapy, castration and other forms of irreversible human change are often aruged for as reforms. It is said that the object 
in such treatm ents is to assist the deviant to  adjust with the desirable 
end result th at social stability is maintained. In Australia there is as yet 
only a cloud as large as a man’s hand, but in recent reports the use of 
aversion therapy, drug therapy, psycho-therapy and brain surgery 
adum brate a .storm of reform ist barbarism.
This whole process in which early humanitarism has become debased 
has been largely responsible for the unwillingness of many who are 
sickened by the prison system to accept the only alternatives that 
seem to  be available.
We seem to  suffer as a species from a blind belief that punishment is 
effective. We have always been a punitive society. As Karl Menning r 
said society’s main crime is “ the crime of punishm ent” .
We have then before us what seems to be a disturbing choice between
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