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THE WACOM CASE; IMPLICATIONS FOR THE LEGAL ORDER

G ill Boehringer

The leg a l p ro fess io n  in  N.S.W. has never been known fo r i t s  p ro g ress
ive th in k in g , and the Bacon case has done no th ing  to  change i t s  image.
(See genera lly  The N ational Times. 15 /2 /81 .) Wendy Bacon ap plied  to  the 
NSW B a rr is te rs  Admission Board fo r  admission as a s tu d en t-a t-la w  on 5 
June 1979. To gain such s ta tu s  she was requ ired  to  o b ta in  two c e r t i f i e s te a  
o f good c h a rac te r  and to  d isc lo se  any circum stances which might adverse ly  
a f f e c t  he r good fame and c h a ra c te r . These requirem ents she complied w ith 
and Was duly adm itted . Approximately two months l a t e r  she ap p lied  to  the 
Board again , th is  time seeking admission as a b a r r i s t e r .  Her ap p lic a tio n  
was defe rred  and delayed u n t i l  9 December 1980. No d ec isio n  was reached 
a t  th a t  m eeting: i t  was adjourned to  Thursday, 18 December. On th a t 
d a te , h e r  f i r s t  a p p lic a tio n  was f in a l ly  refused : no reasons were g iven.

Why was Wendy Bacon denied adm ission?

At the December 9 m eeting, members of the Board had before them a 
copy of a statem ent made in  the NSW Parliam ent in  October 1980 by Jim 
Cameron, MLA a member of the S ta te  L ib era l O pposition . Members of the 
Board were a lso  given copies of a chap ter of a book w r i t te n  by Wendy 
Bacon and published in  1972. I t  i s  b e lieved  th a t the R eg is tra r  of the 
Bar A ssocia tion  had a c tu a lly  w rit te n  to  the Board p r io r  to  i t s  d ec isio n  
conveying the view of the Bar C ouncil, which opposed h e r admission in  
the absence of evidence th a t  she no longer held  the views expressed by 
h e r in  the  1972 book. One correspondent suggested in  the Sydney Morning 
Herald th a t the a ll-m a le  Board could not accept in  a woman a n t i 
a u th o r ita r ia n  views and a t t i tu d e s ,  r e la t in g  e s p e c ia lly  to  the obscen ity  
law s, which they would have accepted in  a man. In  any ev en t, i t  does seem 
l ik e ly  th a t  i t  was. h e r  a n t i -a u th o r i ta r ia n  a t t i tu d e s ,  re f le c te d  in  the 1972 
p u b lica tio n  and in  her co n fron ta tio ns w ith the  a u th o r i t ie s  in the course 
o f various p o l i t i c a l  a c t i v i t i e s ,  which caused her r e je c t io n .  (See the 
E d i to r ia l ,  (J981) 6 Legal Services B u lle t in , from which we have drawn the 
above.

The Bacon case does not stand alone, but with other recent occurrences 
in keeping with the crusty traditions of the profession. The conservative
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outcry which has accompanied tha N.S.W. Law Reform Cowission's discussion 
paper which recommends fusion of tha organisation of tha profession now 
divided between solicitors and barristers, and abolition of wigs - amongst 
other recommendations aimed at updating the practice of law - is simply a 
continuation of the earlier antediluvian justification of contemporary 
practice and attire at the Bar offered by one of its leading lights, Mr.
Brian Sully, Q.C. (Sydney Morning Herald, 17/ 4/81.) Such public demonstrations 
of arch conservatism, coming on top of Mr. Justice Hutley’s widely 
publicised honest devotion to authority and hierarchy, (e.g. "Unless the 
legal profession is to fall to the literacy level of its clients it is bound 
to have a different social background from its clients and it would be 
disastrous if it did not have that background" (from his submission to the 
N.S.W. Law Reform Commission*e Enquiry into the Legal Profession), have 
helped to de-mystify the legal order in his State. Thus the public has 
been given a rare opportunity to focus upon the role of legal professionals 
in servicing disproportionately those who benefit extraordinarily from a 
system of vast inequity and wide-spread injustice. (See for example 
Professor Whitmore's critique, "Justice denied by outdated legal system",
S.M.H. 6/4/1981.)

Much o f the cu rren t debate about the in equ ity  o f the le g a l system 
borders on the lu d ic ro u s . Can you imagine anyone le ss  in  touch w ith  the 
p o l i t i c a l  r e a l i t y  o f the s tru g g le  in  the leg a l s e c to r  than Mr S u lly , who 
re fe r re d  to  P ro fesso r Harry Whitmore of the U.N.S.W. Faculty  of Law, as 
a " le f t-w in g  academ ic ... determ ined to  a tta ck  and undermine p u b lic  con
fidence in  the  leg a l system , the co u rts  and the leg a l p ro fess io n"  (op. 
c i t .)  (P ro fesso r Whitmore i s  c e r ta in ly  to  the l e f t  of g e n e ra l p inochet 
one has no do u b t.1 N e v e r th e le s s 'i t  i s  im portant th a t p rogressives
attem pt to  t r e a t  the debate s e r io u s ly  fo r  s t r a te g ic  reasons.

In the cu rren t c r i s i s  and r e - s t ru c tu r in g  o f the A u stra lian  economy 
th e re  i s ,  n e c e s sa rily , a p a ra l le l  transfo rm ation  occurring  in  o th e r 
s e c to rs .  The lav  as an instrum ent o f co n tro l and a fundamental id e o lo g i
c a l in s t i t u t i o n  is  o f prim ary importance to  the ru lin g  c la ss  in  a id ing  
th is  p rogress to  occur w ithout a fundamental ru p tu re . Thus the lav  
r e f le c ts  and a s s i s t s  the transfo rm ation  from one s e t  of s o c ia l  r e la t io n s  
to  an o th er. I t  i s  no t s u rp r is in g  then th a t  the re  a re  s u f f ic ie n t ly  
se rio u s  ten sion s w ith in  the le g a l o rder th a t cannot be contained , and 
which o ccasion a lly  become the  su b jec t of pu b lic  s c ru tin y  and debate .
That i s ,  they become p o l i t i c a l ,  ( e .g . the recen t le g is la t io n  d ire c t in g  
the High Court how to  in te rp re t  le g is la t io n  i s  a good example. A conser-



v e tiv e  government has pu t the stamp of approval upon the  work o f  a  pro
g re ss iv a  judge (Murphy) and re je c te d  the opposing co nserv ative  l in e  of 
Berwick.) T et the power of the law r e s ts  in  i t s  cap ac ity  to  be seen as 
th e  opposite  -  n o n -p o l i t ic a l ,  o b je c tiv e , n e u tra l .  As Marx and o the r 
co n sen ta to rs  have shown u s , the g rea t s tre n g th  o f the bourgeois leg a l 
o rd er l i e s  in  i t s  cap ac ity  to  allow the law to  be seen fo r  the  f i r s t  
tim e in  h is to ry  as rep resen tin g  the in te r e s t s  o f a l l  c la sse s  ( i . e .  a 
u n iv e r s a l i s t ic  o rd e r ) . Thus we can more e a s i ly  understand the cu rren t 
emphasis p laced upon a rch a ic  garb by lead ing  co nse rv ativ e  le g a l pro
fe s s io n a ls ;  fo r  example, the p res id en t of the Bar A sso c ia tio n  was rece n tly  
quoted as. suppo rting  t r a d i t io n a l  costume because "The g re a te s t  argument in  
favour o f r e ta in in g  wigs and gowns was th a t  they tend to  vanonymise* 
p eop le"(S.M.H. 17/4 /81 .) That process i s  c ru c ia l  to  the "'universalism " 
o f  the p resen t leg a l system.

In view of the se rio u s  th re a ts  to  the leg itim acy  o f the  leg a l o rder 
a r is in g  out of th is  t r a n s i t io n a l  period  in  contemporary A u stra lian  c a p i ta l 
ism (e .g .  in c reas in g  p o lic e  su rv e illan ce  and rep re s s io n , the rig g in g  o f 
the system of in d u s tr ia l  r e la t io n s ,  the co n stan t s h i f t in g  o f the ru le s  in  
th e  s o c ia l  s e c u r ity  f i e ld ,  widespread le g a l o rder co rru p tio n ) , i t  i s  not 
hard  to  understand why the more conservative elem ents in  th e  leg a l 
p ro fess io n  parceived  the case of Wendy Bacon as a major s y s to l ic  ch allenge. 
A fte r a l l ,  a m il i ta n t  fem in ist who once appeared in  court d ressed in  a 
Hun's h a b it w ith a s c u rr ilo u s  legend emblazoned on a p lacard  hanging around 
h e r  neck (see The B u l le t in , 27/1/81) was no t the s o r t  of co lleague who 
could be depended upon to  a id  in  m ain tain ing  the anonymity -  and thus 
leg itim acy  -  o f the Bar and the wider leg a l o rd e r . So the Bacon case is  
no t simply an exaiqple of Neanderthal r a t io n a l i ty ,  r a th e r  i t  in d ic a te s  one 
of the re a l  weaknesses of the bourgeois leg a l o rd e r; to  a la rg e  ex ten t 
i t  stands upon the  s h if t in g  sands of popular conceptions of what is  
le g it im a te .

While one can argue confiden tly  th a t  the Bacon case was e s s e n t ia l ly  
an o v e r-rea c tio n  by the a rc h -re a c tio n a rie s  in  the  p ro fe ss io n  -  an ov e r- 
re a c tio n  l ik e ly  soon to  be counter-balanced by the more p o l i t i c a l ly  
persp icacious Supreme Court (see The A u stra lia n  14/4/81) -  p ro g ress iv e  leg a l
workers ought no t to  assume th a t the Right i s  b e re f t  o f e i th e r  an analy
t i c a l  cap ac ity  o r an understanding o f the  im porant fu nc tio n s  of the law 
in  t h i s  s o c ie ty . At e deeper lev e l the Bacon case suggests th a t  the



R ight does indeed have a b a s ic  understanding of the ro le  o f th e  law, and 
i t s  l im ita t io n s ,  in  th is  s o c ie ty . While they nay have ac ted  fo o lish ly  
In th is  case , we o u s t remeefeer th a t  they have never r e a l ly  been taken on 
b e fo re , and th e re fo re  ex erc ised  power which, unbeknown to  them, they may 
no longer be ab le  to  a s s e r t  in  such a pub lic  manner. Or, perhaps more 
a c c u ra te ly , a power they cannot ex e rc ise  a t  th is  p a r t ic u la r  h i s to r ic  
ju n c tu re .

I t  i s  worth r e fe r r in g  again  to  the  Hut ley  a n a ly s is  o f  the le g a l p ro 
fe s s io n , fo r i t  i s  pu re , unadulterated f re e  m arket, s tro n g  s ta te  th in k in g . 
(On the concept o f the  s tro n g  s t a t e  and i t s  l in k  to  free  market ideology, 
see Andrew Gamble, "The Free Economy and the Strong State"# The S o c ia l is t  
R eg is te r (1979), 1-25). I t  s u g g e s t8 |c h a ra c te r is t ic a l ly  o u tlin e d  c le a r ly  
and boldly^ the scena rio  o f the fu tu re  unless p rogressive  leg a l workers 
take the Right s e r io u s ly .

Indeed the cu rren t a tta ck s  by conservative  elem ents in  and out of 
government on funding fo r  leg a l aid  in d ic a te s  th a t  the fu tu re  may be 
h e re . Thus H utley:

" I would submit th a t any proper assessm ent of the legal p ro fess ion  
in  so c ie ty  begins w ith the re je c t io n  of the view th a t so c ie ty  is  
a s in g le  e n t i t y ,  i s  capable of  having needs to  which the leg a l 
p ro fess io n  is  o r even should be re sp o n s iv e ...
The a s s a u lt  upon the e s ta b lish e d  t r a d i t io n s  of a p ro fess io n  on 
the b a s is  th a t they did n o t s u i t  the needs o f so c ie ty  is  simply 
a co vert way of avoiding having to  d isc lo se  the type and q u a lity  
of the source from which demands are coating . . .
I  proceed on the b a s is  th a t  th e re  a re  many needs in  so c ie ty  
which the leg a l p ro fess io n  should no t s a t i s f y ,  and there  are 
p o ss ib ly  worthy causes in  so c ie ty  which the maintenance 
o f the e f fe c t iv e  independence o f the leg a l p ro fess ion  may 
mean th a t  i t  cannot s a t i s f y .  And the maintenance of th is  in
dependence is  more im portant in  the long run than the s a t i s 
fac tio n  of such s p e c ia l  needs. The independence o f the ju d ic ia ry  
e .g .  does no t a s s i s t  tha e f f ic ie n c y  o f the executive government, 
bu t the  impedance o f the e f f ic ie n c y  o f the executive government 
i s  necessary  fo r  the maintenance of a le g a l system which gives 
space fo r  o rd e rly  opposition  in  s o c ie ty . I t  i s  no t n e c e s sa rily  
the bu siness o f the  legal p ro fess io n  to  se rv ice  anybody and 
everhody, whatever may be the cau se ."

The issu e  i s  c le a r :  in  th is  d iv id ed  so c ie ty  whose needs w il l  be 
met by a committed (our synonym fo r independent) p rofession?  The gaunt
l e t  i s  down. I t  remains fo r  p rog ress ives  to  meet th a t  challenge by 
s tru g g le  throughout the leg a l system.
A rev ised  v e rs io n  o f a paper o r ig in a l ly  published in  18 A prils A JOURNAL 
DEDICATED TO A CRITIQUE OF THE LEGAL ORDER.


