jurors to refuse to find Breedon guilty
of robbery. Although it seems that
some form of protest was contemplat-
ed there was no indication from the
interview if this particular scenario
was discussed.

In its report on contempt,’® the
ALRC states that one of the justifica-
tions for ensuring secrecy of jury
deliberations is the need to maintain
the function of juries as rectifiers of
the law. ‘It has long been acknowl-
edged that juries infuse an important
lay element into the operation of the
criminal law by sometimes allowing
their dislike of particular criminal laws
to influence them into bringing in a
verdict of “not guilty” when the evi-
dence suggests otherwise’.'

While it may be true that some
juries operate in this fashion, is it real-
ly desirable? In the case of the NT
Criminal Code the felony-murder rule
is an enactment of a popularly" elect-
ed government. Although it is unlikely
that individual electors are aware of
the provisions of the Code, it is con-
trary to our system of democracy for
12 randomly selected people to have
the power to reverse a decision of
Parliament. If juries are to act as soci-
ety’s conscience in criminal trials
there must be limits to the scope of
that conscience. At present those lim-
its stem from the fact that juries are
judges of factual issues only. In this
sense the Breedon verdict can be seen
as a vindication of the jury system.

Insofar as the broadcast showed
that jurors will follow a trial judge’s
directions in cases where those direc-
tions are inconsistent with personal

views as to the moral guilt of the
accused, it was both useful and infor-
mative. Indeed, if there is to be a
wholesale review of the jury system it
is a shame that there is not more of
this information available. Clearly,
before serious research on the role of
juries in criminal trials can occur the
law relating to disclosure of jury delib-
erations needs to be clarified.”
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In defiance
of human
rights

Kate Auty and Sandy Toussaint
look critically at new sentencing
and criminal law legislation in
Western Australia.

It' s sad out here. Everybody hates
everyone else . . . At some places, the
police just push you all the time. They
just keep pushing you. It’s like they're
saying ‘we’ve got you . . . we don’t
give a shit . . . you've got what's com-
ingtoyou' ...

Extracted from submission provided by

young Aboriginal man to the Royal
Commission into Aboriginal Deaths in
Custody.!
On 7 February 1992, the Crime
(Serious and Repeat Offenders)
Sentencing Bill and the Criminal Law
Amendment Bill passed through both
Houses of Parliament in Western
Australia and became legislation. It
was apparent to all but the most unin-
formed, that such legislation was
directly aimed at Aboriginal people,
especially juveniles, who continue to
be grossly over-represented in police
and prison custodial settings.

Most members of the Government
and the Opposition (apart from two
independents) supported passage of
the legislation, clearly demonstrating
their contempt for human rights gener-
ally and Aboriginal human rights in
particular. Passage of that legislation
was undertaken in defiance of some
internal Labor Party opposition, of
human rights conventions and of
widespread judicial opinion.

The campaign that resulted in the
introduction of this legislation has
largely evolved from historical and
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problematic Aboriginal/police rela-
tions, and sensational and biased
media coverage concerning high speed
car chases in Western Australia. The
Equal Opportunity Commission’s
1989 Review of Police Practices in
Western Australia, and recent reports
of the Western Australian and
National Royal Commission into
Aboriginal Deaths in Custody
(RCIADIC), observed that there was
an urgent need to address the relation-
ship between Aboriginal people and
police, and the influence of the media
on Aboriginal/non-Aboriginal rela-
tions.?

A submission to the RCIADIC
from the Police Union in Western
Australia is revealing for the insights it
provides concerning police views of
Australia’s indigenous population. For
example, material in the submission
asserts that Aboriginal people have a
greater ‘propensity to commit
offences’ and that they suffer from a
‘lack of morals’. It is also contended
that:

Creation of services for exclusive use

by Aboriginals, such as the Aboriginal

Legal Service and the Aboriginal

Health Service, has had a detrimental

effect on Police-Aboriginal Relations.

In many instances there has been a

downturn in attitude to law and order as

set by community standards due to the
creation of the ALS, as it has intro-
duced an expectancy of acquittal into

Aboriginal offenders. This has led to

insolence for authority mainly in the

younger people which is now visible in
the development of hatred for those
vested with the task of law enforcement.

[our emphasis]®

While the matter of Aboriginal/
police relations is complicated by a
number of features that are dealt with
in the reports produced by the
RCIADIC, these comments give some
indication of the extent of the conflict
and misunderstanding which exists
between Aboriginal people and ‘those
vested with the task of law enforce-
ment’. So what does the State Labor
Government do to address ‘policing’
problems? It imposes stiffer penalties
which have been condemned both
inside and outside Western Australia
(e.g. by the Aboriginal Legal Service,

Vol. 17, No 1, February 1992

the Human Rights Commission, the
Federal Attorney-General, the
Aboriginal and Torres Strait Islander
Commission, the West Australian Law
Society, the Western Australian
Council of Social Service).

The legislation, which allows for
penalties of up to 14 years imprison-
ment for grievous bodily harm and 20
years for culpable driving, contradicts
every recent juvenile justice sentenc-
ing initiative in what might loosely be
called civilised nations.

Australia is a signatory to the
United Nations Convention on the
Rights of the Child. Article 3 states
that the best interests of the child shall
be the ‘primary’ consideration in
actions taken by courts of law. Article
40 refers to the desirability of promot-
ing ‘reintegration’ and a ‘constructive
role in society’ for children. Children
should be ‘dealt with in a manner
appropriate to their well-being and
proportionate both to their circum-
stances and the offence’. Australia is
also a signatory to the International
Covenant on Civil and Political Rights
which proscribes the imposition of
‘cruel and inhuman or degrading’ pun-
ishment. The sort of penalties envis-
aged by the Western Australian legis-
lation are clearly cruel and inhuman. It
is not a guarantee of human rights to
say, as Premier Lawrence does, that
this is only a part of the (ubiquitous)
‘package’.

When Dr Lawrence was both
Premier of Western Australia and act-
ing as Minister for Aboriginal Affairs,
her Government superficially
endorsed the inquiries of the
RCIADIC.* 1t is clear, however, that
the Lawrence Government now obvi-
ously resiles from any commitment to
implementation of the Commis-
sioner’s recommendations.® For exam-
ple, Recommendation 62 states that:

[Glovernments and Aboriginal organi-
sations recognise that the problems
affecting Aboriginal juveniles are so
widespread and have such potentially
disastrous repercussions for the future
that there is an urgent need to negotiate
together to devise strategies designed to
reduce the rate at which Aboriginal
juveniles are involved in the welfare
and criminal justice systems.

In addition, Recommendation 95
states that:

[I]n jurisdictions where motor vehicle
offences are a significant cause of
Aboriginal imprisonment, the factors
relevant to such incidence be identified
and, in conjunction with Aboriginal
community organisations, programmes
be designed to reduce that incidence of
offending.

_If the Government were honest
with the public about issues such as
these, perhaps they would like to
advise what steps have been taken in
respect of implementation of
Recommendations 62 and 95?

Thirty-two of the total 99 Abori-
ginal deaths in custody investigated by
the RCIADIC occurred in Western
Australia. Most of those who died
began their involvement with the
criminal justice system in the
Children’s Court at a time when, as
individual reports of those who died in
custody stress, ‘cruel and inhuman
punishment’ was imposed by the State
on far too many Aboriginal people.
The Government in Western
Australia’s hysterical and uninformed
response to the issue of ‘juvenile
crime’ is, in reality, the de facto rein-
troduction of the death penalty.
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