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order are the lease of two acres, and of 
Dauer and Waier, and any other parcels 
which may validly have been appropri
ated for administrative or other purposes 
inconsistent with continued native title.

The Murray Islands are not Crown 
land. However, the native title is subject 
to extinguishment by the Parliament or 
Crown of Queensland, provided any 
extinguishment is clear and is not incon
sisten t with the laws o f the 
Commonwealth.

The effect for Australia generally is 
that the doctrine of terra nullius has 
been dismissed. The new orthodoxy is 
that, upon acquisition of sovereignty, 
the Crown obtained only a radical title 
to land occupied by Aborigines and 
Islanders. Land not under such native 
occupancy upon colonisation would 
have vested in the Crown absolutely.

However, most land in Australia has 
been dealt with in ways inconsistent 
with continuing native title, and thus 
native title has been extinguished in 
those areas. S im ilarly , where 
Aborigines have moved off their land or 
lost their traditional connection with it, 
they have lost their native title . 
Significant amounts of unalienated land 
in Australia would thus still be subject 
to claims of native title by traditional 
occupiers. In many cases, however, the 
evidentiary burdens apparent in Mabo 
will make litigation of such claims diffi
cult.

It would seem, therefore, that the 
great value of the Mabo decision will 
not be as a precedent for future litiga
tion. Rather, it marks a paradigm shift in 
the underlying legal and moral assump
tions of European colonisation, and 
should provide an impetus for political 
resolution, whether that be reconcilia
tion, treaty or other outcome.12
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LEGAL STUDIES
Article 1: ‘R ew ritin g  h is to ry  1: M a b o  v
Queensland: the decision* by Mark Gregory.
Article 2: ‘Rewriting history 2: the wider sig
nificance o f M abo  v Queensland* by Gordon
Biysland.
Questions: Article 1
1. Explain the doctrine o f  ‘terra nullius*. In 

w h ich  c o lo n ie s  w as th is  d o c tr in e  no t 
applied?

2. A ccord ing  to  the  m ajo rity  o f  the High 
C o u rt in  M abo  w hy did  acq u isitio n  o f  
sovereignty and radical tide not necessari
ly mean acquisition o f full ownership of 
territory? W hat were the im plications o f  
this for native title?

3. T h e  c o lo n ia l  a u th o r i t ie s  v iew  th a t 
A borig inal people  w ere ‘primitive* had 
im portant implications for recognition o f 
native title. How did Brennan J deal with 
this view?

4. In  w h a t c ircu m stan ces  can  th e  C row n 
extinguish native tide? Had this been done 
on the Murray Islands?

5. W hat limitations are there on the ability o f 
State legislatures to extinguish native tide?

Questions: Article 2
6. W hat types o f  interests granted over land 

might extinguish native tide?

7. The author suggests that future land rights 
claims will depend on two matters. What 
are they?

8. Do Aboriginal people have a right to com
pensation when their native tide is extin
g u ish ed ?  D iscu ss th e  d if fe re n t  v iew s 
expressed by members o f the High Court 
on this point.

9. D iscuss the  w ider im p lica tio n s  o f  the 
Mabo decision. In particular, what impact 
do you think the decision m ight have on 
race relations in Australia?

Activities/discussion
Debate the topic: ‘That the decision in Mabo 
provides litde comfort to Aboriginal people. 
W hile recognising native tide in theory, the 
reality is that most land in Australia has been 
taken away from Aboriginal people without 
com pensation and the High Court decision 
provides litde support for compensation to be 
paid.*

Essay topic: ‘Now that the High Court has 
decided that native tide does exist in Australia 
it is time to take one more step and recognise 
Aboriginal customary law for all purposes.* 

Research: The claiming of land rights by 
A boriginal people is not ju s t about title to

property. The importance of the issue lies in 
the e x ten t to  w hich  d en ia l o f land righ ts 
underpins a whole system of social and eco
nomic injustice. Find out as much as you can 
about the special relationship Aboriginal peo
ple have with their land and the im pact the 
denial o f land rights has on Aboriginal peo
ple.
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