
Queensland
THE NEW EXEMPLAR OF

Democracy
In May 1992, the Queensland Government enacted its path-breaking 
Legislative Standards Act. The Act establishes an array of standards 
against which the appropriateness of State legislation must now be 
judged. In doing so, the Government ushered in a system of legislative 
review that provides a model that other States and the Commonwealth 
would do well to follow. Although not without its flaws, the new leg
islative scheme will ensure that, in future, the merits of legislation 
which trespasses on the rights and liberties of Queenslanders will be 
actively and critically considered. Democracy in Queensland will be the 
principal beneficiary.

In this article, I describe the principal features of the new legislation, 
comment on some of the innovations it introduces and conclude with 
suggestions for its further reform.

Background
The Legislative Standards Act was introduced in response to the recom
mendations of the Electoral and Administrative Review Commission 
(E A R C ).1 EARC had inquired  into the role o f the O ffice of 
Parliamentary Counsel following from the Fitzgerald Commission’s 
concern that Queensland’s Parliamentary Counsel had not been given 
sufficient independence during the Bjelke-Petersen years.2 It recom
mended not only that the Office of Parliamentary Counsel should be 
established independently but also that the Office play a pivotal role in 
ascertaining whether legislation conformed with fundamental legisla
tive principles defined by law.

Introducing the legislation, the Premier, Mr Goss, set it in its politi
cal context:

For too  m any years, the system  o f  law  m aking in Q ueensland operated w ithout suf
fic ien t regard for the rights and liberties o f  our citizens. W hat w e  n ow  call funda
m ental leg isla tiv e  princip les w ere not p rev iou sly  w ell know n am ong public ser
vants and even  M inisters.

O f  greater concern w as the ab sence o f  proper check s and balances to ensure that 
both Cabinet and Parliam ent w ere adequately inform ed w hen proposed legislation  
w as design ed  (intentionally  or otherw ise) to  depart from  fundam ental principles 
upholding rights and liberties . . .

Fundamental leg islative principles are guiding principles that help us ensure that leg
islation does not unduly interfere w ith the rights and freedom s o f  Queenslanders . . .

T hey are principles on w hich  a parliam entary dem ocracy based on  the rule o f  law  
is  founded.3

The objects of the Act are to ensure that Queensland legislation is of 
the highest standard, that it is drafted efficiently and effectively and that 
it is readily available in both printed and electronic form (s.3).

In order to achieve these objects, the Act establishes the Office of 
Queensland Parliamentary Counsel (s.5(l)). Subject to the Minister, the 
Office is placed under the control of the Parliamentary Counsel (s.6(l)). 
The Office is not, therefore, part of a department. It performs its func
tions independently. Parliamentary Counsel’s principal function is to 
draft legislation and regulations for submission to the Parliament 
(s.7(a)-(f)). In doing so, it provides Ministers and public servants with 
advice on the application of the fundamental legislative principles set 
down in the Act (s.7(g)).
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u n d e r lie  a  p a r lia m e n ta ry  d e m o c ra c y  b a s e d  o n  th e  ru le  o f  law  
( s .4 ( l ) ) .  T h e  p r in c ip le s  r e q u ir e  th a t  le g is la t io n  m u s t  h a v e  
s u ff ic ie n t  re g a rd  to  th e  r ig h ts  a n d  lib e r t ie s  o f  in d iv id u a ls  a n d  
to  th e  in s t i tu t io n  o f  P a r l ia m e n t  (s .4 (2 )) .

M o re  sp e c if ic a lly , s .4  o f  th e  A c t  se ts  d o w n  th e  p r in c ip le s  
in  th e s e  tw o  c a te g o r ie s  a s  fo llo w s :

4(3) W hether leg isla tion  has su ffic ien t regard to  rights and liberties o f  
individuals depends on  whether, for exam ple, the leg islation  -
(a) m akes rights and liberties, or ob ligations, dependent on adm inis
trative p ow er on ly  i f  the p ow er is  su ffic ien tly  defined  and subject to 
appropriate review ; and
(b) is  con sistent w ith  the princip les o f  natural justice; and
(c) a llow s the d elegation  o f  adm inistrative p ow er on ly  in appropriate 
cases and to appropriate persons; and
(d) d oes not reverse the onus o f  p roof in  crim inal proceedings w ithout 
adequate justification; and
(e) con fers p o w er  to enter prem ises, and search  for or se iz e  docu
m ents or other property, on ly  w ith  a warrant issu ed  by a ju d ge  or 
other jud icia l officer; and
( 0  provides appropriate protection against incrim ination; and
(g) d oes not adversely  affect rights and liberties, or im p o se  ob liga 
tions, retrospectively; and
(h) d oes not con fer im m unity from  proceeding or prosecution w ithout 
adequate justification; and
(i) provides for the com pulsory acquisition  o f  property on ly  w ith fair 
com pensation; and
(j) has su ffic ien t regard to A boriginal tradition and Island custom ;
(k) is unam biguous and drafted in a su ffic ien tly  clear and precise w ay. 
4 ( 4 )  W h eth e r  a B il l  h as s u f f ic ie n t  regard  to  the in s t itu t io n  o f  
Parliam ent depends on whether, for exam ple, the Bill -
(a) a llo w s  the d e leg a tio n  o f  le g is la t iv e  p o w er  o n ly  in appropriate 
cases and to appropriate persons; and
(b) su ffic ien tly  subjects the exerc ise  o f  delegated  leg isla tive  p ow er to 
the scrutiny o f  the le g is la t iv e  A ssem bly; and
(c) authorises the am endm ent o f  an A ct only by another A c t

T h e  re q u ir e m e n t  th a t le g is la tio n  s h o u ld  h a v e  ‘s u f f ic ie n t’ 
re g a rd  to  th e  p r in c ip le s  se t d o w n  is a  c le a r  in d ic a tio n  th a t th e  
p r in c ip le s  th e m s e lv e s  a rc  n o t to  b e  ta k e n  a s  a b s o lu te  s ta n 
d a rd s . R a th e r , th e y  a c t  a s  p re s u m p tio n s  a b o u t  th e  d e s ira b le  
fo rm  o f  le g is la t io n , p re s u m p tio n s  w h ic h  m ay  b e  d is p la c e d  
w h e re  c i th e r  in d iv id u a l c i r c u m s ta n c e  o r  th e  b ro a d e r  p u b lic  
in te re s t  so  d ic ta te s . A s  th e  P re m ie r  p u t it, th e se  a rc  ‘ fu n d a 
m e n ta l  b u t  n o t  fu n d a m e n ta l is t ’ p r in c ip le s .  T h e y  sh o u ld  b e  
re ad  a n d  a p p lie d  in  a  c o m m o n  se n se  w a y  w ith  d u e  re g a rd  to  
th e  o p e ra tio n  o f  c o m p e tin g  in te re s ts  a n d  s ta n d a rd s .4

C o n se q u e n tly , P a r l ia m e n ta ry  C o u n se l a n d  le g is la tio n  o f f i
c e rs  in  d e p a r tm e n ts  w ill b e  re q u ire d  to  a d d re s s  a  n u m b e r  o f  
q u e s tio n s  in  d e te rm in in g  w h e th e r  o r  n o t a  b re a c h  o f  th e  p r in 
c ip le s  h a s  o c c u rre d . T h e s e  m ay , fo r  e x a m p le , in c lu d e  th e  fo l
lo w in g :

1. W h a t is th e  o b je c t  o f  th e  le g is la tio n ?
2. W h a t a rc  th e  p r in c ip a l  m e a n s  b y  w h ic h  th e  le g is la tio n  

s e e k s  to  a c h ie v e  th e  o b je c t?
3. A re  th e  m e a n s  s e t  d o w n  p ro p o r tio n a l to  th e  o b je c t  to  b e  

a c h ie v e d ?  T h a t  is:
A re  th ey  a p p ro p r ia te ly  d e s ig n e d  to  a c h ie v e  th e  o b je c t?
A re  th e y  c o n s is te n t  w ith  th e  fu n d a m e n ta l le g is la tiv e  p r in 
c ip le s?
Is th e ir  e f fe c t  p ro p o r tio n a l  to  th e  im p o r ta n c e  o f  th e  
o b je c t?

4 . I f  th e  m e a n s  a re  n o t  p ro p o r tio n a l to  th e  o b je c t,  d o e s  th e  
im p o r ta n c e  o f  th e  o b je c t  o u tw e ig h  th e  la c k  o f  p ro p o r tio n 
a li ty  th a t h a s  b e e n  d is c lo se d ?

T h e  fu n d a m e n ta l  le g is la t iv e  p r in c ip le s  a re  b ro a d ly  c a s t  
a n d ,  a s  a  r e s u l t ,  th e  p o w e r  c o n f e r r e d  o n  P a r l i a m e n ta r y

Counsel to advise on the appropriateness of legislation is 
wide. This advice can be pitched at any one of the three lev
els. First, Parliamentary Counsel’s officers will alert depart
ments to possible breaches of the principles when drafting 
legislation pursuant to Cabinet instructions. Second, if no 
agreement about the form of legislation can be reached 
betw een the O ffice and the departm ent concerned, 
Parliamentary Counsel may pursue the matter with the Chief 
Executive or Minister concerned. If these discussions prove 
unfruitful, Parliamentary Counsel may draw the issue in 
question to the attention of Cabinet’s Parliamentary Business 
and Legislation Committee of which he/she is a member.

The Public Business and Legislation Committee monitors, 
reviews and ranks legislative proposals for Cabinet and is 
responsible to Cabinet for the efficiency and effectiveness of 
the Government’s legislative systems and programs. One of 
its terms of reference is to advise the Cabinet of any dissent
ing views expressed either by the Attorney-General or 
Parliamentary Counsel concerning the operation of the fun
damental legislative principles or any other matters in pro
posed legislative initiatives. The Office is, therefore, autho
rised and entitled to express its views regarding the form and 
content of legislation at the highest levels of Queensland 
government.5

Innovations
The Legislative Standards Act commands attention for a 
number of different and important reasons. It codifies princi
ples of best legislative practice in detailed terms, terms 
designed not only to better protect the rights and privileges 
of individuals and the Parliament, respectively, but also to 
improve the quality of legislation more generally. It amounts, 
in effect, to a mini bill of rights, although its methods of 
enforcement are quite different from those usually associated 
with such bills.

It establishes the Office of Parliamentary Counsel to act 
as the guardian of these new principles. The Office will not, 
of course, have effectively performed its role in this regard 
until it has instilled an awareness of, and adherence to, the 
principles within each department with which it deals. In the 
interim, however, the authority with which it has been con
ferred will ensure that, within government, considerable 
pressure can and will be brought to bear to ensure that rea
soned legislation is produced.

The Act provides Parliamentary Counsel with a wide- 
ranging and independently exercised mandate. The role of 
Parliamentary Counsel is not limited to drafting legislation on 
government instruction. It may also draft private members 
bills and any other bills for Members if requested to do so. 
The Office not only provides advice to Ministers with regard 
to the application of the fundamental legislative principles but 
may also advise individual Members in relation to them. 
Perhaps, more interstingly, the Office is required to provide 
advice to Ministers and Members on alternative ways of 
achieving the policy objectives embodied in legislation 
(s.7(g) and (h)). This policy role is expressed in broad terms 
and marks a significant departure from the more technical 
functions which similar offices have traditionally pursued.

In short, Parliamentary Counsel is no longer the creature 
of governm ent but like the A uditor-G eneral and the 
Ombudsman, stands alone and forms part of a new, post- 
Fitzgerald system of checks and balances on which good 
government in Queensland will now be founded.
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C o m m e n t
There are two features of the legislation which, I believe, 
deserve more detailed consideration. The first is the enmesh- 
ment of Parliamentary Counsel in policy issues. The second 
concerns the role which the Parliament should play in scruti
nising new bills and subordinate legislation. I will deal with 
each in turn.

It has never been the case, however popularly the view 
may be held, that Parliamentary Counsel’s staff are mere tech
nicians. In order properly to perform their functions, these 
staff must immerse themselves in the policy domain inhabited 
by the legislation with which they are concerned. No Cabinet 
instruction ever provides comprehensive guidance on how 
relevant policy objectives should be effected in legislation. A 
host of second order policy issues must, therefore, be resolved 
during drafting.

Consequently, to construct an effective 
legislative scheme there must be continuous 
dialogue between a sponsoring department 
and those drafting its legislation. As they 
arise, policy problems will then be resolved 
by the two in tandem and each will bring to 
the problems a knowledge of, and attitude 
towards, the policy concerned.6 So much can 
be taken as read. However, the Legislative 
Standards Act adds two further dimensions to 
Parliamentary Counsel’s role which are novel 
and potentially controversial.

Follow ing the A c t’s in troduction ,
Parliamentary Counsel in Queensland enters 
policy negotiations as the representative of a 
clearly defined set of legislative values -  the 
values embodied in the fundamental legisla
tive principles. These principles and values, 
in turn, have a clear policy content. As the 
guardian of the princip les, therefore,
Parliamentary Counsel’s influence in policy 
discussion is likely to be enhanced consider
ably.

The influence of the Office need not stop there. 
Parliamentary Counsel is given a clear mandate by the Act 
not only to advise on the application of the fundamental leg
islative principles but also to advise Ministers, parliamentari
ans and departmental officers on any ‘alternative ways of 
achieving policy objectives (s.7(g) and (h)). While this may 
mean no more than that Parliamentary Counsel staff carry out 
their traditional functions as previously described, the very 
general way in which the mandate is couched appears to give 
Parliamentary Counsel an authority to contribute to policy 
development, which is not only uncharted but unprecedented.

In coming years, one of the more fascinating exercises in 
Australian administrative law will be to observe how exactly 
Queensland’s Parliamentary Counsel balances the Office’s 
traditional requirement for professional detachment with its 
newly conferred mandate to intervene in and suggest alterna
tive means of achieving the government’s policy objectives. 
The present Parliamentary Counsel, John Leahy, formulated 
the dilemma in these terms:

One the one hand, the drafter must remain professionally detached and 
objective. The drafter must not allow personal views to affect profes
sional judgement nor become a partisan in areas of political or policy 
controversy. . .

On the other hand . . .  the drafter must adopt a pro-active role . . .  the 
drafter must frequently play devil’s advocate and forcefully point out 
the implications and consequences of policy proposals and alternative 
approaches to implement them. If the drafter fails to do so, the drafter 
does not cany out the drafter’s professional role to serve the interests of 
his or her client7

Paradoxically, and in conclusion, the very strength of 
Parliamentary Counsel’s new role may turn out to constitute 
one of the legislation’s principal weaknesses. This is because 
the task of commenting on the appropriate form of legislation 
and on its compliance with the fundamental legislative princi
ples falls primarily on Parliamentary Counsel’s shoulders and, 
therefore, remains ‘in house’.

Unlike the systems established in Canberra and Victoria, 
no parliamentary scrutiny of acts and regulations committee 
has yet been established. The existence of such a committee is

of great importance, since it is 
only through such a m ulti
party  com m ittee that the 
scrutiny process can become 
more open and accessible.

At present, it is only the 
governm ent which has the 
benefit of professional advice 
regarding the form and quality 
o f legislation. It would be 
preferable if, in addition, a 
parliamentary committee (and, 
through it, the Parliament as a 
whole) could also receive sim
ilar advice, whether provided 
by Parliamentary Counsel or 
independently  by the 
Parliament’s own staff.

The Goss Government is 
currently considering whether 
to establish such a committee. 
Were it to do so, the Queens

land Parliament’s capacity to hold government to account 
would be significantly advanced and Queensland’s model of 
legislative review could unequivocally be held out as the 
exemplar for the development of similar systems elsewhere in 
Australia and other Westminster countries.
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