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community may often have greater difficulty in gaining 
access to material of that kind and, consequently, are at a dis
advantage compared with those who can afford to purchase 
commercial services.

The Committee concluded that explanatory materials 
should be made readily available. It recommended that the 
D epartm ent of the House of R epresentatives and the 
Department of the Senate should establish and maintain a 
public-access database containing the text of materials which 
may be used to assist in the interpretation of legislation (para. 
11.71).

In addition, the Committee recommended that the Office of 
Legislative Drafting (that section of the Attorney-General’s 
Department responsible for drafting most subordinate legisla
tion) establish and maintain a public-access database of the 
text of the explanatory statement tabled in Parliament with 
each subordinate legislative instrument (para. 11.72).

While the Committee recommended that extra resources be 
granted to the Office of Legislative Drafting and the 
Departments of the House of Representatives and the Senate 
to establish and maintain the databases that the Committee 
advocated, it did not address the ticklish question of costs of 
public access. Moreover, it is not clear why the same aigu- 
ments (the costs and the skills needed) that the Committee 
expressed against the electronic distribution of legislation do 
not apply in relation to extrinsic material. Presumably, the 
costs of delivering such information electronically would be 
quite high and, once again, would disadvantage those with 
fewer resources.

Subordinate legislation -  public notification
Subordinate legislation often affects people’s lives as much as 
does primary legislation. Subordinate instruments must be 
tabled in Parliament within a specified period and may be dis
allowed by either House of the Parliament. However, subordi
nate legislation is not subject to the same kind of parliamen
tary scrutiny as Acts. The Senate Committee considered that 
there should be greater opportunity for the public scrutiny of 
subordinate legislation. The Committee considered that the 
notification procedure for the Commonwealth should include 
the following features:
• Before making a statutory rule, each department or agency 

should publish a notice in the Commonwealth of Australia 
Gazette and any other source which the proponent agency 
considers necessary to reach those affected by the proposed 
rule. An exception would be made in cases of emergency 
or on cost-benefit grounds or where the legislation is sensi
tive on economic, political and inteigovemmental grounds. 
Use of the exceptions should be closely examined by the 
Senate Standing Com m ittee on R egulations and 
Ordinances.

• The notice should give a summary of the proposed rule, 
state the reason for making it and give the statutory author
ity for it.

• Members of the public should have the right to comment in 
writing on the proposed statutory rule. The department 
could provide an opportunity for oral hearings.

• A minimum of 30 days for submitting comments should be 
given and the department should then be required to write 
a report summarising comments and addressing the con

cerns raised. The report should be tabled in Parliament and 
made publicly available along with an explanatory state
ment (paras 2.103-2.105).
The Senate Committee recommended that a Legislative 

Instruments Act be enacted to cover all subordinate legisla
tion, that a system of prior public notification be implemented 
where subordinate legislation is contemplated and that all sub
ordinate legislation be regularly consolidated and indexed to 
enable it to be easily located (recommendation 11).

In view of the reach and importance of subordinate legisla
tion, these recommendations are worth serious consideration, 
despite their cost implications.
Kathryn Cole is a Canberra lawyer.
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Police powers 
extended
DANNY SANDOR and ROB WHITE 
discuss the Victorian Government’s 
bid to grant extensive powers to police.
The Crimes Amendment Bill 1993 is the most recent attempt 
by the Victorian Government to grant police extensive powers 
in the areas of demanding citizens’ names and addresses, fin
gerprinting suspects and obtaining forensic samples. The pro
posed legislation substantially increases the powers of the 
police, while simultaneously decreasing their accountability 
to the community at large.

Name and address powers
Under current Victorian law, there is no general power to 
demand a citizen’s name and address. Refusal is not consid
ered obstruction of police. The Bill introduces a new sweep
ing power to demand name and address. A citizen will be 
guilty of a summary offence and liable to a level 13 fine for 
refusal or for giving an address that is not ‘full and correct’.

To demand name and address, a member of the police 
force will merely need to believe on reasonable grounds that 
the person has committed or is about to commit an offence, or 
that the person may be able to assist in the investigation of an 
indictable offence which has been committed or is suspected 
of having been committed.

The proposed name and address laws do not expressly 
recognise that there are reasonable excuses, for example, not 
understanding English or the officer not being in uniform. The 
power would not even be confined to circumstances where 
the citizen’s identity was unknown.

The power is an exceptionally powerful tool for harass
ment and potential abuse. This is particularly relevant to the 
policing of young people. A major source of resentment on 
the part of young people is the use of ‘move on’ and ‘name
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check’ powers by the police as a means to regulate their activ
ities and behaviour. The use of such powers in everyday inter
action with young people is common in a number of States 
and has led to deep tensions and conflicts at the street level.1

Moreover, in practice, police will be able to detail a person 
who cannot prove the name and address they give is correct. 
Although there is no express requirement that citizens be able 
to verify their name and address, arrest could follow a police 
suspicion that the information given was false or not full and 
correct Again this has a number of civil rights implications, 
not to mention the difficulties faced by the homeless and des
titute in responding to such requests.2

Fingerprinting
Under the current provisions of the Crimes Act 1958, finger- 
printing is a procedure for demonstrated investigative purpos
es. Suspects aged 17 and over can give informed consent to a 
procedure or have the m atter determ ined before a 
Magistrates’ Court. Suspects aged between 10 and 17 years 
must be brought before a Children’s Court for an order. They 
have no capacity to consent. A child aged 10 years or less 
must not be fingerprinted. The reliance on courts reflects con
cerns about the voluntariness of ‘consent’ in the investigative 
context.

Even though current law provides apparent safeguards in 
the fingerprinting of young people, the reality does not reflect 
this. For example, a recent study of youth-police relations 
showed that, in Victoria, fully 54% of those young people 
aged 16 or under who were taken to police stations reported 
being fingerprinted. In a similar vein, despite legislation in 
Victoria, only 38% of young people aged 16 or under reported 
having a third person present while at the police station, and 
50% reported being held in police cells.3

The proposed laws render fingerprinting a matter of routine 
and severely erode the supervisory role of the courts. For 
young people aged 10 to 14 years, a court will only be able to 
decide whether the prints should be taken if both the parent 
and child do not give consent to the procedure. Should the 
matter get to court, the young suspect is not a party to the pro
ceedings, may not call or cross-examine witnesses and has a 
highly restricted capacity to address the court.

Young people over 14 years will be treated as though they 
were adults for the purposes of fingerprinting. They will be 
unable to refuse and the Bill eliminates access to the courts 
for a determination. More disturbing still is that senior police 
will have the authority to decide that ‘reasonable force’ may 
be used. The citizen may not even have been charged.

When prints are forcibly taken by police from a citizen 
under 17, parents will be expected to stand by and helplessly 
watch. It will be recorded on video if practicable. Otherwise it 
will be audio-taped. There will be no video souvenir of the 
forcible taking of prints from those 17 years and over.

The Bill purports to require the automatic destruction of 
the fingerprint records taken from juveniles found guilty of an 
offence who reach the age of 26 with a ‘clean slate’. Only 
prints taken under the regimen introduced by the Bill are auto
matically destroyed. Prints taken under current law will only 
be destroyed on application. Those whose prints were taken 
before the current law came into force are completely ineligi
ble for expungement The Bill is also unclear whether a fur
ther offence as a child, even if followed by an unblemished
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adult record, will attract the requirement for destruction of 
prints.

Forensic procedures
At present, the law only covers blood samples. The Bill 
would expand the range of samples which may be obtained 
(blood, anal swab, sample of pubic hair, mouth scrapings) and 
dental impressions. The Bill claims to make a distinction 
between intimate and non-intimate procedures, with the for
mer requiring a doctor of the same sex, but only if practicable. 
So called ‘non-intimate’ procedures may be carried out by 
anyone authorised by the police of either sex even though the 
suspect may be required to remove all or most clothes.

A Children’s Court order remains necessary for all young 
suspects and a Magistrates Court order must still be obtained 
for suspects aged 17 or over who do not give informed con
sent. As with court proceedings with respect to fingerprinting, 
police will be the sole party to an application for court orders 
to extract body samples. In the case of urgent applications, 
these highly intrusive invasions of bodily integrity can be 
authorised without sworn evidence.

These particular provisions have been criticised by the 
President of the Australian Medical Association who has said 
that ‘Medical practitioners will not accept any law which con
dones medical assault on persons who have not freely and 
informedly given their prior consent’.4

More generally, the proposed legislation has been con
demned by Human Rights Commissioner, Brian Burdekin, by 
Brind Wolnarski, chair of the Criminal Bar Association, the 
Bar Council of Victoria and by a wide range of academics, 
welfare organisations, and community and youth workers. 
The Federal Government has also indicated that it may inter
vene to override the legislation if it is found to breach 
Australia’s obligations under the International Covenant on 
Civil and Political Rights, and the International Covenant on 
the Rights of the Child.
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The walls have ears
Police bugs in remand cells.
BARBARA ANN HOCKING reports 
on a recent English decision
This Brief deals with the recent English decision in R v Bailey 
and another (1993) 3 All ER 513. The English Court of 
Appeal (Criminal Division) dealt with the evidentiary impli-
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