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The euphoria initially generated among Aboriginal and Torres Strait 
Island people by the Mabo decision1 has given way to tension and uncer­
tainty. The High Court decision admits that ‘native title’ had been histori­
cally repressed in Australia and recognises an inherent right of indige­
nous people to their land. By inherent right is meant a right that existed 
before European colonisation. It is not something granted by the Crown, 
but flows from the indigenous peoples’ original occupation of their lands. 
However, the wider political and legal implications of the decision 
remain unclear. In this ‘decade of reconciliation’ does the Mabo decision 
herald a turning point in the relationship between Aboriginal and Torres 
Strait Island people and the Australian nation? The Mabo case has cer­
tainly led to an upsurge in interest among Torres Strait Island people in 
their future political and legal status. If a right to their land was not extin­
guished by the accession of British sovereignty, does a right of self-gov­
ernment also survive?

This article discusses this issue, and others arising out of attempts by 
Torres Strait Island people to chart a course toward greater autonomy. 
‘Autonomy’, following Nettheim, refers ‘to any sort of status under 
which a people have effective political control over the matters that con­
cern them’.2

Claims for autonomy
The ideal of ‘autonomy’ was espoused in the 1970s during the border dis­
pute and Torres Strait Treaty negotiations.3 Carlemo Wacando challenged 
the Crown’s annexation of Damley Island in the courts,4 and, in 1976, the 
Torres United Party (TUP) was formed, chaired by Wacando.5 The TUP 
made a submission to the United Nations Special Committee on 
Decolonisation regarding sovereignty and separate nationhood for the 
Torres Strait Islands.6 In January 1988, a meeting of Torres Strait Island 
people at Thursday Island concluded with a call for ‘sovereign indepen­
dence’.7 It being Australia’s bicentenary year, the independence call 
proved an embarrassment to the Federal Government

After the January 1988 call for independence there was much media 
‘hype’ and a flurry of both Federal and State Government activity, culmi­
nating in a Federal Interdepartmental Committee investigation and report 
on Islander concerns.8 During 1988, an Independence Working Party was 
set up,9 and other independence meetings were held both in the Islands 
and on the mainland. Mainland Island people formed Magani Malu Kes 
(MMK), an organisation to further the independence cause, and the 
Torres United Party re-emerged.10

The future legal status of the Torres Strait Islands continues to concern 
Torres Strait Island people. Self-government issues were discussed in 
1992 at the Second National Conference of Torres Strait Island People 
(Rockhampton, 13-16 April), by Island representatives at the 10th 
Session of the United Nations Working Group on Indigenous Populations 
(Geneva, 20-31 July), at the ‘Surviving Columbus’ Conference (Darwin, 
30 September-2 October),11 at the First National Meriam Meeting in 
Townsville in September,12 and in New York at the United Nations launch 
of the Year for the World’s Indigenous People in December.

Casting these discussions in legal terms, the options for greater auton­
omy include:
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se c e ss io n  a n d  fu ll so v e re ig n ty  a s  a n  in d e p e n d e n t n a tio n ; 

te r r i to r ia l  s e lf - g o v e rn m e n t  f o l lo w in g  th e  e x a m p le  o f  th e  
N u n a v u t T e rrito ry  o f  th e  In u it  in  C a n a d a , a n d  w ith  p e rh a p s  
a  form  o f  s e l f - g o v e r n m e n t  b a s e d  o n  th e  N o r f o lk  I s la n d  
m o d e l;

s ta te h o o d  w ith in  th e  A u s tra lia n  fe d e ra tio n ; a n d

le g is la t iv e ly  p ro v id e d  c o m m u n ity - b a s e d  s e lf -g o v e rn m e n t 
su c h  a s  s u g g e s te d  b y  th e  Q u e e n s la n d  L e g is la t iv e  R e v ie w  
C o m m itte e .13

Sovereignty and secession
W h a t p o s s ib il i ty  is  th e re  fo r  th e  c re a tio n  o f  an  in d e p e n d e n t, 
s o v e re ig n  n a tio n -s ta te  fo r  th e  T o rre s  S tra it?  T h a t  th e  T o rre s  
S tra it Is la n d s  fo rm  p a r t  o f  th e  S ta te  o f  Q u e e n s la n d  w a s  se ttled  
b y  th e  H ig h  C o u r t  in  1981 a f te r  W a c a n d o  c h a lle n g e d  th e  1879 
a n n e x a t io n  o f  D a r n le y  I s l a n d .14 Coe v Commonwealth o f  
Australia (1 9 7 9 )  53  A L JR  4 0 3  a lso  s tru c k  o u t a  c h a lle n g e  to  
A u s tra lia n  so v e re ig n ty  b y  an  A b o rig in a l c la im an t. In  th e  Mabo 
case th e  H ig h  C o u r t  a f f irm e d  its  ru l in g  in  Wacando th a t th e  
T o rres  S tra it  Is la n d s  w e re  v a lid ly  a n n e x ed .

A l th o u g h  th e  d e c is io n  in  Mabo h a s  b e e n  w e lc o m e d  a s  
re c o g n is in g  th e  su rv iv a l o f  ‘n a tiv e  t i t le ’ to  lan d , th e  d e c is io n  is 
a lso  a  c le a r  re s ta te m e n t th a t  th e  T o rres  S tra it Is lan d s  a re  su b ­
j e c t  to  th e  p o w e r  o f  th e  Q u e e n s la n d  a n d  C o m m o n w e a l th  
P a r l ia m e n ts .  A c c o rd in g  to  th e  m a jo r i ty  ru l in g , a l th o u g h  th e  
C ro w n  d id  n o t  a c q u ire  ‘a b so lu te  b e n e f ic ia l  o w n e rs h ip ’ u p o n  
a n n e x a tio n , i t  d id  a c q u ire  ‘ra d ic a l title  to  th e  la n d  a n d  a  so v e r­
e ig n  p o litic a l  p o w e r* .15 R a d ic a l title  is  th e  p a ra m o u n t t itle  to  
th e  la n d  th a t  th e  C ro w n  a c q u ire s  u p o n  a  d e c la ra tio n  o f  so v e r­
e ig n ty . A lth o u g h  i t  d o e s  n o t a u to m a tic a lly  e x tin g u ish  a ll e x is t­
in g  in te re s ts  in  la n d , ra d ic a l t itle  d o e s  m e a n  th a t th e  C ro w n  h as  
th e  power to  ex tin g u ish  th em .

H o w e v e r, Mabo s till le a v e s  o p e n  th e  p o s s ib ility  th a t in d ig e ­
n o u s  self-government c o u ld  su rv iv e  th e  C ro w n ’s ac q u is itio n  o f  
ra d ic a l title . A lth o u g h  re c o g n ise d  b y  th e  c o m m o n  law , ‘n a tiv e  
t i t le ’ is  n o t  a  fo rm  o f  c o m m o n  law  la n d  ten u re . I t is  title  to  la n d  
b a se d  o n  customary law , th e  law s  o f  th e  in d ig e n o u s  p eo p le . I f  
‘n a tiv e  t i t le ’ h a s  su rv iv e d , w h y  n o t  o th e r  fo rm s  o f  c u s to m a ry  
law  a n d  th e  p o litic a l  sources o f  th a t law ?

T h e  te rm  s o v e r e ig n ty  h as  b e e n  p o w e rfu lly  u sed  in  p o litic a l 
rh e to r ic  b y  in d ig e n o u s  p e o p le  to  a s se r t  an  im m u n ity  fro m  th e  
ex e c u tiv e , le g is la tiv e  a n d  ju d ic ia l  ju r isd ic tio n  o f  th e  re sp e c tiv e  
s ta te s  ‘o c c u p y in g ’ th e ir  la n d s .16 H o w e v e r, a c c o rd in g  to  in te rn a ­
tio n a l law , so v e re ig n ty  is  so m e th in g  th a t o n ly  s ta tes  c a n  c la im . 
I t  d e n o te s  a  s ta te ’s le g a l s ta tu s  a s  b e in g  in d e p e n d e n t fro m  th e  
ju r isd ic tio n  o f  a  fo re ig n  s ta te  a n d  a s  b e in g  su b je c t o n ly  to  p u b ­
lic  in te rn a tio n a l law . S u c h  c o m p e tin g  v ie w s  o f  so v e re ig n ty  a re  
d is c u s se d  b y  M c H u g h  w ith  re g a rd  to  M a o r i c la im s .17 H e  n o te s  
th a t th e  E n g lish  ju r is t ,  A .V . D icey , d re w  a  d is tin c tio n  b e tw e e n  
‘le g a l s o v e re ig n ty ’ ( th e  C ro w n ’s in d iv is ib le  p o w e r  to  g o v e rn  
e x c lu s iv e ly ) , a n d  ‘p o litic a l  s o v e re ig n ty ’ w h ich  is  v e s te d  in  th e  
p e o p le  a n d  w h ic h  le g itim a te s  th e  C ro w n ’s ‘le g a l so v e re ig n ty ’. 
T h e  C ro w n ’s  ‘le g a l s o v e re ig n ty ’ p re v a ils  o v e r  ‘p o litic a l so v e r­
e ig n ty ’. M c H u g h  a rg u e s  th a t, ‘M a o ri s o v e re ig n ty ’ c a n n o t b e  a  
‘le g a l so v e re ig n ty ’. I t  c o u ld  become le g a l b u t  o n ly  w ith in  th e  
a ll-e n c o m p a ss in g  so v e re ig n ty  o f  th e  C ro w n .18 T h a t is , i t  w o u ld  
b e  a  su b o rd in a te  so v e re ig n ty .

C o m p e tin g  v ie w s  o f  so v e re ig n ty  a re  so m e tim e s  re so lv e d  on  
th e  b a s is  o f  w h e th e r  th e y  c a n  b e  c la s s i f ie d  a s  ‘e x te r n a l ’ o r  
‘i n te r n a l ’ . ‘E x te r n a l  s o v e r e ig n ty ’ is  th a t  g r a n te d  to  a  s ta te  
u n d e r  in te rn a tio n a l  la w  a n d  is  th e  p o w e r  to  c o n d u c t  fo re ig n

r e l a t i o n s  o n  b e h a l f  o f  a n y  ‘ i n t e r n a l ’ s o v e r e ig n  e n t i t i e s .  
‘In te rn a l s o v e re ig n ty ’ c a n  ta k e  a  n u m b e r  o f  fo rm s , fo r  ex a m ­
p le ,  th e  s u b o rd in a te  s o v e r e ig n ty  c la im e d  b y  th e  s ix  S ta te s  
w i th in  A u s t r a l i a ’s f e d e r a l  s y s te m , o r  b y  in d iv id u a l  In d ia n  
n a tio n s  w ith  th e  r ig h t o f  in te rn a l se lf-g o v e rn m e n t in  th e  U n ited  
S t a t e s .19 H o w e v e r ,  a c c o r d i n g  to  M c H u g h ,  th e  A m e r ic a n  
‘d e p e n d e n t  d o m e s tic  n a t io n ’ is  n o t p o s s ib le  w h e re  c o u n tr ie s  
o w e  a lle g ia n c e  to  th e  C ro w n  b e c a u se  th e y  h a v e  a  c o n s titu tio n ­
a l trad itio n  d iffe re n t fro m  th a t o f  th e  U n ite d  S ta tes . ‘L e g a l’ a n d  
‘p o l i t ic a l ’ s o v e re ig n ty  a r e  n o t  sy n o n y m o u s .20 T h e re fo re , th e  
A m e ric a n  m o d e l c o u ld  n o t b e  u s e d  in  th e  c o n te x t o f  th e  T orres 
S tra it Is lan d s .

T h e  A u s tra lia n  C o n s titu tio n  d o e s  n o t m a k e  ex p re ss  p ro v i­
s io n  f o r  a  S t a t e ,  o r  p a r t  o f  a  S t a t e ,  to  s e c e d e  f r o m  th e  
C o m m o n w e a l th .  M o r e o v e r ,  C r a v e n  s h o w s  th a t  u n i la te r a l  
s e c ess io n  c o n f lic ts  d ire c tly  w ith  th e  C o n s titu tio n .21

It  w o u ld  th e re fo re  re q u ire  c o n s titu tio n a l am e n d m e n t, u n d e r 
th e  r e s t r ic t iv e  s .1 2 8 , b e f o r e  le g a l  s e c e s s io n  c o u ld  p ro c e e d . 
T h u s  th e  l ik e l ih o o d  o f  c o n s titu tio n a l p ro v is io n  fo r  u n ila te ra l 
sec ess io n  o f  a  S ta te , o r  p a r t  o f  a  S ta te , is  e x tre m e ly  rem o te .

S ece ss io n  a n d  fu ll in d e p e n d e n c e , in  a n y  e v e n t, is  n o  lo n g e r 
so u g h t b y  m a n y  T o rres  S tra it  I s la n d  p e o p le . T h e  C h a irm an  o f  
th e  Is la n d  C o -o rd in a tin g  C o u n c il, M r  G e ta n o  L u i Jr, is  re p o rt­
e d  to  h a v e  said : ‘W e  d o  n o t  w a n t to  s e c e d e  in  te rm s  o f  to ta l 
so v ere ig n ty ; w e  ju s t  w a n t to  lo o k  a f te r  th e  d e liv e ry  o f  serv ices  
to  o u r  p e o p le ’.22

Territorial self-government?
T h e  F e d e ra l C o n s titu tio n  m a k e s  p ro v is io n  fo r  th e  su rre n d e r b y  
a  S ta te  o f  p a r t  o f  its  te rr ito ry  to  th e  C o m m o n w e a lth  ( s . l l l ) ,  
a n d  fo r  th e  a l te ra t io n  o f  th e  l im its  o f  a  S ta te  (s .1 2 3 ) . U n d e r  
s. 111 it is  p o s s ib le  fo r  th e  Q u e e n s la n d  G o v e rn m e n t to  p a ss  leg ­
is la tio n  c e d in g  th e  T o rre s  S tra it  Is la n d s  to  th e  C o m m o n w ea lth . 
In  Paterson v O’Brien23 th e  H ig h  C o u r t  h e ld  u n a n im o u s ly  th a t 
s .1 2 3  d o e s  n o t  a p p l y  to  t e r r i t o r y  c e s s i o n s  u n d e r  s . l l l .  
T h e re fo re , s u r re n d e r  b y  a  S ta te  o f  p a r t  o f  i ts  te rr ito ry  u n d e r  
s. 111 is  n o t co n d itio n a l u p o n  th e  ap p ro v a l o f  i ts  e lec to ra te .

O f  c o u rse , th e  m e re  c o n s t i tu tio n  o f  th e  T o rre s  S tra it  a s  a  
fe d e ra l T e rrito ry  d o e s  n o t  g u a ra n te e  a n y  g re a te r  p o li t ic a l  o r  
e c o n o m ic  a u to n o m y  to  T o r re s  S tr a i t  I s la n d  p e o p le .  U n d e r  
s .1 2 2  o f  th e  f e d e r a l  C o n s t i tu t io n ,  th e  C o m m o n w e a l th  c a n  
m a k e  la w s  fo r  th e  g o v e rn m e n t o f  a n y  o f  i ts  T e rrito rie s . T h is  
m ay , o r  m a y  n o t, in c lu d e  se lf-g o v e rn m e n t le g is la tio n  su ch  as, 
fo r  e x a m p le ,  th e  Northern Territory (Self-Government) Act 
1978  (C th ), o r  th e  Norfolk Island Act 1979  (C th ). T h e  p o w e r 
c o n fe rre d  b y  s .1 2 2  is a  p le n a ry  p o w e r

. . . sufficiently wide to enable the passing o f laws providing for the 
direct administration o f a Territory by the Australian Government 
without separate Territorial administrative institutions or a  separate 
fiscus; yet on the other hand . . .  wide enough to enable Parliament to 
endow a Territory with separate political, representative and adminis­
trative institutions, having control o f its own fiscus.24

T h is  is  r e f l e c t e d  in  th e  v a r ie ty  o f  l e g a l  s t r u c tu r e s  a n d  
a d m i n i s t r a t i v e  a r r a n g e m e n t s  o f  A u s t r a l i a ’s  d i f f e r e n t  
T e r r i t o r i e s . 25 A s  J u l l  p o i n t s  o u t ,  s e v e r a l  o f  A u s t r a l i a ’s 
T e rrito rie s  a lre a d y  h a v e  u n iq u e  p o litic o -a d m in is tra tiv e  in s titu ­
t io n s  s u i te d  to  t h e i r  h i s to r ic a l  a n d  s o c ia l  c i r c u m s ta n c e s .26 
H e n r y  R e y n o l d s  h a s  a l s o  f o c u s e d  o n  t h e  p r e c e d e n t  f o r  
A b o r ig in a l  a n d  T o rre s  S tr a i t  I s la n d  p e o p le  p ro v id e d  b y  th e  
T errito ry  o f  N o rfo lk  Is lan d 27 w h ic h  is  g ra n te d  a  d e g re e  o f  se lf- 
g o v e rn m e n t u n d e r  th e  Norfolk I  stand Act 1 9 7 9  (C th ). A n  e lec t­
e d  n in e  m e m b e r  L e g is la t iv e  A s s e m b ly  h a s  p o w e r  to  m a k e
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l a w s  f o r  th e  ‘p e a c e ,  o r d e r  a n d  g o o d  g o v e r n m e n t ’ o f  th e  
T e rrito ry  a n d  to  ra is e  re v e n u e  fo r  th is  p u rp o se . T h is  m a y  b e  a  
p re c e d e n t  fo r  so m e  fo rm  o f  T e rrito ria l s e lf-g o v e rn m e n t w h ic h  
w il l  s u i t  T o rre s  S tr a i t  I s la n d  p e o p le ’s u n iq u e  h is to r ic a l  a n d  
so c ia l  s itu a tio n , a n d  w h ic h  m a y  o r  m a y  n o t b e  ch o se n  b y  th e m  
th ro u g h  a  p ro c e s s  o f  se lf-d e te rm in a tio n . B u t th is  o p tio n  w o u ld  
p ro v id e  n o  p ro te c tio n  fo r  T o rre s  S tra it  Is la n d  p e o p le  l iv in g  in  
m a in la n d  A u s tra lia  a n d  o u ts id e  th e  T errito ry  b o u n d a rie s .

Statehood
T h e  p ro c e d u re  fo r  c re a tin g  a  n e w  S ta te  f ro m  w ith in  an  e x is t­
in g  S ta te  is  in  ss .1 2 1  a n d  124 o f  th e  C o n s titu tio n . A  n ew  S ta te  
o f  t h e  T o r r e s  S t r a i t  m u s t  n o t  o n l y  b e  a p p r o v e d  b y  th e  
C o m m o n w e a l th  P a r l i a m e n t ,  b u t  a l s o  b y  th e  Q u e e n s la n d  
P a rlia m e n t.28 F o r  th e  S ta te  o f  Q u e e n s la n d  to  g iv e  u p  th is  p a r t  
o f  i ts  te r r ito ry  w ill  b e  p o li t ic a l ly  d if f ic u lt  g iv e n  its  s tra te g ic  
s ig n if ic a n c e  a s  a  b o r d e r  r e g io n ,  a s  w e ll  a s  i ts  c u r re n t ,  a n d  
p o te n tia l ,  e c o n o m ic  im p o rta n c e .29 T h is  a lso  ap p lie s  to  te rr ito ry  
c e ss io n s  u n d e r  s . l l l  d is c u s se d  a b o v e .

S e c t io n  121 e m p o w e r s  th e  C o m m o n w e a l th  n o t  o n ly  to  
‘a d m it’ a n d  ‘e s ta b l is h ’ n e w  S ta te s , b u t  a ls o  to  ‘im p o se  su c h  
te rm s  a n d  c o n d itio n s , in c lu d in g  th e  e x te n t o f  re p re se n ta tio n  in  
e i th e r  H o u s e  o f  P a r l ia m e n t ,  a s  i t  th in k s  f i t ’ . U n c e r ta in t ie s  
re g a rd in g  th e  in te rp re ta tio n  o f  th is  p ro v is io n  w e re  id e n tif ie d  
b y  th e  C o n s titu tio n a l C o m m iss io n  in  its  f in a l re p o r t  o f  1988 
as:

(a) the extent o f  the Parliament’s power to impose terms and condi­
tions cm the admission or establishment of new States;

(b) the basis o f  the representation  o f  new  States in  the Federal
Parliament;
(c) whether the status o f ‘New S tate’ implies parity with existing
States and, i f  it  does, in what respects; and
(d) whether the powers o f a  new State may be restricted in a manner
different from that o f existing States.30

T h e s e  p ro b le m s  a re  c u rre n tly  u n d e r  d isc u ss io n  w ith  re g a rd  
to  th e  p u sh  to w a rd  N o r th e rn  T e rr ito ry  s ta te h o o d .31 T h e y  a re  
re le v a n t  in  a n y  c o n s id e ra tio n  o f  p o s s ib le  fu tu re  s ta teh o o d  fo r 
th e  T o rres  s t r a i t

H o w e v e r, th e re  a re  m o re  im m e d ia te  p ra c tic a l p o litic a l a n d  
e c o n o m ic  fa c to rs  w h ic h  w o u ld  in h ib it  a n d  m a k e  u n re a lis t ic  
a n y  p u s h  to w a r d  th e  e s ta b l i s h m e n t  o f  a  n e w  T o r re s  S tr a i t  
S ta te . T h e s e  in c lu d e  th e  p ro b le m  o f  ra is in g  p u b lic  re v e n u e  
g iv e n  th e  sm a ll  p o p u la tio n  o f  th e  Is la n d s , a n d  th e  p ro b lem  o f  
c re a tin g  th e  n e c e s sa ry  s tru c tu re s  o f  g o v e rn m e n t w h e re  few  a t 
p re s e n t  e x i s t  A lth o u g h  th e re  is  n o  c o n s titu tio n a l re q u ire m e n t 
fo r  th e  le g is la tiv e  s tru c tu re s  o f  a  n e w  S ta te  to  b e  th e  sa m e  a s  
e x is tin g  S ta te s , i t  is  u n lik e ly  th a t  th e  F e d e ra l P a r lia m e n t w o u ld  
d iv e r g e  f r o m  th e  ty p e  o f  s t r u c tu r e  a l r e a d y  f a m i l ia r  to  th e  
A n g lo -A u s tra lia n  le g a l sy s te m . R a th e r  th a n  a llo w in g  g re a te r  
au to n o m y , T o rre s  S tra i t  Is la n d  p e o p le  m a y  e x p e rie n c e  g re a te r  
c o n s tra in ts  a s  th e y  b e c o m e  tra p p e d  w ith in  th e  c o m p le x itie s  o f  
u n fa m ilia r  a n d  c u ltu ra lly  in a p p ro p r ia te  p o litic a l  s tru c tu re s .

W h e th e r  a  s e p a ra te  S ta te  o r  T e rr ito ry  o f  th e  T o rre s  S tr a i t  
Is la n d s  is  v ia b le  o r  n o t, th e  re q u ire m e n t u n d e r  s s . l l l  a n d  124 
o f  Q u e e n s la n d  P a lia m e n ta ry  a p p ro v a l  p re s e n ts  a n  e x tre m e ly  
d iff ic u lt  o b s ta c le . I t  is  u n lik e ly  th a t  th e  S ta te  w ill re a d ily  re lin ­
q u ish  its  r ig h ts  to  th e  C o m m o n w e a lth . I t  is  m u c h  m o re  lik e ly  
th a t th e  S ta te  i ts e lf  w ill in  th e  fu tu re  b e  p re p a re d  to  g ra n t so m e  
d e g re e  o f  ‘se lf -g o v e rn m e n t’ u n d e r  its  o w n  C o n s titu tio n . T h e  
Q u e e n s la n d  G o v e rn m e n t in itia tiv e  to  re v ie w  its  ‘se lf-m a n a g e ­
m e n t’ le g is la tio n  re g a rd in g  A b o rig in a l a n d  T o rre s  S tra it  Is la n d  
p e o p le  is  a n  e n c o u ra g in g  s ig n  a lth o u g h  li ttle  a c tio n  h as  b e e n  
ta k e n  o n  th a t  re p o r t  to  d a te .32

Community-based self-government: recognition 
under the State Constitution
Is  th e re  a n y  sp ec ia l b a s is  in  th e  Q u e e n s la n d  C o n s titu tio n  fo r  
T o r r e s  S t r a i t  I s l a n d  p e o p l e  to  c l a im  s e l f - g o v e r n m e n t ?  
C o m m u n i ty  C o u n c i l s  e s t a b l i s h e d  u n d e r  th e  Community 
Services (Torres Strait) Act 1984 , d e r iv e  th e ir  s ta tu s  fro m  o rd i­
n a ry  le g is la t io n  b u t  th e s e  a n d  o th e r  fu tu re  u n iq u e  fo rm s  o f  
c o m m u n i ty  s e l f - g o v e r n m e n t ,  s u c h  a s  p r o p o s e d  b y  th e  
L e g is la tiv e  R e v ie w  C o m m itte e ,33 m a y  b e  p ro v id e d  fo r  in  th e  
S ta te  c o n s titu tio n a l e n tre n c h m e n t o f  re c o g n itio n  fo r  lo ca l g o v ­
e r n m e n t s ^  a n d  5 5 ) .34 T h is  s h o u ld  e n c o m p a s s  p a r a l l e l  
A b o rig in a l a n d  Is la n d e r  s tru c tu re s  as well a s  m a in s tre a m  lo ca l 
g o v e rn m e n t.

T h e  m a jo r  a d v a n ta g e  fo r  T o rres  S tra it Is la n d  p e o p le  in  p u r­
su in g  th is  o p tio n  o f  se lf-g o v e rn m e n t a t  th e  l o c i  g o v e rn m e n t 
le v e l ,  o v e r  s e l f - g o v e rn m e n t  a s  a  s e p a ra te  T e r r i to ry  o r  a s  a  
S ta te , is  th a t  i t  e n c o m p a s s e s  m a in la n d  T o rre s  S tr a i t  I s la n d  
c o m m u n itie s . T h e  m a jo r  d isa d v a n ta g e  is  th a t  i t  re s ts  o n  d e le ­
g a te d  a u th o r i ty  a n d  m a y  d e n y  th e  s o v e r e ig n ty  c la im e d  b y  
T o r r e s  S t r a i t  I s l a n d  p e o p l e .  A t  i s s u e  i s  w h e t h e r  t h e  
Q u e e n s la n d  G o v e r n m e n t  c a n  d e le g a te  to  I s l a n d  p e o p le  a  
p o w e r  w h ic h  th e y  a lre a d y  h av e . M u rra y  Is la n d  p e o p le  in  p a r ­
t ic u la r  h a v e  a s se r te d  th a t  th e  Mabo d e c is io n  c o n f irm e d  th e ir  
inherent r ig h t  o f  s e l f -g o v e rn m e n t .  T h e  M e r ia m  C o u n c il  o f  
E ld e rs  h a s  d e c re e d  th a t i t  w ill a n n o u n c e  th e  c o m p o s itio n  a n d  
p o lic ie s  o f  a  n e w  P ro v is io n a l M u rra y  Is la n d s  G o v e rn m e n t in
1993 . A  W o rk in g  P a rty  o f  f iv e  p e o p le  is  a lre a d y  fo rm u la tin g  
p o lic ie s .35

W h a t  a re  th e  im p lic a t io n s  o f  th is  fo r  o th e r  T o rre s  S tra i t  
Is la n d  p e o p le ?  T h e  m o v e  to  fo rm  a  p ro v is io n a l g o v e rn m e n t 
fo r  th e  M u rra y  Is la n d s  is a  p o litic a lly  p o s it iv e  o n e  n o t ju s t  fo r  
M u rra y  Is la n d  p e o p le , b u t  fo r  a ll T o rres  S tra it  Is la n d  c o m m u ­
n itie s . I t  am o u n ts  to  a n  a s se r tio n  o f  th e  su rv iv a l o f  an  inherent 
r ig h t  to  s e lf -g o v e rn m e n t.  H o w e v e r , in  th e  lo n g  ru n , i f  th e  
p o litic a l  g o a l is  to  a c h ie v e  so m e  fo rm  o f  te rr ito r ia l se lf-g o v ­
e rn m e n t,  l ik e  th e  In u it  in  C a n a d a , th e n  T o rre s  S tra it  I s la n d  
p e o p le  w ill h a v e  to  w o rk  to g e th e r  to  fo rg e  a  u n ity  b e tw e e n  
th e ir  d iffe re n t Is la n d  c o m m u n itie s . I t  is  h ig h ly  u n lik e ly  th a t 
T o rres  S tra it Is la n d  p e o p le  w ill g a in  re c o g n itio n  o f  te rr ito ria l 
se lf-g o v e rn m e n t a s  se p a ra te  c o m m u n itie s .

Dissonance between government policy and 
Islander aspirations
T h a t  ‘s e lf -d e te rm in a tio n ’ is a  c o n te s te d  c o n c e p t  is  c le a r  n o t 
o n ly  in  th e  A u s t r a l i a n  c o n te x t ,  b u t  a ls o  in te r n a t io n a l ly .36 
D iffe re n t in te rp re ta tio n s , a s  W o lfe  n o tes , g iv e  r is e  to  d ee p  m is ­
u n d e rs ta n d in g s .37

S e lf-d e te rm in a tio n  u n d e r  A u s tra lia n  g o v e rn m e n t p o lic y  h as  
in d ig e n o u s  o rg a n is a tio n s  a n d  re p re se n ta tiv e s  m a n a g in g  g o v ­
e rn m e n t p ro g ra m s  a n d  sh a p in g  p o lic y .38 T h e  c e n tre -p ie c e  o f  
fe d e ra l p o lic y  o n  ‘s e lf -d e te rm in a t io n ’ is  th e  A b o r ig in a l a n d  
T o rre s  S tra it  Is la n d e r  C o m m iss io n  (A T S IC ). A T S IC  is  n o t  an  
ad v iso ry  b o d y , n o r  is  i t  m e a n t  to  m ere ly  a d m in is te r  a n d  m a n ­
a g e  g o v e r n m e n t  p r o g r a m s .  T h r o u g h  i ts  e le c te d  R e g io n a l  
C o u n c ils  a n d  its  B o a rd  o f  C o m m is s io n e rs , A T S IC  d e v e lo p s  
p o lic ie s  a n d  m a k e s  fu n d in g  d e c is io n s . In  its  re p o rt, A Chance 
fo r  the Future , t h e  H o u s e  o f  R e p r e s e n t a t i v e s  S ta n d in g  
C o m m itte e  o n  A b o rig in a l A ffa irs  c o n s id e re d  th a t  se lf-d e te rm i­
n a tio n  m e a n t A b o rig in a l a n d  T o rres  S tra it I s la n d  p e o p le  ‘h a v ­
in g  th e  au th o rity , re so u rc e s  a n d  c a p a c ity  to  c o n tro l the  fu tu re  
o f  th e ir  o w n  c o m m u n itie s  within the legal structure common 
to all Australians'(my e m p h a s is ) .39 C lea rly , th e  r ig h t to  s e p a ­
ra te  n a t io n h o o d  is  n o t  c o n te m p la te d  h e re . O n  th e  o th e r  h an d , 
th e  r ig h t  o f  s e lf-d e te rm in a tio n , a s  u n d e rs to o d  a n d  c la im e d  b y  
in d ig e n o u s  re p re se n ta tiv e s  in te rn a tio n a lly , is  th e  r ig h t o f  ea c h
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c u ltu ra lly  d is tin c t p e o p le  to  a  process o f  
f r e e ly  c h o o s in g  b o th  its  d o m e s tic  and 
in te rn a tio n a l  p o l i t ic a l  s ta tu s , in c lu d in g  
i n d e p e n d e n t  n a t i o n h o o d .  O p t i o n s  
in c lu d e :

. . .  the entire range o f political arrange­
m ents from  com plete independence as a 
separate state, to some form of association 
with an existing state, to participation in a 
federal system  o f  partly  self-governing 
regions or provinces, to complete political 
integration or assimilation.40

S e lf-g o v e rn m e n t a n d  in d e p e n d e n c e  a re  tw o  d iffe re n t p o ss i­
b le  o u tc o m e s  o f  th e  p ro c e s s  o f  se lf-d e te rm in a tio n . M u c h  m is­
u n d e r s ta n d in g  is  g e n e ra te d  w h e n  th e s e  tw o  te rm s  a r e  u se d  
in te rc h an g ea b ly , p a r tic u la r ly  b y  th e  m ed ia . T h e  h e a d lin e  in  a  
re c e n t  a r tic le  in  th e  Cairns Post r e a d s  ‘T o rre s  S tra it  B id  To 
S e c e d e ’ a n d  th e  w rite r  g iv e s  th e  fa ls e  im p re ss io n  th a t a  c la im  
o f  se lf-g o v e rn m e n t b y  T o rre s  S tra it Is la n d  p e o p le  is  e q u iv a le n t 
to  a  c la im  o f  in d e p e n d e n t n a tio n h o o d .41 S e lf-g o v e rn m e n t d o es  
n o t  re q u ir e  se c e ss io n !  T o rre s  S tr a i t  I s la n d  s e lf -g o v e rn m e n t 
w o u ld  e x is t  w h e n , within the structure o f the Australian feder­
al system, T o rre s  S tra it  I s la n d  p e o p le  ‘h a v e  e f fe c tiv e  co n tro l 
o v e r  th e ir  g o v e rn m e n t’.42

Conclusion
T h e  d is so n a n c e  b e tw e e n  g o v e rn m e n t p o lic y  a n d  T o rres  S tra it 
I s la n d e r  a sp ira tio n s  is  n o t  m e re ly  a  m a tte r  o f  te rm in o lo g y  b u t 
c o n c e r n s  c o n te s ta t io n s  a b o u t  p o w e r  i t s e l f .  A t  is s u e  is  th e  
so u rc e  o f  p o w e r  o f  se lf-d e te rm in a tio n . Is  i t  inherent, p re -d a tin g  
a n d  su rv iv in g  a n n e x a tio n  o f  th e  Is la n d s  b y  th e  C ro w n ?  O r, is  i t  
a  l im ite d  p o w e r  delegated b y  th e  C ro w n ?  T h e  issu e  is  o f  c riti­
ca l im p o rta n c e  b e c a u se  w h a t is  p e rc e iv e d  to  b e  th e  so u rc e  o f  
th e  p o w e r  o f  th e  p ro c e s s  o f  se lf-d e te rm in a tio n  w ill a lso  b e  th e  
s o u rc e  o f  p o w e r  o f  w h a te v e r  fo rm  o f  s e l f -g o v e rn m e n t  th a t  
re su lts  fro m  th a t p ro c ess .

A lth o u g h  th e  Mabo d e c is io n  d o e s  n o t  in  i t s e l f  e x p re s s ly  
su p p o rt th e  su rv iv a l o f  a n  in d ig e n o u s  so v ere ig n ty , i t  h a s  c rea t­
e d  s ig n i f i c a n t  m o m e n tu m  in  th e  p o l i t i c s  o f  T o r r e s  S tr a i t  
Is la n d e r s e lf-g o v e rn m e n t. I t  le a v e s  o p e n  th e  p o s s ib ility  o f  th e  
su rv iv a l o f  m o re  th an  ju s t  c u s to m a ry  land law . I f  cu s to m ary  
law  su rv iv es  so  a lso  m u s t th e  p o litic a l source o f  th a t law .

T o rres  S tra it Is la n d  p e o p le  a re  in  th e  p ro c e ss  o f  co n s id e r in g  
all p o s s ib le  o p tio n s  fo r  g re a te r  au to n o m y . M r  G e ta n o  L u i Jr, 
th e  C h a irm a n  o f  th e  Is la n d  C o -o rd in a tin g  C o u n c il ,  s a id  in  a  
p re ss  s ta te m e n t re le a se d  o n  6  O c to b e r  1992:

In our studies of self-government we are looking at practical options 
for securing Islander land, reef, and sea tenure; managing appropriate 
social, health, and education services and facilities; protecting the 
marine and coastal environments; encouraging appropriate economic 
development; and maintaining and strengthening unique Torres Strait 
culture and language. Governing institutions will also be considered.

I t  is  c le a r  th a t  T o rre s  S tr a i t  I s la n d  p e o p le  a re  s e tt in g  th e  
p a c e  in  th e  p o litic s  o f  s e lf-g o v e rn m e n t a n d  a re  is su in g  a  ch a l­
le n g e  to  A u s tra lia n  g o v e rn m e n ts  to  k e e p  u p . T h e  M in is te r  fo r  
A b o r ig in a l  a n d  T o r r e s  S t r a i t  I s l a n d e r  A f f a i r s ,  M r  R o b e r t  
T ick n e r, is  re p o r te d  to  f in d  ‘a t tra c t iv e ’ a  su g g e s tio n  th a t, a s  an  
in te r im  m e a s u re ,  T o rre s  S tr a i t  I s la n d  p e o p le  s e p a ra te  f ro m  
A T S IC  to  fo rm  th e ir  o w n  p o lic y  m a k in g  b o d y .43

In  th e i r  m o v e  to  s e t  u p  a  P r o v i s io n a l  G o v e rn m e n t ,  th e  
M e r ia m  C o u n c il  o f  E ld e rs  h a v e  a s s e r te d  th a t  n o t  o n ly  d o es  
th e ir  cu s to m a ry  la w  su rv iv e , b u t  a lso  i ts  p o litic a l  so u rce . T h ey  
h a v e  a s se r te d  an  in h e re n t r ig h t  to  s e lf-d e te rm in a tio n  a n d  h a v e  
m o u n te d  a  c h a lle n g e  to  A u s tra lia n  g o v e rn m e n ts  to  re co g n ise  
th is  r ig h t a n d  th u s  p ro v id e  a  s o u n d  b a s is  fo r  g e n u in e  au to n o m y
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fo r  T o rie s  S tra it  I s la n d  p e o p le . T h is  r ig h t  co u ld  b e  re c o g n ise d  
in  a  n o n -ju s tic ia b le  d e c la ra to ry  c h a r te r  o f  p r in c ip le s  in c lu d e d  
in  th e  A u s tra lia n  C o n s titu tio n  b u t  a g re e m e n t a m o n g  a ll p a r tie s  
re g a rd in g  th e  source o f power o f  se lf-g o v e rn m e n t is  n ec e ssa ry  
b e fo re  a n  a p p ro p ria te  form  o f  se lf-g o v e rn m e n t c a n  b e  d e c id e d  
o n .
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S p e c ia l  O f f e r
Subject Index of Legislation Victoria & Supplement

A  lan d m ark  in  V ic to rian  leg is la tiv e  p u b lish in g , th e  Subject Index (p u b lish ed  S ep tem b er 1992) is  th e  f irs t co m p reh en siv e  
su b jec t-b a sed  lis tin g  e v e r  to  h av e  b ee n  p ro d u c ed  fo r V ic to rian  leg is la tio n .

T h e  in d e x in g  o f  su b jec t m a tte r  is d e s ig n ed  to  g iv e  each  re ad e r m u ltip le  en try  p o in ts  to  th e  S ta tu tes  an d  takes in to  acco u n t 
cu rren t u sag e  as w e ll as  leg a l term s. T h e re  is an  easy  to  u n d e rs ta n d  "how  to  u se"  gu ide.

A  su p p lem en t to  th e  Subject Index is cu rren tly  b e in g  p re p a re d  and  w ill b e  av a ilab le  in  M arch . T h e  S u p p lem en t b rin g s  the 
Subject Index u p  to  d a te  to  1 Jan u a ry  1993.

W h e n  y o u  p u rc h ase  y o u r c o p y  o f  th e  Subject Index, y o u  w ill re ce iv e  y o u r  S u p p lem en t to  th e  Subject Index a t n o  ex tra  cost 
fro m  T h e  L aw  P rin te r. T h is  sp ec ia l o ffe r  is o n ly  v a lid  till 30  A pril 1993.

O rd e r y o u r  co p y  n o w  fo r  o n ly  $ 7 5 .0 0  (p lu s $ 4 .2 0  p o s tag e  an d  h an d lin g ). T h e  S u p p lem en t w ill a lso  b e  a v a ilab le  sep ara te ly . 
S a les  en q u irie s: (03 ) 24 2  4 6 0 0  . A lso  av a ilab le  fro m  T h e  L aw  P rin te r  B o o k sh o p  an d  o th e r se lec ted  re ta il o u tle ts .

T h e  Law  P r in te r  B ookshop , 28 Q u e e n sb rid g e  St, S o u th  M e lb o u rn e  3205 
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