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The United Nations Convention on the Elimination of all Forms of
Discrimination Against Women (the “Women’s Convention’) was adopt-
ed on 18 December 1979 by a nearly unanimous resolution of the General
Assembly.! As of 1992 the Convention has been adopted by over 100
nations, representing the majority of peoples from all cultural, religious
and linguistic backgrounds throughout the world, including Australia.
Significant exceptions are the United States of America which signed the
Convention in 1980 but has failed to ratify it, and India. Some nations’
adoption of the Convention has been made with reservations to certain
provisions that arguably undermine the object and purpose of the
Convention, thus reducing, if not nullifying, commitment to the protec-
tion of women’s rights as described in that document. It should be noted
that under Article 28(2), reservations ‘incompatible with the object and
purpose of the present Convention shall not be permitted’. The effect and
significance of reservations appear to be a purely technical issue of inter-
national legal doctrine but, in fact, represent a much deeper problem.

The United Nations has been committed to sex equality, at least as a
matter of rhetoric, since the drafting of the United Nations Charter in
1945. The Preamble affirms ‘faith in fundamental human rights, in the
dignity and worth of the human person, in the equal rights of men and
women and of nations large and small’. Article 1(4) states that the promo-
tion and encouragement of respect for human rights ‘without distinction
as to race, sex, language, or religion’ is a basic purpose of the United
Nations.

The United Nations Commission on the Status of Women was set up
under the auspices of the Economic and Social Council of the United
Nations in 1946 to investigate the position of women. In 1972 the UN
General Assembly proclaimed 1975 to be International Women’s Year. In
June and July of that year the United Nations sponsored a Conference in
Mexico City to discuss women’s issues. Documents adopted by this
Conference included, ‘The Declaration of Mexico on the Equality of
‘Women and their Contribution to Development and Peace’ and a ‘World
Plan of Action’. The General Assembly approved the action plans pro-
posed by the Conference, including two regional plans focusing on Asia
and Africa, and declared 1975 to 1985 to be the UN ‘Decade for
Women’. From 1972 to 1979 the Commission on the Status of Women
through a Working Group drafted the present Women’s Convention
which was adopted by the General Assembly in December 1979. In 1980
and 1985 two further Conferences were held in Copenhagen and Nairobi
to evaluate the progress of action to improve the status of women and to
set out further strategies up to the year 2000.

Definition of women’s rights

There appear to be a number of major historical and theoretical barriers to
the accurate definition of women’s rights as part of ‘human’ rights, and to
their effective enforcement. These might be summarised as follows:

The historical construction of modern human rights from norms and
institutions designed by men to serve men’s interests.

 The cultural construction of women’s reproductive role and the contin-
uance of this role within the family.
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The division of rights into discrete categories and defini-
tions such as ‘civil’, ‘political’, ‘economic’, ‘social’, ‘cul-
tural’ or ‘peoples” rights which do not reflect the reality of
women’s lives.

Human rights as men’s rights

With the exception of international documents and instru-
ments directed specifically towards women, such as the
Women’s Convention, the language of human rights is res-
olutely and utterly male. The rights which are guaranteed are
the ‘Rights of Man’ or ‘Mankind’.

The exploration of the problem of masculinist language in
the law has been made on a number of different levels by both
Anglo-American and continental European, particularly
French, feminists. There has been very little discussion about
language within international law, probably because the prob-
lems of language diversification and translation are already so
great. The effect of masculinist language exacerbates a serious
problem in characterising human rights as inclusive of
women. Women are, linguistically, and on consequent deeper
levels of thought and action, consistently marginalised in the
‘mainstream’ international instruments. Only where women
are dealt with in their ‘own’ conventions, committees and
other international forums are issues relevant to them dis-
cussed. The other major human rights instruments, although
paying lip-service to the ideas of equality and non-discrimina-
tion including sex equality, are consistently expressed,
described and interpreted as they relate to men’s experiences.?

The problem is also historically and politically important in
relation to human rights, in that, at the time ‘Les droits de
I’homme et du citoyen’ and the Bill of Rights were being
drafted and incorporated into the revolutionary constitutions
of France and the United States, women were specifically
excluded from most market-oriented economic and all politi-
cal institutions. It has been argued that this exclusion was
extended and exacerbated to the point of virtual ‘slavery’ for
most women within European and, to a lesser extent, North
American and Australasian societies after the success of the
bourgeois political and economic revolutions of the 1780s and
1790s.> When masculinist language is used within human
rights law, it is based on a history of the exclusion of women.
The words ‘les droits de 1’homme’ or ‘the Rights of Man’
meant and still largely mean ‘men’s’ rights, ‘les droits des
hommes’, not ‘women’s’ rights. The claimed gender neutrality
of modern international law instruments disguises this history
and distracts attention away from the marginalisation and
exclusion of women through the period when modern political
and economic rights were being defined and limited.* Nor
does the problem appear to have been identified or resolved in
instruments which attempt to redefine human rights outside
their Euro-centric origins, such as in the African Charter on
Human and Peoples’ Rights (‘Banjul Charter’).

The United Nations Convention on the elimination
of all forms of discrimination against women

The Women’s Convention is the major international instru-
ment dealing specifically with women.® The very existence of
this and other ‘women’s’ conventions indicates the failure of
human rights law generally to adequately deal with women’s
issues.” “Women’s’ rights as opposed to ‘human’ rights are rel-
egated to their ‘own’ convention, which nevertheless repro-
duces many of the assumptions found in ‘human’ rights gener-
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ally. Other mainstream instruments or institutions, such as the
Human Rights Committee under the International Covenant
for Civil and Political Rights, the UN Commission on Human
Rights and other organs set up under the Economic and Social
Council consistently fail to deal with human rights violations
against women.

The basis of the Women’s Convention is equality, or the
principle of non-discrimination on the basis of sex. The
Preamble, the first four articles, and nearly all the substantive
rights contained in Parts II, III and IV of the Convention are
explicitly designed to eliminate ‘discrimination against
women’ and ensure the ‘equality of men and women’. Article
1 defines ‘discrimination against women’ as:

.. . any distinction, exclusion or restriction made on the basis of sex
which has the effect or purpose of impairing or nullifying the recogni-
tion, enjoyment or exercise by women, irrespective of their marital
status, on a basis of equality of men and women, of human rights and
fundamental freedoms in the political, economic, social, cultural, civil
or any other field.

Articles 2 and 3 outline in more detail the requirement to
take steps to eliminate discrimination against women ‘in all its
forms’ and to advance women’s ‘full development’. Article 4
allows the adoption by States Parties of ‘special measures’
creating temporary inequality in favour of women ‘aimed at
accelerating de facto equality between men and women’ and
protecting maternity. Such ‘special measures’ are deemed not
to be discriminatory, but (with the exception of protecting
maternity) ‘shall in no way entail . . . the maintenance of
unequal or separate standards’ and ‘shall be discontinued
when the objectives of equality of opportunity and treatment
have been achieved’. Parts II, III and IV set out substantive
political, civil, economic and social rights to be applied with-
out discrimination to women as well as men. These rights reit-
erate, for the most part, the substantive rights contained in
other mainstream ‘human’ rights instruments.

Equality as the basis of women’s rights

The problem of equality as the basis for theorising about
‘women’s’ rights contains some major difficulties. Equality,
particularly where, as in the Women’s Convention the ideal
appears to be ‘sameness’ with men, accepts the validity of a
male standard as ‘human’ and indirectly silences or subverts
the value of specifically female experiences, such as materni-
ty, which men do not directly share. Thus the concrete reality
of the lives of half the human race is marginalised and deni-
grated and a major part of most women’s experience, materni-
ty and child care, is treated as requiring ‘special measures’.

Where equality attempts to validate the ‘difference’ of
women, the effect can also be marginalisation and trivialisa-
tion of women’s realities.® As Catharine MacKinnon points
out, ‘difference’ tends to ignore the underlying power imbal-
ance out of which women’s experiences are constructed.
Women are arguably ‘different’ in the existing sense because
of sexual oppression. There is no adequate means of knowing
what is ‘female’ because the ‘feminine’ is presently defined
by men to serve men’s interests.’

Difference as a basis for equality tends to be reductive and
hence unrealistic in adequately reflecting or dealing with
women’s or men’s experiences. It is as if we can either be men
(or ‘the same as men’) or mothers (‘different from men’).
Somehow what might be fully human for many women and
men is silenced or portrayed as suspect or abnormal; for
example, the experiences of lesbians and gay men who defy
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simple gender dichotomies, or the complicated intersection of
race, class and cultural contexts in relation to the rights of
women and men. This is particularly acute in an international
law context where cultural differences and the existence of a
diversity of traditional and other practices fragments the search
for simple equality.

A third way in which ‘equality’ can be discussed is in terms
of dominance and submission, or power imbalance.® Within
this perspective, sex inequality is seen as entrenched within
existing social structures, and the social construction of sex,
sexuality, reproduction and gender are responsible for the con-
tinuing oppression of women. MacKinnon identifies sexual
harassment, rape, incest, pornography and abortion as key
areas for identifying the sources of women’s inequality. It is
arguable that this is still too narrow in that it focuses on the
extreme end of sexual coercion. A more subtle approach
would look at the whole range of cultural constructions of sex-
uality and reproduction, of ‘femininity’ as revolving around
various forms of reproductive control, both coercive and
apparently non-coercive.

The Women’s Convention, alone among international
instruments dealing with ‘human’ rights, attempts to address
some of these problems. Article 14 highlights the role of rural
women and their important contribution to the economic sur-
vival of their families, allowing an interpretation of rural
women’s work which steps outside the existing boundaries of
‘femininity’. Article 16 attempts to redress problems of
inequality for married women in ways which highlight the
usual standard of subservience and submission which most
married women suffer. Article 5 states:

States Parties shall take all appropriate measures:

(a) To modify the social and cultural patterns of conduct of men and

women, with a view to achieving the elimination of prejudices and

customary and all other practices which are based on the idea of the

inferiority or the superiority of either of the sexes or on stereotyped
roles for men and women;

(b) To ensure that family education includes a proper understanding of
maternity as a social function and the recognition of the common
responsibility of men and women in the upbringing and development
of their children, it being understood that the interest of the children is
the primordial consideration in all cases.

The difficulty with these provisions is that the standard for
comparison is still male against which ‘inferiority’ or (rarely
for women) ‘superiority’ can be evaluated. The subtle nature
of the construction of ourselves as male or female is portrayed
in simple terms as ‘prejudices’ which the State can remedy by
passing ‘appropriate measures’. Common responsibility for
child rearing is described as a matter for ‘education’ rather
than for radical social or economic restructuring. The primor-
dial nature of concem for children over all other considerations
subtly reproduces the sanctity of ‘maternal instincts’ and the
primacy of child care no matter what the consequences for
women in a world where, as a matter of practical reality,
women remain the primary care-givers.

Construction and protection of women’s
reproductive role

Marilyn Waring, in her seminal work Counting For Nothing:
What Men Value And What Women Are Worth" outlines six
basic facets of reproduction which she claims are crucial to the
continuing inequality of women within modern economic and
political spheres. These include biological reproduction; repro-
duction of the labour force; reproduction of the relations of
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production; reproduction of the relations of reproduction;
reproduction of social relations between women and men; and
the categorisation and institutionalisation of those who may or
may not reproduce.

An examination of the centrality of reproductive control
and the protection of traditional values through the description
of the ‘family’ as the ‘natural and fundamental group unit of
society’ in most human rights instruments effectively repro-
duces female subservience within the private sphere and
makes the list of ‘human’ rights useless to most women."

Reservations to the Women’s Convention
Article 16 of the Women’s Convention provides:

1. States Parties shall take all appropriate measures to eliminate dis-
crimination against women in all matters relating to marriage and
family relations and in particular shall ensure, on a basis of equali-
ty of men and women:

a. The same right to enter into marriage;

b. The same right freely to choose a spouse and to enter into mar-
riage only with their free and full consent;

¢. The same rights and responsibilities during marriage and at its
dissolution;

d. The same rights and responsibilities as parents, irrespective of
their marital status, in matters relating to their children; in all
cases the interests of children shall be paramount;

e. The same rights to decide freely and responsibly on the number
and spacing of their children and to have access to the informa-
tion, education and means to enable them to exercise these
rights;

f. The same rights and responsibilities with regard to guardian-
ship, wardship, trusteeship and adoption of children, or similar
institutions where these concepts exist in national legislation; in
all cases the interests of the children shall be paramount;

g. The same personal rights as husband and wife, including the
right to choose a family name, a profession and an occupation;

h. The same rights for both spouses in respect of the ownership,
acquisition, management, administration, enjoyment and dispo-
sition of property, whether free of charge or for a valuable con-
sideration.

2. The betrothal and the marriage of a child shall have no legal effect,
and all necessary action, including legislation, shall be taken to
specify a minimum age for marriage and to make the registration
of marriages in an official registry compulsory.

This provision, as well as others, has given rise to a consid-
erable number of reservations and objections to reservations.
The reservations to Article 16 and associated provisions are,
arguably, at the heart of difficulties with the rights enumerated
in this Convention. Egypt, in its reservation to Article 16, per-
haps sets out most clearly a major stumbling block in balanc-
ing traditional values and the emancipation of women:

Article 16

Reservation to the text of Article 16 concerning the equality of men
and women in all matters relating to marriage and family relations
during the marriage and upon its dissolution. This must be without
prejudice to the Islamic Sharia provisions whereby women are accord-
ed rights equivalent to those of their spouses so as to ensure a just bal-
ance between them. This is out of respect for the sanctity deriving
from firm religious beliefs which govern marital relations in Egypt
and which may not be called in question and in view of the fact that
one of the most important bases of these relations is an equivalency of
rights and duties so as to ensure complementarity which guarantees
true equality between spouses and not a quasi-equality that renders the
marriage a burden on the wife. This is because the provisions of the
Islamic Sharia lay down that the husband shall pay bridal money to
the wife and maintain her fully out of his own funds and shall also
make a payment to her upon divorce, whereas the wife retains full
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rights over her property and is not obliged to spend anything for her

keep. The Sharia therefore restricts the wife’s rights to divorce by

making it contingent on a judge’s ruling, whereas no such restriction
is laid down in the case of the husband."

Other states which have made reservations for apparently
similar reasons include Bangladesh, Iraq, Jordan, Mauritius,
Tunisia and Turkey. In addition, Brazil, South Korea and
Thailand felt themselves unable to accede to Article 16,
although they are not influenced by principles of Islamic law.
Malawi, also not primarily an Islamic country, made a general
reservation to the whole of the Convention: ‘Owing to the
deep-rooted nature of some traditional customs and practices
of Malawians’ although this reservation has recently been
withdrawn.

A few countries, including Mexico, Sweden and the (then)
Federal Republic of Germany, entered objections to these
reservations, specifically citing them as going to the ‘object
and purpose of the Convention’. It is interesting that a major
concem of these countries appears to be the possibility that the
basic nature of international law will be undermined by states
who enter into contractual obligations, in the form of multi-
lateral conventions, and then reserve their right not to imple-
ment certain provisions of those conventions where, arguably,
they go to the heart and focus of the obligation as a whole.
What is not stated in the objections by Mexico or Sweden is
why reservations in relation to the rights of married women
are so crucial to the rights of women generally.

Article 16(1)(e) is one of only three provisions which
explicitly recognises women’s right to control their own fertil-
ity, at least after marriage, in any major human rights instru-
ment. The other references to a right of women to control their
own fertility is access to ‘information and advice on family
planning’ as provided for in Articles 10 and 14 of the
Women’s Convention. Instead of sanctifying the family as the
fundamental group unit of society, the Women’s Convention
took the important step of outlining rights for women that
enhances their control over reproduction of the labour force
through control of their own fertility, at least within marriage.
This is, not surprisingly, seen as unacceptable to many states.

The fragmentation of rights

The third major theoretical difficulty in describing ‘human’
rights as including ‘women’s’ rights is the division of rights
into discrete categories which may or may not adequately
reflect men’s realities, but which rarely have much meaning in
relation to women’s lives. Most women, because of their lack
of access to public spheres of power, will be relatively poorly
served by traditional civil and political rights. This is exacer-
bated by the usual characterisation of these rights as individual
rights. Women, in their usual role as care-givers, are not indi-
viduals in the same sense as men perhaps can be. Individuality
denotes autonomy, something which women are rarely seen as
possessing or able to possess. Yet the newer category of ‘peo-
ples’ rights’, which departs from the notion of individual
rights, rarely addresses itself to the specific needs of women
who comprise at least 50% of most population groups, if not
‘peoples’ in and of themselves.

Perhaps the category of rights which might be of greatest
applicability to women are economic, social and cultural
rights. Within ‘mainstream’ human rights instruments there is
greater attention paid in this type of right to the needs of
women than in the more traditional delineation of civil and
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political rights. The International Covenant on Economic,
Social and Cultural Rights does at least mention some
women’s needs.* But economic and social rights are rarely
contained in instruments with effective enforcement mecha-
nisms. Rather they are seen as aims to be achieved through
progressive development and not as existing rights giving rise
to claims and obligations. "

The Women’s Convention itself is characterised in this way
with no enforcement mechanism and a relatively weak imple-
mentation process of reporting by states parties and the mak-
ing of suggestions to the Economic and Social Council. The
effectiveness of this Convention could be improved by a
greater allocation of resources to the work of the Women’s
Committee set up under the Convention, by the extension of
time within which the Committee may meet (currently two
weeks a year), and possibly by the addition of a Protocol
allowing the Committee to hear petitions by individuals,
groups and non-government organisations as exists under
other human rights conventions.

Conclusion

Although the Women’s Convention does have the effect of
marginalising women’s rights and confining them to the ghet-
to of a specialised treaty, these rights are unlikely to become
more central in human rights in the absence of a women’s
‘own’ instrument. Conventions and other sources of interna-
tional law specifically addressed to women go some way to
fill in a large gap left by traditional ‘human’ rights law. This
alone provides adequate reason to continue to work within the
Women'’s Convention.

It remains, however, something of an absurdity that one
half of the human race, and such rights that they may have,
both of a political and an economic or social nature, should be
dealt with by one Convention while other human rights instru-
ments fail to adequately address women’s issues. There is an
urgent need to put economic, social and cultural rights as they
effect women, children and men at the top of the international
agenda instead of close to the bottom. Until major problems of
poverty and underdevelopment of women, social ostracism
and political powerlessness, and the maintenance of women’s
primary role as reproducers and caregivers are dealt with,
‘human’ rights cannot be fully ‘human’.
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get on average only 25%-30% of farming property settlements
on divorce. However, surprisingly there has been no debate
over this rule which in a situation where men usually inherit
farms has led to the reproduction of male patriarchy on farms.

However, the JSC recommendation even further attempts to
restrict women obtaining a fair share of the farm following
divorce as the recommendation attempts to turn the clock back
to the pre-Lee Steere stage where farming properties were put
into a category different from other matrimonial property and
thus preserved as a productive unit for male farmers.
Following this approach, the wife’s claim from the pool of
assets would be restricted to her respective share of the domes-
tic assets.

This recommendation must, by most views, be seen as a
retrograde step. It makes a difference between urban and rural
women. It would perpetuate the existing pattern of reproduc-
tion of farms based on male patriarchal notions. This leaves
women'’s labour devalued and renders their contributions
invisible.
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