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Battered  w om en and  
duress
PATRICIA EASTEAL, KATE 
HUGHES and JACKI EASTER 
report on a recent social security fraud 
case in which a battered woman 
pleaded duress to charges of social 
security fraud.
T h e  c a se  o f  Winnett v Stephenson (A C T  M a g is tra te s  C o u rt, 
u n r e p o r te d ,  19 M a y  1 9 9 3 )  is  n o te w o r th y  in  a  n u m b e r  o f  
re sp ec ts . A lth o u g h  its  p o te n tia l  v a lu e  as  a  p re c e d e n t is  lim it
e d , i t  h a s  th e  p o te n tia l  v a lu e  fo r  fu r th e r  in s tru c tin g  la w y e rs  
a n d  ju d g e s  a b o u t  b a tte re d  w o m e n  a n d  h o w  th e  o b je c tiv e  te s t 
fo r  d u re ss  c a n  b e  re d e f in e d  fo r  su ch  w o m e n . I t  a lso  i llu s tra te s  
th e  e d u c a tiv e  ro le  o f  p u b lic a tio n s  su ch  a s  th e  Alternative Law 
Journal s in c e  th e  so lic ito r  in v o lv e d , K a te  H u g h e s , re a d  a b o u t  
b a t te re d  w o m a n  sy n d ro m e  in  a  1 9 9 2  is s u e 1 a n d  d e c id e d  to  
le a d  i t  in  e v id e n c e .

T h e  c a se  is  p a r tic u la r ly  t im e ly  g iv e n  th e  re c e n t m e d ia  a n d  
p o litic a l a tte n tio n  to  b o th  th e  ju d ic ia ry ’s sen ten c in g  p ra c tic e s  
a n d  th e  n e e d  fo r  ju d ic ia l  tra in in g  a b o u t g en d e r-b a se d  issu es . 
T h e  la tte r  is  a lm o s t a lw a y s  p ro p o se d  in  th e  c o n te x t o f  c la sse s  
o r  w o rk sh o p s ; y e t, e x p e r t  te s tim o n y  w ith in  th e  c o u r t  i ts e lf  ca n  
fu lf il  an  e d u c a tio n  fu n c tio n , a s  w ill b e  sh o w n .

The case and the defence
S h ir ley  S te p h e n so n  w as  a c c u se d  o f  se v e n  c o u n ts  o f  im p o s in g  
u p o n  th e  C o m m o n w e a lth , c o n tra ry  to  s .2 9 B  o f  th e  Crimes Act 
1914  (C th ). I t  w a s  a lle g e d  th a t sh e  h a d  o b ta in e d  tw o  u n e m 
p lo y m e n t b e n e fits  a n d  re n t  a s s is ta n c e  fro m  th e  D e p a rtm e n t o f  
S o c ia l S e c u r ity  a t  a  t im e  w h e n  sh e  w a s  e m p lo y e d  (th e  a m o u n t 
w a s  a p p ro x im a te ly  $ 4 5  0 0 0 ). T h e  m a tte r  w a s  d e fe n d e d  o n  th e  
b a s is  o f  d u re ss .

T h e  d e fe n d a n t a d m itte d  to  th e  ac ts  b u t  g a v e  e v id e n c e  th a t 
th ro u g h o u t th e  r e le v a n t  p e r io d  sh e  w a s  s u b je c t  to  c o n s ta n t  
th re a ts  o f  d e a th  a n d  a c ts  o f  v io le n c e  b y  h e r  (e x )  de facto 
sp o u se . T h is  v io le n c e  e sc a la te d  o v e r  t im e  a n d  c o rre la te d  w ith  
h e r  d e c re a se  in  in c o m e . W h e n  sh e  o b ta in e d  e m p lo y m e n t a n d  
w a n te d  to  s to p  re c e iv in g  th e  d o le , th e  d e fe n d a n t a lle g e d  th a t 
h e r  p a r tn e r  a b u s e d  h e r  a n d  th re a te n e d  h e r (w ith  c o v e r t  re fe r
en c e s  to  d e a th )  i f  sh e  d id . A lth o u g h  sh e  le f t  th e  v io le n t re la 
tio n sh ip  in  1 9 8 9 , th e  b a tte re r  fo llo w e d  h e r  a n d  c o n tin u e d  to  
th re a te n  h e r  w ith  d e a th . A s  a  c o n se q u e n c e , a t  h is  in s is te n c e  
sh e  s ig n e d  u p  fo r  th e  d o le  in  a n o th e r  ju r isd ic tio n , in  h e r  m a id 
e n  n am e . B y  c o n se n t, th e  m a tte r  w a s  d e a lt  w ith  su m m arily  in  
th e  A C T  M a g is tra te s  C o u rt.

Duress and the use o f expert testimony
T o ra ise  d u re ss , th e  d e fe n c e  h as  to  sh o w  th a t th e  d e fe n d a n t’s 
w ill w a s  o v e rb o rn e  b y  th rea ts  o f  d ea th  o r  se r io u s  b o d ily  v io 

len ce , w h e th e r  to  h e rs e lf  o r  to  a n o th e r , 'provided that an aver
age person of ordinary firmness o f mind, o f like age and sex, 
in like circumstances' ,2 would have yielded in the same way 
(o u r  e m p h a s is ) . If , h o w e v e r, i t  ap p e a rs  th a t th e  a c c u se d  p e rso n  
fa ile d  to  a v a il h e rs e lf  o f  an  o p p o rtu n ity  re a so n a b ly  o p e n  to  h er 
fo r  h e r  w ill to  b e  re a sse r te d , th e  d e fe n c e  w ill n o t b e  av a ilab le . 
A g a in , th is  d e p e n d s  o n  whether ‘an average person of ordi
nary firmness o f mind, of like age and sex, in like circum
stances, involving like risks in respect o f the alternatives 
open, would have availed [herjselfofthe opportunity in ques
tion’ (o u r  e m p h a s is ) .3

E x p e r t  e v id e n c e  w a s  n e c e ssa ry  in  o rd e r  to  sh o w  th a t w h a t 
c o n s titu te s  re a so n a b le  b e h a v io u r  fo r  a  b a tte re d  w o m a n  d iffe rs  
fro m  re a so n a b le  b e h a v io u r  a s  d e f in e d  b y  a  w h ite  m id d le  c lass  
m a le  s tan d ard . D e fe n c e  c o u n se l c a lle d  th e  e v id e n c e  o f  a  c r im 
in o lo g is t  ( P a t r ic ia  E a s te a l )  in  o r d e r  to  a s s i s t  th e  c o u r t  in  
u n d e rs ta n d in g  h o w  a  w o m a n  o f  ‘o rd in a ry  f irm n ess  o f  m in d ’ 
w o u ld  re s p o n d  in  th e  e x p e r ie n tia l  c o n te x t  o f  d o m e s tic  v io 
le n c e , th a t is , th e  o b je c tiv e  e le m e n t o f  th e  te s t fo r  du re ss .

K a te  H u g h e s  le d  D r E a s te a l th ro u g h  a  ten  m in u te  en u m e ra 
tio n  o f  h e r  c re d e n tia ls  a s  an  e x p e r t  o n  th e  su b je c t o f  b a tte red  
w o m e n  a n d  b a tte re d  w o m a n  sy n d ro m e  w h ic h  in c lu d e d  ed u c a 
t io n a l  a c h ie v e m e n ts ,  a c a d e m ic  re s e a rc h ,  p u b l ic a t io n s ,  a n d  
p r io r  w o rk  w ith  re fu g e s  a n d  b a tte re d  w o m e n .

T h e  f irs t q u e s tio n  w as: ‘W h a t a re  th e  s e t  o f  ch a rac te ris tic s  
w h ic h  id e n tify  th e  b a tte re d  w o m a n  sy n d ro m e ? ’ A t th is  p o in t 
th e  m a g is t r a te  q u e s t io n e d  th e  r e le v a n c e  o f  d u r e s s  to  th e  
d e f e n c e .  K a te  H u g h e s  r e f e r r e d  h im  to  Runjanjic and 
Kontinnen v R (1 9 9 1 ) 53 A  C rim  R  3 6 2  a n d  re a d  th e  p e r tin e n t 
p a r a g r a p h s  r e l a t i n g  to  th e  n e e d  f o r  e x p e r t  te s t im o n y  to  
d e s c r ib e  b a t te r e d  w o m a n  s y n d ro m e , a n  e n t i ty  b e y o n d  th e  
co m p re h e n s io n  o f  th e  a v e ra g e  lay  p e rso n  (a t 368).

C o n v in c e d  o f  th e  le g a l re le v a n c e , d e fe n c e  c o u n se l w as  p e r
m itte d  to  c o n tin u e  q u e s tio n in g . I t  is  s ig n if ic a n t th a t D r E as tea l 
d id  n o t te s tify  a b o u t th e  d e fe n d a n t a n d  h e r  p a r tic u la r  h istory . 
In s tea d , sh e  d isc u sse d  th e  p o s s ib le  e ffec ts  o f  liv in g  in  a  v io 
le n t s itu a tio n , in  p a r tic u la r  th e  fo llo w in g :

• th e  c y c le  o f  v io le n c e  a n d  h o w  it  w o rk s  to  g en e ra te  terro r;

• th a t  le a rn e d  h e lp le s s n e s s  is  a  p s y c h o lo g ic a l  r e s p o n se  to  
p a r tic u la r  e n v iro n m e n ta l cu e s  a n d  its  co n se q u e n c e s  o n  c o n 
s tra in in g  c h o ic e  m ak in g ;

• th a t th e  n o tio n  th a t a ll b a tte re d  w o m e n  a re  p h y s ic a lly  is o 
la ted  h o u se w iv e s  is a  fa lse  m y th  a lth o u g h  em o tio n a l iso la 
tio n  m a y  d e v e lo p  d u e  to  th e ir  in ab ility  to  d isc lo se ;

• th a t a  b a tte re d  w o m an , n o  lo n g e r  l iv in g  in  th e  v io le n t s itu a 
tio n , c o u ld  c o n tin u e  to  e v id e n c e  th e  la c k  o f  d ec is io n  m a k 
in g , h ig h  p a s s iv i ty  a n d  d e p e n d e n c e , a n d  lo w  se lf-e s teem  
c h a r a c t e r i s e d  b y  W a lk e r 4 a s  c o m p o n e n t s  o f  b a t t e r e d  
w o m a n  sy n d ro m e  i f  th e  b a tte re r  is  s till m a k in g  th rea ts;

• th e  id ea  th a t d u e  to  h e r  o w n  sh am e , fe a r  o f  th e  b a s h e r ’s re t
r ib u t io n , a n d  p e r c e p t io n  o f  th e  a n t ip a th y  o f  p o lic e  (a n d  
o th e r  p ra c t i t io n e r s ) ,  th e  v ic tim  is  o f te n  r e lu c ta n t  to  se e k  
p o lic e  p ro te c tio n .

T h e  re le v a n c e  o f  th e  la s t  p o in t  w a s  o b je c te d  to  b y  th e  p ro s 
e c u to r . T h e  m a g is tra te ,  h o w e v e r , a d m itte d  th is  e v id e n c e  as 
g o in g  to  th e  o b je c t iv e  e le m e n t  o f  th e  ‘s e c o n d  l im b ’ o f  th e  
d u re ss  d e fe n c e , th a t is  w h e th e r  an  a v e ra g e  p e rso n  in  th e  sam e  
c irc u m sta n c e s  a s  th e  d e fe n d a n t w o u ld  fa il to  av a il h e rse lf  o f  
a n  o p p o rtu n ity  re a so n a b ly  o p e n  to  h e r  to  re a s se r t  h e r  w ill.
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T h e  fa c t th a t a  n o n -m e d ic a l e x p e r t ’s e v id e n c e  w a s  a d m itte d  
is  a  p re c e d e n t in  th is  a re a  a n d  m a y  g o  so m e  w a y  to  a lla y in g  
th e  a n x ie tie s  o f  th o se  fe m in is ts  c o n c e rn e d  w ith  th e  m ed ica lis -  
in g  o f  w o m e n ’s e x p e rie n c e s .5 In s te a d  o f  th e  d e fe n d a n t’s in d i
v id u a l p sy c h o lo g y , D r  E a s te a l s tre s se d  th e  so c ie ta l v a r ia b le s  
a n d  th e  o n -g o in g  v io le n c e  th a t c a n  c o n tr ib u te  to  th e  s itu a tio n 
a l re sp o n se  o f  b a tte re d  w o m a n  sy n d ro m e .

A  c l in ic a l  p s y c h o lo g is t ’s e v id e n c e  w a s  a ls o  h e a rd . T h is  
re la te d  sp e c if ic a lly  to  th e  d e fe n d a n t w h o m  h e  te s tif ie d  ‘e x h ib 
ite d  th e  in d ic ia  o f  b a tte re d  w o m a n  s y n d ro m e ’: th e  su b jec tiv e  
e le m e n t o f  th e  te s t  fo r  d u re ss .

The m agistrate’s decision and his in-court 
education
In  th e  d e c is io n  th e  m a g is tra te  s ta te d  th a t u p  to  th e  c lo se  o f  th e  
d e f e n d a n t ’s p e r s o n a l  te s t im o n y  h e  w a s  s c e p tic a l  a b o u t  h e r  
e v id e n c e  a n d  th e  l ik e l ih o o d  th a t  a n  o rd in a ry  p e r s o n  w o u ld  
h a v e  f a i l e d  to  t a k e  o p p o r t u n i t i e s  a v a i l a b l e  f o r  e s c a p e .  
H o w e v e r, th e  e x p e r t  te s tim o n y  m a d e  h im  re th in k  h is  s c e p ti
c is m :  ‘M a n y  o f  m y  r e a s o n s  f o r  s c e p t ic i s m  a p p e a r  to  b e  
e x p lic a b le  b y  th e  s y m p to m s  o f  b a t te re d  w o m a n  s y n d ro m e ’. 
T h e  s ig n if ic a n c e  o f  th is  s ta te m e n t is  th a t it  im p lie s  th a t th e  
e x p e r t  e v id e n c e  a s s is te d  h im  to  u n d e r s ta n d  th e  d e f e n d a n t’s 
b e h a v io u r  b o th  in  re la tio n  to  th e  o ffe n c e s  a n d  to  h e r  c re d ib ili
ty  a s  a  w itn ess .

G iv e n  th a t n e w ly  a c q u ire d  k n o w le d g e , h e  c o n c lu d e d  that:

• e x p e r t  e v id e n c e  w a s  re le v a n t, a n d

in  l ig h t o f  th a t e v id e n c e , h e  c o u ld  n o t b e  sa tis f ie d  b e y o n d  
re a so n a b le  d o u b t th a t th e  d e fe n d a n t’s m in d  w a s  n o t o v e r
b o rn e  b y  th e  th re a ts  o r  th a t  a  p e rso n  o f  lik e  a g e  a n d  sex  in  
s im ila r  c i r c u m s ta n c e s  w o u ld  n o t  h a v e  d o n e  th e  a c ts  o r  
w o u ld  h a v e  a v a ile d  th e m se lv e s  o f  o p p o rtu n itie s  o f  re trea t.

T h e  in fo rm a tio n  w a s  th e re fo re  d ism isse d  a n d  th e  d e fe n d a n t 
w a s  d isch a rg ed . O f  p a r tic u la r  s ig n if ic a n c e  in  th is  d ec is io n  is 
th a t a  m a g is tra te  le a rn e d  th a t re a so n a b le  b e h a v io u r  fo r  a  b a t
te re d  w o m a n  m a y  n o t  b e  th e  s a m e  a s  it  is  fo r  o th e rs : a  le sso n  
fo r  th e  ju d ic ia r y  in  u n d e r s ta n d in g  th a t  w h a t  th ey , a s  w h ite  
m id d le  c la s s  m a le s  see  a s  re a so n a b le , is  lim ite d  b y  th e ir  o w n  
n a rro w ly  d e f in e d  p e rc e p tio n s . A n o th e r  b re a k th ro u g h  w a s  th e  
a c c e p ta n c e  o f  n o n -m e d ic a l  e x p e r t  e v id e n c e  a b o u t  b a t te r e d  
w o m a n  sy n d ro m e . A ll  in  a ll, th is  w a s  a  n o ta b le  c a se  w h ich  
h o p e fu lly  w ill a c t  a s  a  p re c e d e n t o r  a s  a  m o d e l in  o th e r  s im ila r  
s i tu a t io n s .  C e r ta in ly  a n  e s s e n t ia l  f i r s t  s te p  fo r  n o n -g e n d e r  
b a se d  ‘ju s t ic e ’ is  to  e n a b le  th e  ju d ic ia ry  to  u n d e rs ta n d  th e  b a t
te re d  w o m a n ’s e x p e rien ce .

Patricia Easteal is Senior Criminologist, Australian Institute 
o f Criminology, Canberra.
Kate Hughes is a solicitor with the ACT Legal Aid Office. 
Jacki Easter is a Canberra law student.
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N ecessity and  prison  
escape
BILL WALSH discusses a New South 
Wales case where the judge allowed a 
prison escapee’s defence of necessity to 
go to the jury.
G ra h a m  G e n e  P o tte r  w a s  c o n v ic te d  o f  m u rd e r  in  N e w  S o u th  
W ale s  in  1982  a n d  w a s  se n te n c e d  to  l ife  im p riso n m e n t. S in ce  
h is  c o n v ic tio n , P o tte r  h a s  c o n s is te n tly  m a in ta in e d  h is  in n o 
c e n c e  a n d  h a s  b e e n  s e e k in g  a  ju d ic ia l  in q u iry  in to  h is  c o n v ic 
tio n  u n d e r  s .4 7 5  o f  th e  Crimes Act 1 9 0 0  (N S W ). O n  30  Ju n e  
1990  P o tte r  e sc a p e d  fro m  B a th u rs t  G o a l in  N e w  S o u th  W ales 
in  a  n o n - v i o l e n t  m a n n e r  w i th  a n o t h e r  in m a te .  T h e  tw o  
e sc a p e e s  tra v e lle d  b y  tax i fro m  B a th u rs t  to  a n o th e r  co u n try  
to w n , L ith g o w , w h e re  th e y  w e re  a r re s te d  o n  th e  fo llo w in g  
day.

In  O c to b e r  1992  P o tte r  s to o d  tr ia l b e fo re  J u d g e  P e te r  D e n t 
Q C  a n d  a  ju ry  in  th e  D is tr ic t  C o u r t o f  N e w  S o u th  W ales  fo r  
th e  o ffe n c e  o f  E sc a p e  fro m  L a w fu l C u sto d y . P o tte r ’s  tria l w as  
s ig n if ic a n t in  th a t th e  d e fe n c e  o f  n e c e ss ity  w a s  ra ise d  b y  th e  
a c c u s e d  a n d  th e  tr ia l  ju d g e  a l lo w e d  th is  d e f e n c e  to  b e  p u t  
b e fo re  th e  ju ry . T h is  is  b e l ie v e d  to  b e  th e  f i r s t  o c c a s io n  in  
A u s tra lia  th a t th e  d e fe n c e  o f  n e c e ss ity  h as  b e e n  a llo w e d  to  b e  
c o n s id e re d  b y  a  ju ry  in  re la tio n  to  a  p r iso n  e sc ap e .

S in c e  h is  in itia l co n v ic tio n  in  1982  P o tte r  w o rk e d  c o n tin u 
o u s ly  o n  m a te r ia l in  an  e n d e a v o u r  to  se c u re  a  ju d ic ia l  in q u iry  
in to  h is  c o n v ic tio n  so  as  to  p ro v e  h is  in n o cen c e . In  1987 h is 
fa m ily  p u rc h a se d  a  c o m p u te r  to  a s s is t  h im  in  p re p a rin g  m a te r
ia l to  p ro v e  h is  in n o c e n c e . E v id e n c e  w a s  g iv e n  b y  P o tte r  a n d  
p r iso n  s ta f f  th a t P o tte r  w o rk e d  ‘e x h a u s tiv e ly ’ o n  h is  c a se  a n d  
th a t h e  w a s  ‘o b s e s s e d ’ w ith  p ro v in g  h is  in n o cen c e . P o tte r  sa id  
in  e v id e n c e  a t  th e  tria l th a t, fo r  th re e  y ea rs  fro m  1987 to  1990, 
h e  w o rk e d  10 -14  h o u rs  a  day , sev e n  d a y s  a  w e e k  o n  h is  case . 
O n e  sen io r p r iso n  o ff ic e r  a t  th e  tria l sa id  P o tte r  u se d  h is  c o m 
p u te r  ‘in c e s sa n tly ’. P r iso n  s ta ff, in  th e ir  e v id e n c e  a t  th e  tria l, 
d e sc r ib e d  P o tte r  a s  a  m o d e l a n d  tru s te d  p riso n er.

In  A p ril 1990  a  d ire c tiv e  w a s  is su e d  b y  th e  th en  M in is te r  
fo r  C o rre c t iv e  S e rv ic e s , M ic h a e l Y ab sley , to  th e  e f fe c t th a t 
o n ly  c o m p u te rs  fo r  ‘a p p ro v e d  e d u c a tio n a l p u rp o s e s ’ w e re  to  
b e  u sed  b y  p r iso n e rs  in  g a o ls  in  N e w  S o u th  W ales. T h e  d ire c 
tiv e  d id  n o t a llo w  th e  u se  o f  a  c o m p u te r  fo r  le g a l re sea rc h  o r  
re se a rc h  to  h e lp  p ro v e  o n e ’s in n o c e n c e . P o tte r  a p p lie d  fo r  an  
e x e m p tio n  b u t  w a s  re fu sed . T o  m a k e  m a tte rs  w o rse , an  in m a te  
in  th e  ce ll o p p o s ite  P o tte r ’s o w n , c o n tin u e d  to  u se  a  c o m p u te r  
f o r  e d u c a t io n a l  p u r p o s e s .  T h e  p r i s o n  c h a p la in ,  R e v e r e n d  
H o w a rd  K n o w le s , in  h is  e v id e n c e , d e sc r ib e d  it  a s  a  ‘te rr ib le  
b lo w ’ fo r  P o tte r  to  h a v e  h is  c o m p u te r  re m o v e d  fro m  h im  a n d  
to  b e  d e n ie d  a n  e x e m p tio n  to  th e  p o lic y , p a r tic u la r ly  w h e n  
th e re  w a s  a  p r iso n e r  in  a n  o p p o s ite  c e ll  b e in g  a llo w e d  to  u se  a  
co m p u te r. R e v e re n d  K n o w le s  s a id  th a t th is  w a s  a  ‘g ro ss  in ju s 
t ic e ’ a n d  d e sc rib e d  th e  e x c e o tio n s  to  th e  p o lic y  as  ‘unfair*.

O th e r  e v id e n c e , u n c h a lle n g e d  b y  th e  C ro w n , w as  p re se n te d  
in  re la tio n  to  a  n u m b e r o f  o th e r  f ru s tra tio n s  o r  s tre ss  fa c to rs , 
w h ic h  w e re  o p e r a t in g  o n  P o t te r  in  th e  p e r io d  p r io r  to  h is  
e sc ap e . T h e se  in c lu d e d  th e  lo ss  o f  so m e  o f  h is  re se a rc h  m a te r

140 ALTERNATIVE LAW JOURNAL




