
JUVENILE JUSTICE

Compromise in 
New South Wales
CHRIS CUNNEEN discusses 
recommendations of a Green Paper on 
juvenile justice.
T h e  N S W  M in is te r  fo r  Ju s tic e  re le a se d  Future Directions for 
Juvenile Justice in New South Wales in  F e b ru a ry  1993 . T h e  
G r e e n  P a p e r  h a s  b e e n  c o m p i le d  b y  th e  J u v e n i l e  J u s t i c e  
A d v iso ry  C o u n c il a n d  a  n u m b e r o f  w o rk in g  p a r tie s  u n d e r  its  
a u sp ic e s . T h e  re p o r t  c o m e s  a s  a  fu r th e r  a d d itio n  to  th e  b u r
g e o n in g  l i te ra tu re  d is c u s s in g  th e  s ta te  o f  ju v e n ile  ju s t ic e  in  
N e w  S o u th  W ales. T h a t lite ra tu re  in c lu d e s  th e  Kids in Justice 
Report p re p a re d  b y  th e  Y ou th  J u s t ic e  C o a litio n  in  1990  a n d  
th e  P a r l i a m e n ta r y  S ta n d in g  C o m m it te e  o n  S o c ia l  I s s u e s  
Report on Juvenile Justice in New South Wales in  1992.

T h e  p ro c e s s  b e h in d  th e  p ro d u c tio n  o f  th e  G re e n  P a p e r  is  an  
in te re s t in g  s tu d y  in  th e  p o l i t ic s  o f  p o lic y  fo rm u la t io n . T h e  
J u v e n i l e  J u s t i c e  A d v i s o r y  C o u n c i l  w a s  e s t a b l i s h e d  in  
S e p te m b e r  1991 to  p ro v id e  a d v ic e  to  g o v e rn m e n t o n  ju v e n ile  
ju s t ic e  p o licy . I t  is  m a d e  u p  o f  12 re p re se n ta tiv e s  fro m  k ey  
a re a s  in c lu d in g  th e  C o m m iss io n e r  o f  P o lic e , th e  D ire c to r  o f  
t h e  O f f i c e  o f  J u v e n i l e  J u s t i c e ,  t h e  S e n i o r  C h i l d r e n ’s 
M a g is tra te , re p re se n ta tiv e s  fro m  sc h o o l a n d  tech n ic a l e d u c a 
tio n  a n d  a  n u m b e r o f  re p re se n ta tiv e s  fro m  w e lfa re , c h u rc h  a n d  
c o m m u n ity  o rg a n isa tio n s . In  F e b ru a ry  1992  th e  M in is te r  fo r  
Ju s tic e  re q u e s te d  th e  p re p a ra tio n  o f  a  G re e n  P a p e r  o n  ju v e n ile  
ju s tic e . T h e  A d v iso ry  C o u n c il  e s ta b lish e d  s ix  w o rk in g  p a r tie s  
c o m p ris e d  o f  ‘e x p e r ts ’ to  p re p a re  c h a p te rs  o n  sp ec if ic  a rea s . 
T h e re  w e re  d iv e rse  p o litic a l  a n d  in s titu tio n a l in te re s ts  re p re 
se n te d  o n  v a r io u s  w o rk in g  p a r tie s . T h e  w o rk in g  p a r tie s  p re 
p a r e d  ‘d r a f t ’ c h a p te r s  f o r  t h e  G r e e n  P a p e r  w h ic h  w e r e  
fin a lise d  a t  a  m e e tin g  o f  th e  A d v iso ry  C o u n c il.

T h e  G re e n  P a p e r  c o n ta in s  n o  le ss  th a n  4 2 9  re c o m m e n d a 
t io n s ,  m a n y  o f  w h ic h  w o u ld  c o n t r ib u t e  to  a  p r o g r e s s iv e  
c h a n g e  in  ju v e n ile  ju s tic e . T h e re  a re , h o w e v e r, so m e  re c o m 
m e n d a tio n s  w h ic h  a p p e a r  to  b e  th e  re su lt  o f  p o litic a l e x p e d i
e n c y  ra th e r  th a n  c o n c e rn  w ith  re fo rm . In  so m e  c a se s  th e  r e c 
o m m e n d a tio n s  in  th e  G re e n  P a p e r  a re  in  fa c t th e  o p p o s ite  o f  
w h a t  th e  w o rk in g  p a r tie s  p ro p o s e d , a n d  a p p e a r  to  b e  m o re  
c o n c e rn e d  w ith  sa tis fy in g  v e s te d  in te re s ts  w ith in  th e  c u rre n t 
sy s tem .

T h e  G re e n  P a p e r  ta k e s  a  v e ry  w e a k  p o s itio n  in  re la tio n  to  
th e  Summary Offences Act, d e sp ite  th e  fa c t  th a t th e  o ffen s iv e  
la n g u a g e  p ro v is io n s  h a v e  b e e n  c r it ic ise d  b y  g ro u p s  a n d  in d i
v id u a ls  a s  d iv e rse  a s  A m n e s ty  In te rn a tio n a l, th e  In te rn a tio n a l 
C o m m iss io n  o f  J u r is ts  a n d  th e  P re s id e n t  o f  th e  N e w  S o u th  
W ale s  L a w  S o c ie ty . T h e  G re e n  P a p e r  re c o m m e n d s  (Rec. 100- 
102) th a t p o lic e  in s tru c tio n s  b e  c h a n g e d  to  g u a rd  a g a in s t d is 
c r im in a to ry  u se  o f  s .4  o f  th e  leg is la tio n  (a p p ly in g  to  o ffen s iv e

b e h a v io u r  a n d  o ffe n s iv e  la n g u a g e )  a n d  th a t  m o n ito r in g  a n d  
e v a lu a tio n  ta k e  p lace . T o  m y  m in d  th e se  re c o m m e n d a tio n s  a re  
a  w a s te  o f  tim e . P o lic e  in s tru c tio n s  a re  o n ly  g u id e lin e s ; th ey  
h a v e  n o  s ta tu to ry  b a s e  a n d  a re  n o t  e n f o rc e a b le  in  law . W e 
a l r e a d y  h a v e  a d e q u a te  e m p i r i c a l  d a t a  o n  th e  u s e  o f  th e  
Summary Offences Act a g a in s t  ju v e n i le s .  O f fe n s iv e  b e h a v -  
io u r/la n g u a g e  a p p e a ra n c e s  in  th e  N e w  S o u th  W ale s  C h ild re n ’s 
C o u r t ro s e  b y  2 5 5 %  b e tw e e n  1 9 8 5 -8 6  a n d  1 9 8 9 -9 0  fro m  3 3 6  
to  1192. I t  is  h y p o c r itic a l to  ta lk  o f  d iv e rs io n , o f  g e ttin g  y o u n g  
p e o p le  o u t  o f  d ie  ju v e n ile  ju s t ic e  sy s tem , w h e n  la rg e  n u m b ers  
a re  s till b ro u g h t in  o n  m in o r  o ffen ce s . I t  is  w o rth  n o tin g  th a t a  
s t r o n g e r  p o s i t i o n  w a s  t a k e n  in  r e l a t i o n  to  a l t e r i n g  th e  
Summary Offences A ct  b y  th e  P a r l i a m e n t a r y  S ta n d in g  
C o m m it te e  o n  S o c ia l  I s s u e s  Report on Juvenile Justice in 
New South Wales. T h a t  re p o r t  re c o m m e n d e d  th a t th e re  b e  a  
r e v i e w  o f  t h e  a p p l i c a b i l i t y  o f  t h e  A c t  t o  j u v e n i l e s .  
In te re s tin g ly  e n o u g h  th e  G re en  P a p e r  h a s  a  su b s tan tia lly  d if
f e r e n t  v ie w  f r o m  t h a t  w h ic h  w a s  r e c o m m e n d e d  b y  th e  
A d v iso ry  C o u n c il’s o w n  w o rk in g  p arty . T h e  w o rk in g  p a r ty ’s 
re c o m m e n d a tio n  fo r  th e  G re e n  P a p e r  in  th e  d ra f t  c h a p te r  o n  
le g is la t iv e  c h a n g e  p ro p o s e d  th a t  s .4 ( l ) ( b )  o f  th e  Summary 
Offences Act b e  a m e n d e d  to  e x c lu d e  ju v e n ile s  fro m  th e  o p e ra 
tio n  o f  th e  sec tio n .

T h e r e  a r e  a  n u m b e r  o f  o th e r  a r e a s  in  th e  G re e n  P a p e r  
w h e re  th e re  is  c o n s id e ra b le  d iffe re n c e  b e tw e e n  w h a t th e  p a r 
tic u la r  w o rk in g  p a r tie s  re c o m m e n d e d  a n d  w h a t  e x is ts  in  th e  
f in a l d o cu m en t. F o r  in s tan ce , th e  w o rk in g  p a r ty  o n  d e ten tio n  
ce n tre s  re c o m m e n d e d  th a t th e  in tro d u c tio n  o f  a  ‘D a y  in  G a o l 
P ro g r a m ’ n o t b e  su p p o r te d  b e c a u s e  su c h  a  p ro g ra m  w o u ld  
c o n f l i c t  w i th  o b j e c t iv e s  o f  c u s to d y  a s  a  l a s t  r e s o r t ,  a n d  
b e c a u se  th e  d e te r re n c e  a s su m p tio n s  o n  w h ic h  su ch  p ro g ra m s  
a re  b a se d  lack  e m p ir ic a l su p p o rt. H o w e v e r, th e  G re e n  P a p e r  
re c o m m e n d s  th a t su ch  p ro g ra m s  b e  m o n ito re d  a n d  e v a lu a te d  
fo r  th e ir  p o ss ib le  a p p lic a tio n  to  N e w  S o u th  W ale s  (Rec. 243).

S im i la r ly  th e  w o r k in g  p a r ty  r e c o m m e n d e d  th a t  h o m e  
d e te n tio n  n o t b e  a d o p te d  a s  a  s e n te n c in g  o p tio n  in  N e w  S o u th  
W ale s . T h e  d ra f t c h a p te r  o f  th e  w o rk in g  p a r ty  s ta te d  th a t ‘i t  
w a s  a g re e d  th a t h o m e  d e te n tio n  w a s  en tire ly  in a p p ro p ria te  fo r  
ju v e n ile s  b e c a u se  i t  d id  n o t e n a b le  ju v e n ile s  to  p a r tic ip a te  in  
th e  c o m m u n ity  d u rin g  th e ir  fo rm a tiv e  y ea rs  o r  u n d e rta k e  p o s 
it iv e  p ro g ra m s  to  e n h a n c e  th e ir  s k i l ls ’. H o w e v e r , th e  G re en  
P a p e r  s ta te s  th a t ‘a  co n se n su s  w a s  n o t re a c h e d  o n  th e  v a lu e  o f  
h o m e  d e te n tio n  fo r  ju v e n i l e s ’ a n d  re c o m m e n d s  th a t  h o m e  
d e te n tio n  b e  e x a m in e d  a s  a  se n te n c in g  o p tio n  (Rec. 197).

In  re la tio n  to  C o m m u n ity  S e rv ic e  O rd e rs  (C S O s) th e  w o rk 
in g  p a r ty  re c o m m e n d e d  a n  in c re a se  in  th e  n u m b e r  o f  h o u rs  
a v a i l a b le  f ro m  1 0 0  to  2 5 0  w i th  n o  m o re  th a n  1 0 0  b e in g  
u n p a id  c o m m u n ity  w o rk  a n d  th e  re m a in d e r  to  b e  u se d  fo r  p e r 
so n a l d e v e lo p m e n t ac tiv itie s . I t  a lso  re c o m m e n d e d  th a t le g is 
la tio n  c o n tin u e  to  in c lu d e  th e  in te n tio n  th a t C S O s  b e  a  se n 
ten c in g  a lte rn a tiv e  to  d e ten tio n . T h a t is, th a t C S O s  c o n tin u e  to  
b e  p la c e d  in  th e  se n te n c in g  h ie ra rc h y  a s  a  d ire c t a lte rn a tiv e  to  
a  d e te n t io n  o r d e r  a s  is  c u r r e n t ly  th e  c a s e  in  s .3 3  o f  th e  
Children (Criminal Proceedings) Act. H o w e v e r , th e  G re e n  
P a p e r  h a s  a d d e d  an  a d d itio n a l o p tio n , n o t  re c o m m e n d e d  b y  
th e  w o rk in g  p a r ty , w h ic h  w o u ld  a l lo w  C S O s  o f  u p  to  100 
h o u rs  to  b e  u sed  as  a  general sentencing option. T h is  sen ten c 
in g  o p tio n  w o u ld  c h a n g e  th e  s e n te n c in g  h ie ra rc h y  an d  a llo w  
fo r  a  su b s tan tia l e sc a la tio n  o f  p e n a ltie s  a c ro ss  th e  b o a rd .
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B r f si

T h e  w o rk in g  p a r ty  o n  A b o rig in a l is su e s  c o n s id e re d  a  n u m 
b e r  o f  p r o p o s a l s  s p e c i f i c  to  th e  o v e r - r e p r e s e n t a t i o n  o f  
A b o rig in a l y o u n g  p e o p le  in  th e  ju v e n ile  ju s t ic e  sy s tem  in c lu d 
in g  th e  n e e d  fo r  c o m m u n ity  ju s t ic e  c o u n c ils  a n d  a  g re a te r  u til
isa tio n  o f  d iv e rs io n a ry  m e c h a n ism s . In  re la tio n  to  th e  u se  o f  
p o lic e  c a u tio n s  th e  w o rk in g  p a r ty  re c o m m e n d e d  th e  in tro d u c 
tio n  o f  a  s ta tu to ry  r ig h t  to  c o n s id e ra tio n  o f  a  c a u tio n ; th a t c a u 
tio n in g  b e  m a n d a to ry  fo r  m in o r  o ffen ce s; a n d  th a t c a u tio n in g  
b e  u tilis e d  fo r  r e p e a t  o ffen d e rs . T h e  G re e n  P a p e r  co n ta in e d  a  
m u ch  w a te re d -d o w n  re c o m m e n d a tio n  w h ich  ig n o re d  th e  n ee d  
fo r  a  le g is la tiv e  b a s is  to  c a u tio n in g  a n d  in s te a d  re lie d  o n  ‘a  
g re a te r  a c c e p ta n c e , u se  a n d  a p p lic a tio n  o f  c a u tio n in g  a m o n g  
p o l ic e  th ro u g h  a p p r o p r ia te  e d u c a t io n  a n d  t r a in in g , p e r f o r 
m a n c e  m o n ito r in g  a n d  o rg a n is a tio n a l in c e n tiv e s ’ (Rec. 2 7 3 , 
P-211).

T h e  w o rk in g  p a r ty  o n  A b o r ig in a l  is su e s  a lso  c o n s id e re d  
th e  is su e  o f  r a c is t  b e h a v io u r  b y  p o lice . T h e  w o rk in g  p a r ty  re c 
o m m e n d e d  th a t  v io le n c e ,  in t im id a t io n  a n d  h a r a s s m e n t  b y  
p o lic e  o ff ic e rs  b e  c o n s id e re d  a  se r io u s  b re a c h  o f  d u ty  a n d  th a t 
th e  p e n a lty  fo r  su c h  a  b re a c h  b e  d ism issa l. T h e  p e n a lty  o f  d is 
m is sa l w a s  d e le te d  f ro m  th e  re c o m m e n d a tio n  in  th e  G re e n  
P a p e r  w h ic h  re lie d  in s te a d  o n  th e  m o re  g e n e ra l s ta te m e n t o f  
‘a  se r io u s  b re a c h  o f  d u ty ’ (Rec. 2 8 1 ). A g a in  a  sp ec if ic  re c o m 
m e n d a tio n  b y  a  w o rk in g  p a r ty  w a s  w a te re d  d o w n  fo r  th e  f in a l 
v e rs io n .

M u c h  o f  th e  G re e n  P a p e r ’s sec tio n  o n  p o lic e  co m p lie s  w ith  
th e  c u r re n t w ish e s  o f  th e  p o lic e  to  e s ta b lish  a  c ita tio n  n o tic e  
sy s tem . S u c h  a  sy s te m  w o u ld  e n a b le  p o lic e  to  is su e  a  ca u tio n  
fo r  a  m in o r  o ffe n c e , a  f ix e d  p e n a lty  n o tic e  (o n -th e -sp o t fin e ) 
fo r  a  p re s c r ib e d  n u m b e r  o f  o ffe n c e s  a n d  a  c o u r t  a tte n d a n c e  
n o tic e  fo r  o th e r  p re sc r ib e d  o ffen ce s . T h e  o ffe n c e s  fo r  w h ich  a  
f ix e d  p e n a lty  n o t ic e  w o u ld  b e  u s e d  h a s  n o t  b e e n  sp e c if ie d . 
N o r  h a s  th e re  b e e n  a n y  c o n s id e ra tio n  o f  th e  a p p ro p ria te n e ss  
o f  th e se  m e a su re s  sp e c if ic a lly  fo r  ju v e n ile s . T h e  sy s tem  i ts e lf  
a p p e a rs  to  b e  o n e  w h ic h  b ro a d e n s  p o lic e  d isc re tio n a ry  p o w e rs  
a t  th e  p o in t  o f  a p p re h e n s io n  w h ile  a t  th e  s a m e  tim e  b e in g  
a d m in is tra tiv e ly  le s s  re so u rc e  in te n s iv e  th an  c u rre n t m e th o d s .

I t is  p e rh a p s  n o t  su rp ris in g  th a t th e  G re e n  P a p e r  is  a  c o m 
p ro m is e  d o c u m e n t  w h ic h  re f le c ts  v a r ie d  p o li t ic a l  in te re s ts . 
T h e re  a re  s p e c if ic  r e c o m m e n d a tio n s  fo r  le g is la t iv e  c h a n g e  
w h ich  a re  p o s i t iv e  in c lu d in g  th e  p ro p o se d  a m e n d m e n ts  to  th e  
Victims Compensation Act, th e  Sentencing Act a n d  th e  Bail 
Act. T h e re  a re  o th e r  re c o m m e n d a tio n s , o r  a rea s  w h e re  n o  re c 
o m m e n d a tio n s  w e re  m a d e , w h ic h  d o  n o t re f le c t  th e  d e s ire s  o f  
re sp e c tiv e  w o rk in g  p a r tie s  b u t  d o  c o m p ly  w ith  th e  w ish e s  o f  
so m e  o f  th e  m o re  p o w e rfu l p la y e rs  in  th e  a ren a .

Chris Cunneen works at the Institute o f Criminology, Sydney 
University Law School.
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CAM BODIA

The wretched witch 
of Sisophon
PETER CONDLIFFE writes about 
the effects of long-term civil war on 
the Cambodian criminal justice 
system.
S iso p h o n  is a  sm a ll to w n  in  th e  n o rth -w e s t o f  C am b o d ia . I t  is 
a  w ild  d u s ty  p la c e  o n  th e  e d g e  o f  d isp u te d  te rr ito ry  b e tw e en  
g o v e rn m e n t fo rc e s  a n d  th e  K h m e r  R o u g e . W h e n  I w a s  th ere  
in  th e  d ry  se a so n  m y  c lo th e s  a n d  b o d y  w e re  c o n s ta n tly  co a te d  
w ith  a  la y e r  o f  d u st. I h a d  v is io n s  o f  c o w b o y s  a n d  c a ttle  th u n 
d e r in g  d o w n  th e  m a in  s tre e t in  m y  d re a m s . B u t on  w a k in g  I 
w o u ld  d is c o v e r  m y s e lf  a g a in  in  la te  2 0 th  c e n tu ry  C a m b o d ia  
w h e re  th e  co w b o y s  to te  A K 4 7 s  a n d  R P G s  (R o c k e t P ro p e lled  
G re n a d e s ) . E v e ry  n ig h t  j u s t  a f te r  d u s k  th e  s h o o tin g  w o u ld  
b e g in . I w as  to ld  it  w as  d ru n k s  le ttin g  o f f  s team . E v e ry  h o u se 
h o ld  h as  a  g u n  in  C a m b o d ia . O n e  n ig h t  th e  fir in g  w a s  in  th e  
n e x t  h o u se  a n d  m y  h o s t w a rn e d  m e  to  b e  c a re fu l a s  I  c re p t 
d o w n  to  th e  b a th ro o m  a t  th e  b a c k  o f  th e  h o u se . S iso p h o n  is 
th e  so r t  o f  p la c e  w h e re  y o u  p ra y  fo r  in te rn a l c o n v e n ie n ces .

I t  w a s  in  S iso p h o n  w h e re  I h e a rd  th e  s to ry  o f  th e  w itch . 
S h e  p ra c tise d  h e r c ra f t  in  a  n e a rb y  v illa g e . U n fo rtu n a te ly , th e  
v i l la g e  h a d  e x p e r ie n c e d  s o m e  u n e x p e c te d  b a d  lu c k  w h ic h  
re su lte d  in  sev e ra l d e a th s  a n d  illn e sses . T h e  w itch  w a s  b lam ed  
b y  th e  re la tiv e s  o f  th e  v ic tim s  fo r  th e  m is fo rtu n e . T h ey  d ec id 
e d  t h a t  th e  b e s t  c o u r s e  o f  a c t i o n  w a s  to  k i l l  h e r . T h e y  
a p p ro a c h e d  th e  H e a d m a n  o f  th e  v illa g e  w ith  th e ir  p lan  a n d  h e  
ap p ro v ed . T h e  u n fo rtu n a te  w itch  w as  k ille d .

T h e  p o lic e  w e re  th en  c a lle d  in . R a th e r  th a n  a rre s tin g  th e  
su sp ec ts , th e  p o lic e  ca lle d  a  m e e tin g  o f  th e  ag g r ie v e d  re la tiv e s  
o f  th e  w itc h  a n d  th e  p e rp e tra to rs . T h e  m e e tin g  w a s  h e ld  to  
d isc u ss  a d e q u a te  c o m p e n sa tio n  to  th e  re la tiv e s  o f  th e  w itch . 
T h is  d o n e , th e  m a tte r  w a s  c lo se d . P re su m a b ly  th e  p o lic e  an d  
th e  H e a d m a n  b o th  re c e iv e d  a  sh a re  o f  th e  p ro c eed s .

N o  a tte m p t w a s  m a d e  to  b r in g  th e  p e rp e tra to rs  o f  th e  c r im e  
to  co u rt. N o  fo rm a l c h a rg e s  w e re  laid . I t  w a s  a s  i f  th e  S ta te  o f  
C a m b o d ia  w ith  i ts  p a n o p ly  o f  w e ste rn  s ty le  la w s  d id  n o t ex is t. 
T h e  id e a  th a t th e  S ta te  m a y  h a v e  an  in te re s t  in  th e se  ev en ts  
w a s  n o t  c o n te m p la te d  o r  i f  i t  w e re  i t  w a s  o f  v e ry  lo w  prio rity . 
T h e  v e ry  id e a  o f  ‘c r im e ’ w a s  d if fe re n t  h e re . T h is  w a s  o n ly  
o n e  o f  a  la rg e  n u m b e r o f  in s ta n c e s  w h ic h  h a v e  c o m e  to  m y  
a t t e n t io n  w h e r e  C a m b o d ia n  c i t i z e n r y  a n d  o f f ic ia l s  h a v e  
re a c h e d  th e ir  o w n  so lu tio n s  to  p ro b le m s  a n d  c o n f lic ts . T h e  
d e s ire  to  e n g a g e  in  ‘s e lf -h e lp ’ o r  m o re  fo rm a lise d  th ird -p arty  
in te rv e n tio n s  o u ts id e  th e  fo rm a l le g a l sy s te m  is  w id esp read . 
T h e  m u rd e r  o f  w itc h e s  in  C a m b o d ia  a p p e a rs  n o t  to  b e  u n co m 
m o n  a s  I h a v e  c o m e  ac ro ss  a  n u m b e r  o f  p r iso n e rs  in  P h n o m  
P e n h  g a o ls  w h o  a re  d e sc r ib e d  in  th e  o ff ic ia l re c o rd s  a s  ‘w itch  
k i l le r s ’. T h e  re sp o n se  to  th e  v io le n c e  v is ite d  o n  th e  u n fo rtu 
n a te  w itch  o f  S iso p h o n  is ty p ica l.
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