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A b o r ig in a l 
P rspective s on 
Crim ina l Justice
by Chris Cunneen (ed.), Australian 
institute o f  Criminology 
(monograph); 1992; 94 pp; 
softcover, $20.
A  re c e n t in te rn a tio n a l re p o r t  d o c u m e n t
in g  v a r io u s  i n f r i n g e m e n t s  o f  h u m a n  
rig h ts  p la c e d  A u s tra lia  w e ll d o w n  th e  lis t 
o f  ‘advanced*  in d u s tr ia lise d  s ta te s  in  its  
tre a tm e n t o f  sp e c if ic  g ro u p s  o f  p e o p le . 
O n e  o f  th e  p r in c ip a l  in d ic e s  o f  h u m a n  
r i g h t s  a b u s e s  w a s  t h e  t r e a t m e n t  o f  
A u s t r a l ia ’s in d ig e n o u s  p e o p le ,  p a r t ic u 
la rly  co n c e rn in g  th e  c o n tin u in g  h ig h  le v 
e ls  o f  in c a rc e ra t io n  o f  A b o r ig in a l  p e o 
p le .

In d e e d , a s  C h r is  C u n n e e n , th e  e d ito r  
o f  Aboriginal Perspectives on Criminal 
Justice, h a s  p o in te d  o u t  e ls e w h e re ,  th e  
in s titu tio n a lisa tio n  o f  A b o rig in a l p e o p le  
h a s  n o w  s h i f t e d  f r o m  m i s s i o n s  a n d  
re se rv e s  to  th e  e q u a lly  b ru ta l is in g  p r i s 
o n s  a n d  d e te n tio n  c e n tre s . S ta tis t ic s  b y  
th e  A u s tr a l ia n  B u re a u  o f  S ta t is t ic s  fo r  
1 9 8 6  i n d i c a t e  t h a t  t h e  p r o p o r t i o n  o f  
A b o r ig in a l  a n d  T o r r e s  S t r a i t  I s l a n d e r  
p e o p le  in  p r i s o n s ,  p o l i c e  c u s to d y  a n d  
d e te n tio n  c e n tre s  fa r  e x c e e d s  th e ir  re p re 
sen ta tio n  in  th e  g e n e ra l p o p u la tio n .

F o r  e x a m p le ,  in  th e  m o r e  e x t r e m e  
c a s e s  s u c h  a s  W e s te r n  A u s t r a l i a ,  
A b o r ig in a ls  a n d  T o rre s  S tr a i t  I s la n d e rs  
m a k e  u p  2 .7 %  o f  th e  S ta te ’s p o p u la tio n  
b u t a c c o u n t fo r  7 3 %  o f  th o se  in  ju v e n ile  
d e te n t io n ,  5 4 %  in  p o l ic e  c u s to d y  a n d  
3 4 %  in  p r iso n . In  th e  N o r th e rn  T errito ry , 
A b o r ig in a l  a n d  T o r r e s  S t r a i t  I s l a n d e r  
p e o p le  a c c o u n t fo r  2 2 .4 %  o f  th e  g en e ra l 
p o p u la t io n  b u t  c o n s t i tu te  5 7 %  o f  th o se  
in  d e te n tio n  c e n tre s , 7 6 %  in  p o lic e  c u s 
to d y  a n d  6 9 %  in  p riso n .

S in c e  1 9 8 6  th e  p ro p o r tio n  o f  in d ig e 
n o u s  p e o p le  in  c u s to d y  h a s  a lm o s t  c e r 
t a in ly  i n c r e a s e d ,  a n d  A b o r ig in a l  a n d  
T o rre s  S tra it Is la n d e r  p e o p le  a c c o u n t fo r  
u p  to  3 5 %  o r  m o re  o f  th e  a d u lt  p r is o n  
p o p u la tio n . I t  is  a ls o  d is tu rb in g  to  n o te  
th a t th e  h ig h  ra te  o f  A b o rig in a l d e a th s  in  
cu s to d y  c o n tin u e s  u n a b a te d .

Aboriginal Perspectives on Criminal 
Justice a t te m p ts  to  a d d r e s s  a  r a n g e  o f  
i s s u e s  c o n c e r n in g  c r im in a l  j u s t i c e  in  
A u s t r a l i a  f r o m  a  l a r g e ly  i n d i g e n o u s

p o in t  o f  v ie w  -  a l th o u g h  m o s t  o f  th e  
c o n tr ib u t io n s  a re  b a s e d  o n  th e  e x p e r i 
e n c e  in  N e w  S o u th  W ale s . T o  h ig h lig h t 
th e  r a c is t  a n d  p ro fo u n d ly  u n ju s t  n a tu re  
o f  th e  A b o rig in a l e x p e rie n c e  in  th e  c r im 
i n a l  j u s t i c e  s y s t e m ,  t h e  e d i t o r  h a s  
b ro u g h t to g e th e r  c o n tr ib u tio n s  b y  a c a d e 
m ics , a  co n su lta n t, a  so lic ito r , m e m b e rs  
o f  A b o rig in a l le g a l a g e n c ie s , p o e ts  a n d  
p h o to g ra p h e r s .  T h e  r e s u l t  is  a  p r o f e s 
s io n a l ly  e c le c t ic ,  th o u g h  th e m a t ic a l ly  
u n if ie d , m o n o g ra p h  w h ic h  c a s ts  a  lo n g  
s h a d o w  o v e r  t h e  n a i v e  i d e o l o g y  o f  
‘eq u a lity  b e fo re  th e  la w ’. T h e  p ic tu re  is  
o n e  o f  c o n t i n u e d  b r u t a l i s a t i o n  a n d  
o p p re s s io n  o f  A b o rig in a l p e o p le  b y  th e  
a g e n ts  a n d  in s t i tu t io n s  o f  c r im in a l  j u s 
tice .

In d e ed , a s  P a t  O ’S h an e , a  m a g is tra te  
in  N e w  S o u th  W ales, p o in ts  o u t, d e sp ite  
th e  e s ta b lis h m e n t o f  o rg a n is a tio n s  su ch  
a s  th e  A b o rig in a l L e g a l S e rv ice  a n d  th e  
r e l e a s e  o f  m a j o r  r e p o r t s  s u c h  a s  
Aboriginal Deaths in Custody a n d  Racist 
Violence  b y  t h e  H u m a n  R i g h t s  a n d  
E q u a l O p p o rtu n ity  C o m m iss io n , th e  s it
u a tio n  fa c in g  A b o rig in a l p e o p le  in  te rm s  
o f  c r im in a lisa tio n  a n d  im p riso n m e n t h a s  
w o rse n ed . A lth o u g h  th e  A L S  a n d  o th e r  
b o d ie s  h a v e  a tte m p te d  v a lia n tly  to  c o n 
f r o n t  t h e  r a c i s m  a n d  d i s a d v a n t a g e  
A b o rig in a ls  ex p e rie n c e , th e  la c k  o f  n e c 
e ssa ry  fu n d in g  a n d  re so u rc e s  h as  m a d e  
th e  ta sk  e x tre m e ly  d ifficu lt. I t  is  n o t su r
p r is in g  th a t th e  d isc o u rse  o n  th e  c rim in a l 
ju s t ic e  sy s te m  fro m  th e  b la c k  p e r s p e c 
t iv e  is  r e p le te  w ith  re fe re n c e s  to  p o o r  
‘re la t io n s ’ w ith  p o lice , ‘so c ia l c o n tro l’ o f  
c o m m u n it ie s ,  ‘o v e r - p o l ic in g ’, a n d  th e  
ab u se  o f  b a s ic  h u m a n  rig h ts , p a r tic u la rly  
in  p r iso n s  (a s  o u tlin e d  in  a  re c e n t re p o rt 
b y  A m n e s ty  In te rn a tio n a l) .

K a r e n  F l e t c h e r ’s e s s a y  o n  th e  
Summary Offences Act 1 9 8 8  (N S W )  
illu s tra te s  th e  w a y  p o lic e  p ra c tic e  re la t
in g  to  ‘d ru n k e n n e s s ’ o ffen ce s  in v a ria b ly  
t a r g e t s  A b o r i g i n a l  r a t h e r  th a n  n o n -  
A b o rig in a l c o m m u n itie s . T h is  d if fe re n 
tia l p ra c tic e  is  c o m p o u n d e d  b y  th e  fa il
u re  o f  th e  p o lic e  to  e x e rc ise  d isc re tio n  in 
fa v o u r  o f  is su in g  su m m o n se s . In d e ed , a s  
F l e t c h e r  r e m a r k s :  ‘M a n y  A b o r ig in a l  
le ad e rs  c o n te n d  th a t th is  fa ilu re  to  u tilise  
th e  su m m o n s  p ro c e d u re  w h e re  a p p ro p ri
a te  is  an  illu s tra tio n  o f  th e ir  in ten tio n  to  
sh o w  th a t th ey  “ c o n tro l” A b o rig in a ls  in 
th e  c o m m u n itie s ’ (p .2 0 ).

In  a  p e n e tra t in g  a n a ly s is  o f  th e  c o n 
c e p t  o f  ‘o v e r - p o l ic in g ’ C h r is  C u n n e e n

illu s tra te s  th e  h ig h  lev e l o f  p o lic e  co n tro l 
o f  A b o r ig in a l  c o m m u n itie s . A s  w e ll as  
b e in g  th e  o c c a s io n a l  fo c u s  o f  a tte n tio n  
b y  ‘s p e c ia l is t ’ p o l ic e  u n its  su c h  a s  th e  
c o m m a n d o - l i k e  T a c t i c a l  R e s p o n s e  
G ro u p , c o m m u n itie s  w ith  h ig h  p ro p o r
t io n s  o f  A b o r ig in a l s  s u c h  a s  B o u rk e ,  
R o e b o u m e , H a lls  C re e k  a n d  W ilu n a , a re  
r o u t in e ly  s u b je c t  to  e x c e s s iv e  p o l ic e  
c o n tro l .  H e  a ls o  p o in ts  o u t  th e  ‘u n d e r
p o l i c in g ’ o r  th e  te n d e n c y  o f  p o l ic e  to  
r e s p o n d  s lo w ly  a n d  i n a d e q u a t e l y  to  
c r im e s  p e r p e t r a te d  a g a in s t  A b o r ig in a l  
p eo p le . C u n n e e n  a rg u e s  th a t o v e r-p o lic 
in g  a n d  u n d e r-p o lic in g  sh o u ld  b e  v iew e d  
th ro u g h  th e  p r ism  o f  h is to r ic a l co lo n ia l 
re la tio n s  in  A u s tra lia .

T h e  m a in  th e m e  th re a d in g  th ro u g h  
th e  m o n o g ra p h  is  th e  d ire c t  a sso c ia tio n  
b e tw e e n  A b o r ig in a l o v e r-re p re se n ta tio n  
in  t h e  c r i m i n a l  j u s t i c e  s y s t e m  w i th  
e n tre n c h e d  so c io -e c o n o m ic  a n d  p o litic a l 
d is a d v a n ta g e  r e s u l t in g  fro m  o v e r  2 0 0  
y e a rs  o f  s tru c tu ra l ra c ism  in  A u s tra lian  
s o c i e t y .  T h i s  i s  m o s t  g r a p h i c a l l y  
e x p re s se d  b y  S h a ro n  P a y n e  in  an  essay  
o n  A b o r ig in a l  w o m e n  a n d  th e  la w : ‘I t  
m a y  b e  s a i d  t h a t  t h e  i s s u e s  f a c in g  
A b o rig in a l w o m e n  a n d  th e  c rim in a l ju s 
t ic e  s y s te m  a r e  a  d o u b le  in d e m n ity :  a  
re fle c tio n  o f  th e  w id e r  is su es  o f  d isp o s
se ss io n , a lie n a tio n , p o v e r ty  a n d  d isc rim i
n a tio n  w h ic h  fe a tu re  c u s to m a rily  in  th e  
e v e ry d a y  life  o f  A b o rig in a ls , a s  w e ll as  
th e  s o c io -e c o n o m ic  p o s i t io n  o f  w o m e n
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g e n e r a l l y  w i t h i n  a  m a l e  d o m i n a t e d  
‘w e s te rn ’ so c ie ty ’ (p .3 9 ).

In  r e c o g n i t io n  o f  th e  d is a d v a n ta g e s  
a n d  t h e  n e e d  t o  r e a s s e r t  A b o r i g i n a l  
c la im s  a n d  r ig h ts  to  s e lf -m a n a g e d  c o n 
f lic t  re so lu tio n  a n d  le g a l p ra c tic e , J a m e s  
C ra w fo rd  o u tlin e s  a  n u m b e r  o f  a re a s  in  
w h ic h  a  ‘d e f in a b le  b o d y  o f  ru le s , p ra c 
tic e s  a n d  tra d itio n s  a c c e p te d  b y  th e  c o m 
m u n ity ’ (p .5 4 )  m a y  b e  fu lly  a r tic u la te d  
in  le g a l  p ro c e s s  a n d  p ra c t ic e .  P o s s ib le  
a re a s  o f  c o n c e rn  in c lu d e  tra d itio n a l m a r
r ia g e , d is tr ib u tio n  o f  p ro p e rty , c h ild  c u s 
to d y , c r im in a l law , s e n te n c in g , c o m m u 
n ity  ju s tic e , f ish in g  a n d  h u n tin g  r ig h ts .

W h ile  th e  re la tio n sh ip s  b e tw e e n  c u s 
to m a ry  law  a n d  th e  d o m in a n t le g a l sy s 
te m  a re  o ften  e x tre m e ly  d iff ic u lt  to  re c 
o n c ile  a s  to  e n su r in g  th e  r ig h t  to  in d iv id 
u a l  l e g a l  p r o te c t io n ,  t r ib a l  l a w s  c h a l 
le n g e  ju r is p ru d e n c e  a n d  le g a l  p ra c t ic e ,  
p a r t i c u la r l y  a s  to  l i a b i l i ty .  H o w e v e r ,  
w h e re a s  th e  e x e rc is e  o f  c u s to m a ry  la w  
in  th e  c o n te x t  o f  d o m in a n t  le g a l  s t ru c 
tu re s  m a y  b e  p r o b le m a t ic ,  c o m m u n ity  
ju s t ic e  m e c h a n is m s  su c h  a s  A b o r ig in a l  
c o u r t s  ( a s  in  Q u e e n s l a n d ,  W e s te r n  
A u s t r a l ia  a n d  th e  N o r th e r n  T e r r i to ry ) ,  
in fo rm a l m e th o d s  o f  d is p u te  re s o lu t io n  
a n d  th e  p a s sa g e  o f  b y - la w s  p o in t  to  p o s 
s ib le  w a y s  o f  e f f e c t iv e ly  e m p o w e r in g  
A b o r ig in a l  p e o p le  ( a l th o u g h  b y - l a w s  
m a y  b e  u sed  a s  a  m e th o d  o f  m o re  ra th e r  
th a n  le s s  c o n tro l o f  c o m m u n itie s ) .

C h a n g e s  to  le g a l p ro c e s se s  a n d  s tru c 
tu re s  c a n n o t b e  s e p a ra te d  fro m  th e  c o n 
tin u in g  n e e d  to  a d d re s s  s tru c tu ra l d is a d 
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v a n ta g e  ex p e rie n c e d  b y  A b o rig in a l p e o 
p le . S o  lo n g  a s  th e  in d ig e n o u s  p e o p le  o f  
A u s t r a l i a  a r e  d e n i e d  t h e  m e a n s  f o r  
so c ia l, e c o n o m ic  a n d  p o litic a l e m p o w e r
m e n t (su c h  a s  la n d  r ig h ts ) , th ey  w ill c o n 
tin u e  to  e x p e rie n c e  th e  e x c e sse s  o f  s ta te  
c o n tro l in  in c re a s in g  c r im in a lisa tio n  a n d  
in ca rce ra tio n .

R I C H A R D  H I L

Richard HU teaches social work and 
community welfare at the University o f 
North Queensland, Townsville.

En te rp rise  
Barga in ing: A  
P ractica l 
A p p ro a ch
by Paul Ludeke and Brad Swebeck; 

The Federation Press, Sydney;

1992; softcover, $25.

Enterprise B argaining: A Practical 
Approach  b y  P a u l  L u d e k e  a n d  B r a d  
S w e b e c k  p u rp o r ts  to  p ro v id e  a  p ra c tic a l 
r a th e r  th a n  p o li t ic a l ,  le g a l o r  a c a d e m ic  
a p p ro a c h  to  e n te rp r is e  b a rg a in in g . T h e  
r e a d e r  s h o u ld  n o t  b e  d e c e iv e d  b y  th is  
c la im  n o r  th e  s l im n e s s  o f  th e  v o lu m e . 
T h e  m a te r ia l  is  d e ta i l e d  a n d  a t  t im e s  
h e a v y  g o in g . I t  is  l ik e ly  th a t  th is  b o o k  
w il l  d ra w  a n  a u d ie n c e  o f  la w y e r s  a n d  
e x p e rie n c e d  p a r tic ip a n ts  in  th e  in d u s tr ia l 
re la tio n s  sy s te m  ra th e r  th an  th e  g e n e ra l 
co m m u n ity . T h e  la n g u a g e  su g g e s ts  th a t 
th e  a u th o rs  a s su m e  re a d e rs  a re  fa m ilia r  
w ith  leg a l a n d  in d u s tr ia l re la tio n s  te rm s 
a n d  c o n c e p t s . . .  n o v ic e s  b ew are !

T h e  b o o k  p ro v id e s  an  in te re s tin g  h is 
to r ic a l o v e rv ie w  o f  th e  d e v e lo p m e n t o f  
e n te rp r ise  b a rg a in in g  in  an  a w a rd  b a se d  
i n d u s t r i a l  r e l a t i o n s  s y s t e m  w i th  a  
d e t a i l e d  a n a l y s i s  o f  t h e  A p r i l  a n d  
O c to b e r  1 9 9 1  N a t i o n a l  W a g e  c a s e s .  
A p p e n d ix  A  is  a  h e lp fu l su m m a ry  o f  th e  
p r in c ip le s  em e rg in g  fro m  th e  A p ril 1991 
N a t io n a l  W a g e  c a s e  a n d  A p p e n d ix  B 
d e a ls  w ith  th e  O c to b e r  1991 c a se . I t  is  
u n fo r tu n a te  th a t th e  re a d e r  h a s  to  d ig e s t 
th e  p re c e d in g  c h a p te rs  b e fo re  re a c h in g  
th e  s t r a i g h t f o r w a r d  s u m m a r y  o f  th e  
N a tio n a l W a g e  c a se s  a n d  th e ir  re le v a n c e  
to  th e  p ro c e ss  o f  e n te rp r ise  b a rg a in in g .

S in c e  Enterprise Bargaining  w a s  
p u b lis h e d  in  F e b ru a ry  1 992 , th e re  h a v e  
b e e n  s ig n if ic a n t  c h a n g e s  to  th e  le g is la 
t i v e  p r o v i s i o n s  a f f e c t i n g  e n t e r p r i s e  
a g re e m e n ts  ( th a t is  a g re e m e n ts  re a c h e d  
a f te r  e m p lo y e r /e m p lo y e e  n e g o t ia t io n s

s

c o v e rin g  su ch  m a tte rs  a s  w a g e s  a n d  c o n 
d itio n s  w h ic h  a re  d e s ig n e d  to  a c c o m m o 
d a te  th e  n e e d s  o f  a n  in d iv id u a l  w o r k 
p la c e )  a t  b o th  fe d e ra l  a n d  S ta te  le v e ls . 
T h e se  c h a n g e s  a re  th e  re s u lt  o f  th e  p o lit
ic a l a tte n tio n  d u rin g  th e  re c e n t e lec tio n s  
f o c u s in g  o n  in c lu d in g  e n te r p r i s e  b a r 
g a in in g  in  th e  A u s tra lia n  in d u s tr ia l re la 
tio n s  sy s tem .

T h e  C o m m o n w e a l t h  Industrial 
Relations Act n o w  h as  P a r t  V I D iv is io n  
3 A , S e c t i o n s  1 3 4 A - 1 3 4 N ,  o p e r a t i v e  
fro m  23  Ju ly  1992 . T h e  P rim e  M in is te r  
h a s  fo re sh a d o w e d  fu r th e r  fe d e ra l leg is la 
tio n  to  p ro m o te  e n te rp r ise  a g re e m e n ts  in  
a  s p e e c h  o n  2 1  A p r i l  1 9 9 3 .  In  N e w  
S o u th  W ale s  th e  Industrial Relations Act 
is  n o w  law .

T h e  L ib e r a l  v ic to ry  in  V ic to r ia  la s t  
y e a r  r a d ic a l ly  a l t e r e d  th e  a p p r o a c h  to  
e n t e r p r i s e  b a r g a i n i n g  in  V i c t o r i a .  
I n d u s t r i a l  r e la t io n s  w a s  a  s ig n i f i c a n t  
is s u e  in  th e  V ic to r ia n  e le c t io n  a n d  th e  
K e n n e tt  G o v e rn m e n t m o v e d  q u ic k ly  to  
in t r o d u c e  th e  Employee Relations Act 
1992 . T h e  A c t c a m e  in to  o p e ra tio n  o n  1 
M a r c h  1 9 9 3 . O n  th a t  d a te  a l l  a w a rd s  
w e r e  t e r m in a te d  r e q u i r in g  e m p lo y e r s  
a n d  e m p l o y e e s  to  o p t  b a c k  in t o  th e  
a w a rd  sy s te m  i f  th e  w o rk p la c e  d id  n o t 
w a n t to  re so r t  to  c o lle c tiv e  o r  in d iv id u a l 
e m p lo y m e n t co n tra c ts .

In  T asm an ia , th e  Industrial Relations 
Amendment (Enterprise Agreements and 
Workplace Freedom) Act c a m e  in to  
o p e r a t io n  o n  1 M a r c h  1 9 9 3 . T h e  A c t 
p e rm its  e n te rp r ise  a g re e m e n ts  w h ich  a re  
ra tif ie d  b y  an  E n te rp r ise  C o m m iss io n er. 
T h e re  h a v e  a ls o  b e e n  d e v e lo p m e n ts  in  
th e  o th e r  S ta te s  f o l lo w in g  S ta te  W a g e  
ca ses .

W h i le  th e  le g i s la t iv e  f r a m e w o rk  is  
im p o rta n t fo r  u n d e rs ta n d in g  th e  lim its  o f  
e n te rp r is e  b a rg a in in g  a n d  s a fe g u a rd in g  
m in im u m  c o n d i t io n s ,  p e r h a p s  w h a t  is  
m o s t n e e d e d  is  a  g u id e  to  th e  m ech a n ic s  
o f  b a r g a i n i n g .  C h a p t e r  5 d i s c u s s e s  
s tra teg ie s  in  e n te rp r ise  b a rg a in in g  b u t  its 
p e r s p e c tiv e  is  o n  ‘w h a t ’ to  c o n s id e r  in  
n e g o tia tin g  ra th e r  th an  ‘h o w ’ to  n eg o ti
a te . G iv e n  th a t e n te rp r ise  b a rg a in in g  is  a  
re a li ty  fo r  m a n y  e m p lo y e rs  a n d  e m p lo y 
ee s , th o se  fa c e d  w ith  th e  p ro c e ss  re q u ire  
a s s i s ta n c e  in  p ra c t ic a l  m a t te r s  su c h  a s  
s e le c t in g  w h o  is  m o s t  a p p r o p r i a t e  to  
n eg o tia te , h o w  lo n g  th e  n eg o tia tio n  w ill 
tak e  a n d  ta k in g  s tep s  to  e n su re  th e  n e g o 
tia tio n s  a re  fa ir  to  a ll p a r tie s , s a feg u a rd 
in g  m in im u m  s ta n d a rd s , a n d  co n s id e r in g  
th e  in p u t o f  th ird  p a r tie s , d isp u te  re so lu 
tio n  a n d  e n f o rc e m e n t.  C h a p te r  5 g o e s  
s o m e  o f  th e  w a y  to  a d d r e s s in g  th e s e  
is su es  fro m  th e  e m p lo y e rs ’ p e rsp ec tiv e .
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