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g e n e r a l l y  w i t h i n  a  m a l e  d o m i n a t e d  
‘w e s te rn ’ so c ie ty ’ (p .3 9 ).

In  r e c o g n i t io n  o f  th e  d is a d v a n ta g e s  
a n d  t h e  n e e d  t o  r e a s s e r t  A b o r i g i n a l  
c la im s  a n d  r ig h ts  to  s e lf -m a n a g e d  c o n 
f lic t  re so lu tio n  a n d  le g a l p ra c tic e , J a m e s  
C ra w fo rd  o u tlin e s  a  n u m b e r  o f  a re a s  in  
w h ic h  a  ‘d e f in a b le  b o d y  o f  ru le s , p ra c 
tic e s  a n d  tra d itio n s  a c c e p te d  b y  th e  c o m 
m u n ity ’ (p .5 4 )  m a y  b e  fu lly  a r tic u la te d  
in  le g a l  p ro c e s s  a n d  p ra c t ic e .  P o s s ib le  
a re a s  o f  c o n c e rn  in c lu d e  tra d itio n a l m a r
r ia g e , d is tr ib u tio n  o f  p ro p e rty , c h ild  c u s 
to d y , c r im in a l law , s e n te n c in g , c o m m u 
n ity  ju s tic e , f ish in g  a n d  h u n tin g  r ig h ts .

W h ile  th e  re la tio n sh ip s  b e tw e e n  c u s 
to m a ry  law  a n d  th e  d o m in a n t le g a l sy s 
te m  a re  o ften  e x tre m e ly  d iff ic u lt  to  re c 
o n c ile  a s  to  e n su r in g  th e  r ig h t  to  in d iv id 
u a l  l e g a l  p r o te c t io n ,  t r ib a l  l a w s  c h a l 
le n g e  ju r is p ru d e n c e  a n d  le g a l  p ra c t ic e ,  
p a r t i c u la r l y  a s  to  l i a b i l i ty .  H o w e v e r ,  
w h e re a s  th e  e x e rc is e  o f  c u s to m a ry  la w  
in  th e  c o n te x t  o f  d o m in a n t  le g a l  s t ru c 
tu re s  m a y  b e  p r o b le m a t ic ,  c o m m u n ity  
ju s t ic e  m e c h a n is m s  su c h  a s  A b o r ig in a l  
c o u r t s  ( a s  in  Q u e e n s l a n d ,  W e s te r n  
A u s t r a l ia  a n d  th e  N o r th e r n  T e r r i to ry ) ,  
in fo rm a l m e th o d s  o f  d is p u te  re s o lu t io n  
a n d  th e  p a s sa g e  o f  b y - la w s  p o in t  to  p o s 
s ib le  w a y s  o f  e f f e c t iv e ly  e m p o w e r in g  
A b o r ig in a l  p e o p le  ( a l th o u g h  b y - l a w s  
m a y  b e  u sed  a s  a  m e th o d  o f  m o re  ra th e r  
th a n  le s s  c o n tro l o f  c o m m u n itie s ) .

C h a n g e s  to  le g a l p ro c e s se s  a n d  s tru c 
tu re s  c a n n o t b e  s e p a ra te d  fro m  th e  c o n 
tin u in g  n e e d  to  a d d re s s  s tru c tu ra l d is a d 
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v a n ta g e  ex p e rie n c e d  b y  A b o rig in a l p e o 
p le . S o  lo n g  a s  th e  in d ig e n o u s  p e o p le  o f  
A u s t r a l i a  a r e  d e n i e d  t h e  m e a n s  f o r  
so c ia l, e c o n o m ic  a n d  p o litic a l e m p o w e r
m e n t (su c h  a s  la n d  r ig h ts ) , th ey  w ill c o n 
tin u e  to  e x p e rie n c e  th e  e x c e sse s  o f  s ta te  
c o n tro l in  in c re a s in g  c r im in a lisa tio n  a n d  
in ca rce ra tio n .

R I C H A R D  H I L

Richard HU teaches social work and 
community welfare at the University o f 
North Queensland, Townsville.

En te rp rise  
Barga in ing: A  
P ractica l 
A p p ro a ch
by Paul Ludeke and Brad Swebeck; 

The Federation Press, Sydney;

1992; softcover, $25.

Enterprise B argaining: A Practical 
Approach  b y  P a u l  L u d e k e  a n d  B r a d  
S w e b e c k  p u rp o r ts  to  p ro v id e  a  p ra c tic a l 
r a th e r  th a n  p o li t ic a l ,  le g a l o r  a c a d e m ic  
a p p ro a c h  to  e n te rp r is e  b a rg a in in g . T h e  
r e a d e r  s h o u ld  n o t  b e  d e c e iv e d  b y  th is  
c la im  n o r  th e  s l im n e s s  o f  th e  v o lu m e . 
T h e  m a te r ia l  is  d e ta i l e d  a n d  a t  t im e s  
h e a v y  g o in g . I t  is  l ik e ly  th a t  th is  b o o k  
w il l  d ra w  a n  a u d ie n c e  o f  la w y e r s  a n d  
e x p e rie n c e d  p a r tic ip a n ts  in  th e  in d u s tr ia l 
re la tio n s  sy s te m  ra th e r  th an  th e  g e n e ra l 
co m m u n ity . T h e  la n g u a g e  su g g e s ts  th a t 
th e  a u th o rs  a s su m e  re a d e rs  a re  fa m ilia r  
w ith  leg a l a n d  in d u s tr ia l re la tio n s  te rm s 
a n d  c o n c e p t s . . .  n o v ic e s  b ew are !

T h e  b o o k  p ro v id e s  an  in te re s tin g  h is 
to r ic a l o v e rv ie w  o f  th e  d e v e lo p m e n t o f  
e n te rp r ise  b a rg a in in g  in  an  a w a rd  b a se d  
i n d u s t r i a l  r e l a t i o n s  s y s t e m  w i th  a  
d e t a i l e d  a n a l y s i s  o f  t h e  A p r i l  a n d  
O c to b e r  1 9 9 1  N a t i o n a l  W a g e  c a s e s .  
A p p e n d ix  A  is  a  h e lp fu l su m m a ry  o f  th e  
p r in c ip le s  em e rg in g  fro m  th e  A p ril 1991 
N a t io n a l  W a g e  c a s e  a n d  A p p e n d ix  B 
d e a ls  w ith  th e  O c to b e r  1991 c a se . I t  is  
u n fo r tu n a te  th a t th e  re a d e r  h a s  to  d ig e s t 
th e  p re c e d in g  c h a p te rs  b e fo re  re a c h in g  
th e  s t r a i g h t f o r w a r d  s u m m a r y  o f  th e  
N a tio n a l W a g e  c a se s  a n d  th e ir  re le v a n c e  
to  th e  p ro c e ss  o f  e n te rp r ise  b a rg a in in g .

S in c e  Enterprise Bargaining  w a s  
p u b lis h e d  in  F e b ru a ry  1 992 , th e re  h a v e  
b e e n  s ig n if ic a n t  c h a n g e s  to  th e  le g is la 
t i v e  p r o v i s i o n s  a f f e c t i n g  e n t e r p r i s e  
a g re e m e n ts  ( th a t is  a g re e m e n ts  re a c h e d  
a f te r  e m p lo y e r /e m p lo y e e  n e g o t ia t io n s

s

c o v e rin g  su ch  m a tte rs  a s  w a g e s  a n d  c o n 
d itio n s  w h ic h  a re  d e s ig n e d  to  a c c o m m o 
d a te  th e  n e e d s  o f  a n  in d iv id u a l  w o r k 
p la c e )  a t  b o th  fe d e ra l  a n d  S ta te  le v e ls . 
T h e se  c h a n g e s  a re  th e  re s u lt  o f  th e  p o lit
ic a l a tte n tio n  d u rin g  th e  re c e n t e lec tio n s  
f o c u s in g  o n  in c lu d in g  e n te r p r i s e  b a r 
g a in in g  in  th e  A u s tra lia n  in d u s tr ia l re la 
tio n s  sy s tem .

T h e  C o m m o n w e a l t h  Industrial 
Relations Act n o w  h as  P a r t  V I D iv is io n  
3 A , S e c t i o n s  1 3 4 A - 1 3 4 N ,  o p e r a t i v e  
fro m  23  Ju ly  1992 . T h e  P rim e  M in is te r  
h a s  fo re sh a d o w e d  fu r th e r  fe d e ra l leg is la 
tio n  to  p ro m o te  e n te rp r ise  a g re e m e n ts  in  
a  s p e e c h  o n  2 1  A p r i l  1 9 9 3 .  In  N e w  
S o u th  W ale s  th e  Industrial Relations Act 
is  n o w  law .

T h e  L ib e r a l  v ic to ry  in  V ic to r ia  la s t  
y e a r  r a d ic a l ly  a l t e r e d  th e  a p p r o a c h  to  
e n t e r p r i s e  b a r g a i n i n g  in  V i c t o r i a .  
I n d u s t r i a l  r e la t io n s  w a s  a  s ig n i f i c a n t  
is s u e  in  th e  V ic to r ia n  e le c t io n  a n d  th e  
K e n n e tt  G o v e rn m e n t m o v e d  q u ic k ly  to  
in t r o d u c e  th e  Employee Relations Act 
1992 . T h e  A c t c a m e  in to  o p e ra tio n  o n  1 
M a r c h  1 9 9 3 . O n  th a t  d a te  a l l  a w a rd s  
w e r e  t e r m in a te d  r e q u i r in g  e m p lo y e r s  
a n d  e m p l o y e e s  to  o p t  b a c k  in t o  th e  
a w a rd  sy s te m  i f  th e  w o rk p la c e  d id  n o t 
w a n t to  re so r t  to  c o lle c tiv e  o r  in d iv id u a l 
e m p lo y m e n t co n tra c ts .

In  T asm an ia , th e  Industrial Relations 
Amendment (Enterprise Agreements and 
Workplace Freedom) Act c a m e  in to  
o p e r a t io n  o n  1 M a r c h  1 9 9 3 . T h e  A c t 
p e rm its  e n te rp r ise  a g re e m e n ts  w h ich  a re  
ra tif ie d  b y  an  E n te rp r ise  C o m m iss io n er. 
T h e re  h a v e  a ls o  b e e n  d e v e lo p m e n ts  in  
th e  o th e r  S ta te s  f o l lo w in g  S ta te  W a g e  
ca ses .

W h i le  th e  le g i s la t iv e  f r a m e w o rk  is  
im p o rta n t fo r  u n d e rs ta n d in g  th e  lim its  o f  
e n te rp r is e  b a rg a in in g  a n d  s a fe g u a rd in g  
m in im u m  c o n d i t io n s ,  p e r h a p s  w h a t  is  
m o s t n e e d e d  is  a  g u id e  to  th e  m ech a n ic s  
o f  b a r g a i n i n g .  C h a p t e r  5 d i s c u s s e s  
s tra teg ie s  in  e n te rp r ise  b a rg a in in g  b u t  its 
p e r s p e c tiv e  is  o n  ‘w h a t ’ to  c o n s id e r  in  
n e g o tia tin g  ra th e r  th an  ‘h o w ’ to  n eg o ti
a te . G iv e n  th a t e n te rp r ise  b a rg a in in g  is  a  
re a li ty  fo r  m a n y  e m p lo y e rs  a n d  e m p lo y 
ee s , th o se  fa c e d  w ith  th e  p ro c e ss  re q u ire  
a s s i s ta n c e  in  p ra c t ic a l  m a t te r s  su c h  a s  
s e le c t in g  w h o  is  m o s t  a p p r o p r i a t e  to  
n eg o tia te , h o w  lo n g  th e  n eg o tia tio n  w ill 
tak e  a n d  ta k in g  s tep s  to  e n su re  th e  n e g o 
tia tio n s  a re  fa ir  to  a ll p a r tie s , s a feg u a rd 
in g  m in im u m  s ta n d a rd s , a n d  co n s id e r in g  
th e  in p u t o f  th ird  p a r tie s , d isp u te  re so lu 
tio n  a n d  e n f o rc e m e n t.  C h a p te r  5 g o e s  
s o m e  o f  th e  w a y  to  a d d r e s s in g  th e s e  
is su es  fro m  th e  e m p lo y e rs ’ p e rsp ec tiv e .
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In summary, the legislative changes 
since February 1992 render much of the 
discussion in the book historical to those 
currently involved in enterprise bargain
ing. The ‘strategies’ chapter and the 
overview which ties together the issues 
and debate as it existed in early 1992 are 
the most helpful aspects of the text.

KATE EASTMAN 
Kate Eastman is a Sydney solicitor.

A  S tra te gy  fo r  
Justice
Legal Action Group, 242 Pentonville 

Road, London, N I  9 U N ; 1992;

172 pp.___________________
A Strategy fo r  Justice gives a compre
hensive review of existing legal aid 
arrangements in England and Wales 
together with comparative material from 
other countries, namely the Netherlands, 
two provinces of Canada (Quebec and 
Ontario) and two States of Australia 
(New South Wales and Victoria). The 
information on these other legal aid sys
tems provides valuable food for thought 
for legal aid policy makers in Australia.

The book has four sections:
• the history and current status of pub

licly funded legal services in England 
and Wales;
studies of the legal needs in England 
and Wales in four specific areas (fam
ily disputes, personal injury claims, 
debt matters and employment related 
issues);

• review of service delivery systems in 
other countries;
an agenda for review of the scope, 
administration and delivery of legal 
services in England and Wales.
Of the systems reviewed, the legal aid 

system in England and Wales involves 
the greatest legal aid expenditure per 
head of population, that is, 12 pounds in 
1989. New South Wales and the 
Netherlands spent just over half this 
amount while Victoria and Quebec spent 
around 8 pounds and Ontario about ten 
pounds. The legal aid cost in England 
and Wales continues to increase and in 
1991-92 was 907 million pounds. (This 
figure does not even include administra
tion costs.) This very significant expen
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diture indicates what could well result if 
the Australian legal aid system were 
more demand driven rather than being 
constrained by unrealistically low fund
ing levels.

Legal aid expenditure represents a 
significant share of the total fees gener
ated by the English and Welsh private 
legal profession, namely 11% for solici
tors and 30% for barristers. The salaried 
legal sector is limited to some 60 com
munity law centres. Because practition
ers have a high financial stake in the 
scheme, they provide articulate support 
for legal aid being a state funded service.

The international comparisons make 
interesting reading and show how the 
systems in place elsewhere differ signifi
cantly from those in Australia. In the 
Netherlands, many more civil cases 
receive legal aid than criminal cases 
(257,000 to 71,100 in 1989). Further, the 
Dutch private legal profession has main
tained a strong tradition of professional 
responsibility towards legal aid work 
even though remuneration rates were 
last altered back in 1981 when they were 
reduced by 10%. In Ontario, members of 
the Provincial Law Society pay a com
pulsory levy of $175 as a contribution 
towards the legal aid system. Should we 
ask why the Law Council of Australia 
did not make any similar suggestions in 
its submission to the Senate Costs of 
Justice Inquiry?

The system in Quebec includes the 
very strong performance of the public 
legal education section of the 
Commission des Services Juridiques. 
The department uses a continuing legal 
information radio program which is 
transmitted by 110 French language sta
tions throughout Quebec. For the past 14 
years it has produced a television series 
of 26 programs a year dramatising issues 
about legal rights. On a more disconcert
ing note, the situation of the Director of 
the Quebec Commission is food for 
thought. In his 1989-90 report, Yves 
Lafontaine expressed increasing concern 
at the Government’s failure to upgrade 
eligibility for legal aid. Sadly, shortly 
afterwards, Lafontaine was dismissed 
from his post and the next Annual 
Report of the Commission contained 
only a passing reference to low eligibili
ty levels.

The section in the book on Australia 
shows a strong understanding of legal 
aid in Victoria and New South Wales. 
The discussion focuses on Redfern
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Legal Service and specialist centres like 
the Consumer Credit Legal Service in 
Victoria. One significant issue which is 
not highlighted is the very substantial 
proportion of Australian legal aid fund
ing generated by contributions from 
legally  assisted persons (22.9% in 
Victoria and 13.4% in NSW in 1989- 
90). In Ontario, client contributions 
amounted to barely 5% of total funding 
($9 million out of $173.8 million).

The book does not make very detailed 
and specific recommendations as to 
reforms. Rather, it seeks to give a frame
work for planning future developments. 
Given the lack of a substantial salaried 
legal sector in England and Wales, 
greater consideration of the pros, cons, 
practicalities and politics of expanding 
salaried service provision would have 
been useful. Reviews of this nature can 
only further the debate about legal aid 
and hopefully result in more accessible 
and effective services being provided to 
greater numbers of people. In this sense, 
fA Strategy for Justice' makes a signifi
cant contribution.

JEFF GIDDINGS
Jeff Giddings teaches legal studies at La 
Trobe University and is a solicitor at 
West Heidelberg Legal Service.
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