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response to the material when requested.
Despite the good early signs, there are aspects of the 

Tribunal’s processes which cause concern.

Problem atic definitions
The definition of ‘a refugee’ which forms the basis of 
decision making has quite variable parameters. For example, 
a person of Croatian ethnicity whose village in the former 
Republic of Yugoslavia has been blown apart and later 
occupied by Serbian Forces would only be granted refugee 
status if it could be shown that she was unable reasonably to 
relocate to another part of Croatia. The term ‘reasonably’ is 
open to a wide variety of interpretations and there is no settled 
formula for determining the issue. As well the interpretation 
of ‘persecution’ varies enormously, particularly in differing 
political and cultural contexts.

A further problem relates to consideration of ‘humanitarian 
grounds’. The RSRC was able, in circumstances where it did 
not consider an applicant should be recommended for refugee 
status, to recommend that the applicant be accepted on 
humanitarian grounds. With the RSRC now a thing of the 
past, no other body has been given this power. The RRT is not 
empowered to consider humanitarian grounds; applicants 
must write to the Minister directly, requesting an exercise of 
discretion on humanitarian and any other relevant grounds.

Although this is available for applicants with legal 
representation, it is unfair for those w ithout legal 
representation who may be unaware of the M inister’s 
discretionary powers. The area needs clarification urgently. 
The most effective response would be the creation of a new 
class of protection visa on broad humanitarian, rather than 
refugee, grounds.

Inadequate appeals
An applicant’s chances of success may be dependent as much 
on the lottery of which member is allocated to the file as on 
the merits of the case. The outcome of a review application 
may depend entirely on a member’s individual approach to 

| the definitions. And each of the differing interpretations,
I provided they remain within the accepted parameters, will be 

perfectly proper at law -  thus judicial review offers no 
solution.

The only avenue for reconsideration is referral of cases 
which involve ‘a principle of sufficient importance or 
generality’ by the Principal Member of the Tribunal to the 
Administrative Appeals Tribunal (S.166HA of the Migration 
Act 1958). The President of the AAT is able to remit the 
referred case back to the Tribunal if the matter is not 

! considered sufficiently important. An overview of the new 
| procedures distributed by the Department states that ‘It is 
I expected that only a very small number of cases will be 

referred in any year’. Accordingly, this referral procedure is 
unlikely to solve the problem.

Perhaps a procedure could be introduced allowing 
applicants to refer specific findings in a decision to a panel of 
members or to the Principal Member for a determination as to 
whether the finding is reasonable. Such a determination could 
be made on the papers as no further hearing of evidence 

; would be required. Another solution might be hearings 
! conducted by more than one member.
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The plight o f detainees
Before concluding, a brief comment on the 1 November 1993 
announcements. The decision was timely and welcome to 
grant permanent residence to successful refugee applicants 
and to those Chinese who were granted four-year PRC entry 
permits in 1989. The additional decision to grant permanent 
residence to refugee applicants under 45 years of age with 
English language skills and appropriate qualifications came 
like a ray of light through a grey dawn, if only because there 
will finally be a result for many applicants who have been 
waiting up to four years for a decision.

But one has to ask why the decision did not include those 
undocumented boat arrivals still languishing in detention 
across the country? The Government appears to be continuing 
its discriminatory attitude towards those refugee applicants 
who arrive in Australian waters without travel documents. As 
previously argued in an article in this journal in June 19931 
the Government argument that such discrim ination is 
necessary to deter future arrivals has no demonstrable basis.

Given the substantial and positive progress refugee law has 
made recently, perhaps it would not be unreasonable to ask 
the Government to go one step further and redress one of the 
most serious blights on our human rights record. One small 
step for Nick Bolkus, one huge step for the detained.
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4Shifting boundaries*
BARBARA ANN HOCKING and 
ESTHER STERN report on the 
diverse range of papers at a recent 
conference.
The 1993 Law and Society Conference was held at Macquarie 
University from 10-12 December, with the theme: ‘Shifting 
Boundaries’. This brief gives an account of the many parallel 
sessions held over the weekend, although it refers only to 
some of the papers and sessions attended by the authors. This 
is not intended to be an exhaustive summary of the range of 
excellent and diverse papers presented during the conference.

R acism  as terrorism
This session involved a range of interesting papers on a variety 
of fluidly connected political themes. Melinda Jones addressed 
the issues of racism, speech and democracy, drawing a chal
lenging net around our apparent attempts to separate their inter
connections. Tamsin Clarke commented persuasively on the 
limitations of the Commonwealth’s Racial Discrimination Act. 
Ian Duncanson astutely and anecdotally provided the audience 
with an analysis of the Rule of Law and Other Stories. Scott
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Veitch gave a fascinating account pf repressive systems within 
systems in his account of Terrorism and Systems Terror in the 
IRA, with a persuasive insight into [he place of the judicial sys
tem in the midst of the Irish ‘troubles’.

This session provoked some lively discussion about the 
uses of the criminal law in controlling speech, particularly 
political speech. It was emphasised that while law may be 
used to control speech -  offensive language, incitement, etc. 
we ought not necessarily condone the reliance on the criminal 
law in this context. There was considerable debate about the 
means of controlling offensive racist speech through legal 
mechanisms such as laws dealing with incitement to racial 
hatred, etc. The notion of racism as terrorism provided a use
ful pivot to arguments that emphasised the tendency for our 
media and courts to depoliticise issues associated with racism, 
while simultaneously sensationalising issues associated with 
terrorism.

had attained the higher levels have no relation to the experi
ences of those at the lower levels; once in a relatively senior 
position, women no longer feel so bullied and harassed, yet 
they feel persistently so at the lower levels.

It was pointed out that whatever might seem to have 
changed, women remain at the lower levels in academia. The 
question of choice and responsibility was raised (it was ques
tioned whether these are accurate terms within the framework 
of career negotiation in the academy). Several people 
observed that these matters appear to vary enormously 
between institutions; some have a climate that is friendly to 
women and to the notion of discrimination, others have pre
cisely the opposite (no names!). Several people from Adelaide 
University suggested that having had a woman Dean has 
made a vast difference to Faculty and institutional responsive
ness to, and comprehension of, what really constitutes disad
vantage, discrimination and equal opportunity.

Individual and institutional responsibility
James Richardson spoke about the links between law and 
minority religious groups, Sharon Anleu on law and medi
cine with specific reference to battles over the embryo, Sam 
Garkawe about a bill of rights for Australia, and Barbara 
Ann Hocking’s paper ‘Mending Management Mindsets’ 
addressed issues of discrimination against women at work. 
Each speaker drew attention to the individual and institutional 
tensions that characterise the particular area, and, as the 
papers progressed, discovered links between the type of pro
tection afforded by law for each area.

W om en in academ ia
The final parallel sessions of the conference were a panel dis
cussion on Globalisation of the Media, or alternatively a 
Feminist Workshop. In the only formal paper at the feminist 
session, Margaret Thornton gave a lively and thought-pro
voking address raising issues such as the ‘revolving door’ of 
women’s employment at the lower levels of academia, prob
lems with procedures and the increasing bureaucratisation of 
the academy, and the convenient stereotypes into which 
women may fall, and may thus be more readily accommodat
ed within the academy (e.g. mother confessor, dutiful daugh
ter, adoring acolyte, token woman, body beautiful, Queen 
Bee, etc.).

Thornton argued that through these stereotypes, feminist 
issues are devalued in the academy; women can be accepted 
only on the understanding that they cannot be contributors to 
the advancement of knowledge. Thornton also referred to the 
marginalisation and devaluation of feminist scholarship with
in many law schools, and to numerous instances of the 
destruction of women’s careers When they have complained 
about discrimination.

The paper provoked a great de^l of debate about women’s 
experiences in academia and law: it was suggested (among 
many other things) that the tendency to see women as victims 
is ill advised; that women are siniply arguing their case, not 
seeing themselves as victims; that bureaucratisation and pro
cedures have some point if only because it means that the old 
adage of ‘we just know’ that a person (usually a man) has 
‘potential’ could be overcome thrdugh a requirement of meet
ing objective and laid out guidelines. It was also suggested, in 
response to observations that wompn appear to be doing fairly 
well in the academy, that the experiences of those few who

Post-m odernism
Under the cryptic title SNAGs, SNALs and Post Modern 
Boundaries, three papers explored a number of post modem 
themes in legal discourse. Insight into ‘sensitive new-age 
laws’ was offered by Kathy Laster and Pat O’MIalley whose 
paper explored the displacement, by the pre-modern concept 
of emotional harm, of traditional norms of material harm as a 
criterion of wrongdoing. A discussion of a return to pre-mod
ern law, as reflected in declining individualism (e.g. from con
tract to status and from rights to immunities), coupled with 
the rise of ethnicity and ecological awareness, provided the 
springboard for Archie Zariski’s call for a shift to a post
individualist perspective based on a ‘global’ or ‘communitari
an’ paradigm.

In rekindling the ongoing debate between individualism 
and communitarianism, Zariski contended that the present 
individualist perspective is to blame for the late 20th century 
phenomenon of the absence in progressive legal thought of 
programs for establishing communities of interest. Finally, at 
an even more fundamental level, Geoffrey Sykes explored the 
shifting boundary between legal and aesthetic discourses in 
the context of ecclesiastical law, and concluded that the law 
could not maintain the boundaries between itself and abstract 
epistemologies which it claims to be able to adjudicate.

G overnance
New ways of looking at constitutional law were offered by 
Glen Patmore and Janis Birkeland in the session on consti
tutional issues. Against the traditional ‘legalistic’ conception 
of Australian constitutional law as the regulation of govern
ment, Patmore offered an alternative paradigm based on the 
conception of public law as the representation of political 
community, central to which are individuals and groups as 
participants in the political process. A different conception 
was offered by Birkeland who contended that the dual para
digm of individual and society had to be supplemented by a 
third dimension, that of the human relationship with a biotic 
community.

In the final parallel session Chris Arup examined the 
impact of globalisation on law. In endeavouring to estimate 
the forces of convergence in law at the level of the nation
state, Arup also considered the nature of the international 
order that is likely to emerge, and the place of popular move
ments within it. A panel consisting of Jock Given, Chris
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Spurgeon and Liz Jacka broadened the debate to encompass 
the issue of the globalisation of the media, and its implica
tions for law and policy.

Bloodshed
The closing session, entitled ‘Meet the Author’, drew blood 
when Drew Fraser confronted Jeremy Webber over the lat
te r ’s recently published book ‘R eim agining Canada: 
Language, C ulture, Com munity and the Canadian 
Constitution’. Fraser’s contention was that Webber’s concept

of culture, based on process rather than content, is little more 
than propaganda in seeking to promote a non-divisive solution 
to the current problems facing Canada. Webber vigorously 
defended himself against this criticism, asking that his ideas 
be assessed on their merits. The debate thus picked up on the 
all-important epistemological question facing all researchers: 
To what extent can social research be objective?
Barbara Hocking and Esther Stem teach in the Faculty o f 
Law and the Faculty o f Commerce and Administration at 
Griffith University\
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