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the big Australian.
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In January 1994, Australian Iron and Steel Pty Ltd (‘AIS’ -  a subsidiary 
of BHP) settled the last of 709 complaints of discrimination made by 
women concerning AIS’s employment practices at the Port Kembla 
Steelworks in the late 1970s and early 1980s. These women constituted 
the second group of women to receive compensation for these events. An 
earlier group of 34 women had been awarded damages by the Equal 
Opportunity Tribunal (EOT), liability being subsequently confirmed on 
appeal. The recent settlement brought to an end Australia’s largest and 
longest running discrimination case which had commenced in 1980 when 
a relatively small group of women lodged complaints with the NSW Anti
Discrimination Board (ADB) alleging sex discrimination in AIS’s failure 
to employ them.

A bit of history
In later litigation it emerged that there were approximately 2000 women 
who had sought employment at the steelworks between June 1977 and 
September 1981, nearly all of whom were never employed but were 
placed on a waiting list. The small number who were employed had to wait 
about two years to get a job. Men who applied generally were employed 
within 2-3 weeks of applying. There were only 47 men on the waiting list 
and the longest waiting period for a man was 10 weeks.

In 1980, intervention by the President of the ADB resulted in the earli
est complainants being employed, but in 1982 and 1983 a number of these 
women were retrenched when AIS reduced its workforce on the basis of a 
‘last on, first o ff (also known as ‘reverse gate seniority’) retrenchment 
policy. These women lodged further complaints of discrimination and 
conciliation proved unsuccessful in resolving them. Complaints made by 
34 of the women were referred to the EOT for hearing.

After extensive hearings in 1985 and 1986, the EOT found all the com
plaints substantiated and awarded damages and ‘backdated seniority’ to 
each of the women. Subsequent appeals by AIS to the NSW Court of 
Appeal (heard in 1987, judgment delivered in 1988: Australian Iron and 
Steel Pty Ltd v Najdovska & Ors (1988) 12 NSWLR 587) and High Court 
(Australian Iron and Steel Pty Ltd v Banovic & Ors (1989) 168 CLR 165) 
were dismissed. These 34 women were paid much of their damages in 
1988 and the remainder after the High Court case. Total damages came to 
approximately $1.4 million.

The above litigation paved the way for women in the second group, 
who lodged complaints with the ADB between 1980 and 1993. Significant 
for these women was the representative action taken by Robynne Murphy, 
one of the original group of 34 and a prominent worker in the 14-year cam
paign to secure justice for the ‘BHP women’. Following negotiations 
between the parties, in August 1989 the EOT made orders by consent in 
the representative action. These included a finding that AIS discriminated 
against all women who had applied for or had applications pending for 
employment as iron workers between June 1977 and September 1981 and 
orders to the effect AIS not further discriminate against these women.
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Given that the representative action established AIS’s liabil
ity to women in the second group, efforts were then made by the 
women’s lawyers to negotiate a monetary settlement but these 
negotiations were not successful. In 1992, the ADB referred 42 
of the complaints to the EOT for hearing and AIS appealed this 
decision to the Supreme Court. In 1993, AIS agreed to engage 
in mediation with an independent mediator. An agreement was 
reached which included AIS advertising for further women to 
come forward to lodge complaints. A large number of women 
responded to the advertisement and compensation was finally 
paid to a total of 709 women (PIAC, Media Release, 23.2.94). 
The amounts of the compensation varied widely and the terms 
of the agreement preclude these ^mounts, and the total amount, 
being made publicly known.

The significance of the case
In 1989, Judge Graham of the EOT referred to the AIS litiga
tion as ‘a landmark in Australian industrial history . . .  on a par 
with earlier decisions such as the Harvester basic wage case of 
the 1900s and the equal pay cases of the 1960s and 1970s’. 
More recently, the Federal Sex Discrimination Commissioner, 
Sue Walpole, referred to the case; as ‘the most important piece 
of discrimination litigation that has occurred in this country’. It 
is worth now considering the features of the case that warrant 
these epithets.

The great significance of this case lies in the fact a group of 
women, and more particularly, predominantly migrant, non
English speaking women, were able to take on Australia’s 
biggest company and win. Many people, including numbers of 
the women involved, had assumed this would be impossible. It 
had never been done before. Further:
• the company had financial resources far outweighing those 

which the women would be able to muster;
• most of the women were from backgrounds where anti-dis

crimination laws did not exist and they could not conceive 
of such laws;

• even in Australia, sex discrimination in employment was 
rife, the NSW Anti-Discrimination Act (ADA) did not come 
into force until 1977 and the Commonwealth Sex 
Discrimination Act (SDA) was not enacted until after the 
case had begun;

• at the time the case commenced, there had been few others 
and none particularly on the legal points raised by this case;

• a number of the women feared recriminations for them
selves or their husbands (many of whom worked at AIS) if 
they complained.

Certain factors served to make the conduct of the case 
extremely taxing: legal aid was initially refused and was grant
ed only after extensive lobbying ahd appeals; obtaining instruc
tions from the women and advising them required interpreters 
in five or so different languages and took extraordinary amounts 
of time; considerable effort had to go into locating the women, 
encouraging them to come forward, and organising meetings.

The fact the women were able to win despite these consider
ations, together with the publicity the case attracted, encourages 
others facing discrimination to take action. The ‘Jobs for 
Women Campaign’ run by the women provides an example for 
other groups to follow. This campaign was commenced in 1980 
by a core group of women who Constituted the original com
plainants. The campaign has extended over 14 years and has 
included a ‘tent embassy’ outside the steelworks, activities to 
gather community and trade union support, extensive lobbying 
of politicians and other community leaders, organising meet

ings of the women and media campaigns and demonstrating at 
the BHP shareholders meeting in 1992.1

The case demonstrates the difficulties faced in bringing 
group actions for discrimination and particularly actions for 
indirect discrimination, and the considerable resource needs of 
such litigation. One analyst of a number of overseas indirect 
discrimination cases has marvelled at the patience and fortitude 
shown by women in pursuing their claims.2 In the AIS case, 
despite the existence of the legislation, the women’s victory 
would not have been possible without their campaign. The case 
demonstrates the importance of legal aid being available, par
ticularly given the level of resources required to pursue the 
action and the inequality of resources generally existing 
between complainants and respondents.

This case also demonstrates there is a need for the ADB and 
other anti-discrimination agencies to have resources sufficient 
to enable them to investigate complaints of discrimination in 
accordance with their statutory function, including commis
sioning independent expert research where necessary. In the 
AIS case, the ADB commissioned a report from an independent 
consultant, Chloe Mason, regarding AIS’s employment prac
tices, in particular in relation to the operation of s.36 of the 
Factories Shops and Industries Act (NSW) which prohibited 
women from lifting over 16 kg. This report showed that the 
weight limit defence relied on by AIS was not sustainable in the 
circumstances and also ‘provided quantitative and qualitative 
assessment of the factors affecting women’s employment which 
were useful to the argument for indirect discrimination’.3 This 
report was crucial to the women’s success. In the United States 
a large proportion of successful class actions follow on from an 
official investigation because it is often only the government 
that has the legal power and resources to investigate and obtain 
the necessary information.

The report commissioned by the ADB, and the AIS litigation 
more generally, drew attention to how ‘protective’ legislation 
and policies, such as embodied in s.36, can work to exclude 
women from employment in a discriminatory manner. A more 
recent example, which has also been the subject of litigation, are 
the ‘foetal protection policies’ adopted in industries involving 
heavy metals such as lead.4 In the AIS case, the report high
lighted the lack of protection for workers against injury from 
manual handling. The ‘protection’ applied only to women and 
only to lifting, yet a significant percentage of all workers com
pensation injuries to men and women were manual handling 
injuries, and resulted from activities additional to lifting, such as 
pulling, pushing, stooping, moving etc. According to Chloe 
Mason, the AIS case prompted the development of a new 
approach to safety with respect to manual handling, leading to 
a National Code of Practice and Guidelines on Safe Manual 
Handling which has been implemented in legislation in various 
States in Australia.

The battle concerning weight lifting restrictions for women 
is not yet over. There are still a number of awards containing 
such restrictions which work to exclude women from certain 
areas, for example, in the meat industry. Subject to the jurisdic
tional constraints that operate in relation to awards which are 
discussed below, the anti-discrimination agencies can use the 
AIS case in their negotiations with the award parties to point out 
the discriminatory effects of such provisions.

Indirect discrimination
The AIS case is the leading Australian case on indirect discrim
ination. The aspect of AIS’ conduct found to constitute indirect 
discrimination was the retrenchment of the women on a last on,
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first off basis, and it was this aspect of the case that went to the 
High Court. The definition of indirect discrimination contained 
in the NSW ADA is in a form common to several other 
Australian jurisdictions.5 This form of definition has been criti
cised as difficult to understand and difficult to apply. Some have 
argued this criticism is largely unmerited as the difficulties are 
really conceptual and defy statutory precision. Others argue that 
the legislation asks the wrong questions and should rather 
enshrine the subordination principle developed by Catharine 
Mackinnon.6

The AIS case clarified the meaning of various aspects of the 
definition. This is particularly significant given the focus in future 
is likely to be on indirect discrimination rather than direct dis
crimination. Under the legislation, conduct amounts to indirect 
discrimination if the discriminator requires a person to comply 
with a requirement or condition with which they cannot comply, 
which a substantially higher proportion of people of the opposite 
sex are able to comply with, and which is not reasonable in the 
circumstances (s.24(3) ADA, s.5(2) SDA). One aspect of this def
inition that has proved difficult to apply in the past is the term 
‘requirement or condition’, indeed the AIS women were initially 
refused legal aid partly on the basis of a senior counsel’s view that 
no ‘requirement or condition’ had been imposed in this case. 
Fortunately the EOT and courts did not agree. Significantly, the 
High Court has accepted a broad interpretation of this term 
(Banovic at 177, 185, 195-197).

Another difficulty with the definition has been determining 
what base pool to use in assessing whether a substantially higher 
proportion of men than women can comply with the requirement 
or condition. Do you use the population of NSW as the compar
ison, the Australian population, the particular (AIS) workforce or 
some other pool? The answer to this question in the AIS case 
made the difference between winning and losing on the indirect 
discrimination issue. The majority of the High Court adopted a 
broad approach, saying the Act did not require any particular base 
pool; rather the appropriate base pool is a matter of fact, depend
ing on the context in which the requirement or condition is 
imposed (at 178, 187). The pool selected must not be one which 
itself incorporates the effects of past discriminatory practices (at 
180, 189)7

A further aspect of the definition of indirect discrimination 
requires the complainant to prove the requirement or condition 
was not reasonable in the circumstances. In the AIS case, the 
women argued the last on, first off policy (or more precisely, the 
requirement or condition that to continue to be employed at AIS, 
the employee must have commenced work at AIS prior to 6 
January 1981) was unreasonable in these circumstances because 
it reflected inbuilt discrimination -  that is, it repeated the dis
criminatory effect of the prior recruitment practices. The EOT 
agreed and the majority of the High Court held it had not erred in 
doing so.

The case highlighted the extent of the evidentiary difficulties a 
complainant faces in an indirect discrimination case, one of 
which is having to prove unreasonableness. (For a recent consid
eration of unreasonableness see Waters v Public Transport 
Corporation (1991) 173 CLR 349.) Basten has argued the com
plainant should not bear this burden of proof. It is the alleged dis
criminator (the respondent), not the complainant, who knows 
why in fact the requirement or condition was imposed, who has 
information about the company’s operations and the like, and is 
in the best position to say why it is reasonable. Given this, the 
onus should be on the respondent to prove ‘reasonableness’ in 
order to make out a defence.8 Sue Walpole has recently fore
shadowed that amendments will likely be made to the

Commonwealth SDA in 1994 shifting the onus of proof of rea
sonableness to the respondent.

Discrimination and industrial relations
At a more general level, the AIS case was significant in forcing 
employers, employer associations and unions to recognise that 
discrimination law has a legitimate role to play in the employ
ment arena. Prior to this case, there had been strong resistance 
by these bodies to allowing anti-discrimination law into this 
jurisdiction at all, so much so that both the Commonwealth and 
NSW Acts have until recently exempted from the legislation 
action which is taken in compliance with awards and registered 
industrial agreements (s.54 ADA\ s.40(l)(e) SDA but see 
below). The AIS case demonstrated that a simple rule, such as 
the last on, first off rule could be unfair: and just because some
thing is an accepted industrial practice, does not and should not 
put it beyond the reach of anti-discrimination law.

It is for this reason the AIS case has been seen by Sue 
Walpole as a precursor to recent industrial relations reforms at 
the Commonwealth level, effective as of 1 January 1993, which 
limit the exemption contained in s.40(l)(e) of the SDA. Under 
these amendments a complaint can be made of discrimination in 
an award or enterprise agreement made or varied after 13 
January 1994. If it appears to the Sex Discrimination 
Commissioner (SDC) to be discriminatory, she or he can refer 
it to the Industrial Relations Commission for a hearing, at which 
the SDC has a right of appearance. The Industrial Relations 
Commission can take such action as it considers necessary to 
remove the discrimination from the award or agreement 
(ss.50(A)(B) SDA, and Industrial Relations Act). In New South 
Wales, reforms have recently been made to this formerly sacro
sanct area and these reforms are more extensive than those at 
the Commonwealth level. The Anti-Discrimination
(Amendment) Act 1994 passed by Parliament in May 1994, will 
remove the exemption currently applicable to conduct done in 
compliance with awards, industrial orders and agreements. This 
particular amendment, long overdue, will not come into effect 
until 12 months after the commencement of the amending Act.

Other problems with the legislation
The AIS case was significant in highlighting other deficiencies 
in the NSW ADA. Important amongst these are the limitations 
on damages. First, a serious flaw is the Act does not permit the 
EOT to order damages be paid in a representative action. Thus 
in the AIS case, while liability was established in the represen
tative action, each individual complaint would have required lit
igation in order for the EOT to be able to order that damages be 
paid. Fortunately, in terms of time, cost and resources, the com
plaints were settled. Interestingly, the SDA has recently been 
amended to overcome this deficiency at the Commonwealth 
level: as of 1 January 1993, damages can be awarded in a rep
resentative action brought under the SDA (s.81).

Second, the AIS case showed the inadequacy of the statuto
ry ceiling on damages, of $40,000 under the NSW Act (s.113). 
This ceiling was set in 1977 and it is doubtful whether it was 
warranted or adequate then, particularly in relation to employ
ment matters where damages for economic loss could easily 
exceed it. It was inadequate for some of the women in the AIS 
case, limiting their damages and also possibly leading to their 
low awards of general damages. The ceiling on damages should 
be removed. There is no such ceiling in the Commonwealth leg
islation. Where a woman now has a complaint under both NSW 
and Commonwealth Acts, it may be that the ceiling under State 
law is inconsistent with the Commonwealth Act and for that
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reason is invalid under the Australian Constitution. This issue 
has yet to be litigated.

The injustice of the damages ceiling is compounded by the 
absence in the Act of a provision allowing interest to accrue on 
damages. Also absent are other provisions which would provide 
incentives for early settlement, particularly once liability has 
been established.9

The limitation period the Act prescribes for making com
plaints is another deficiency identified by the AIS case. 
Complaints must be made within six months of the discrimina
tory conduct occurring, although ^he President of the ADB has 
a discretion to accept complaints ^fter this time ‘on good cause 
being shown’ (s.88(4)). For people who are not aware of the 
Act, and people from another culture who do not speak English 
would loom large in this category! the six month requirement is 
clearly unreasonable. The complaints of many of the AIS 
women were made well after the discriminatory conduct of the 
late 1970s and early 1980s. Most of the women did not know 
they had a right to complain to the ADB until many years later; 
some who did know were afraid to complain. Although there is 
a discretion to accept ‘late’ complaints, it is not clear how far 
this could reasonably be taken and to date, there has been no lit
igation as to what might constitute ‘good cause’. The lateness of 
many of the complaints was taken into account in discounting 
the amount of compensation they were paid in the settlement.

Law reform
Finally, the AIS case is important in showing areas of the law 
that still require reform. The NSW Law Reform Commission is 
currently carrying out a ‘Review of the Anti-Discrimination 
Act, 1977’. The Commission released a discussion paper in 
February 1993 and will soon be releasing a further discussion 
paper containing tentative proposals for reform. Submissions 
have been made to it that specifically draw on lessons learned

from the AIS case. It is likely that the Commission will make 
recommendations consistent with these lessons with respect to 
damages, reversing the onus of proof of reasonableness and oth
ers. The question then will be whether there is the necessary 
commitment on the part of the Government to implement these 
recommendations. Given that the Government has recently 
increased the ADB’s funding and has introduced legislation 
amending the ADA in several significant respects, there is room 
for optimism.
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etters
Dear Editor,

l
I recently received your invitation to re-subscribe to the 
Alternative Law Journal. I have decided not to do so, and 
thought you may be interested to know why.

I was a keen reader of the Legal Services Bulletin (sic) from 
its inception some 20 years ago. I have always been sympathet
ic to the protection of minority interests and the defence of the 
oppressed. In the 1970s that meant women and children, aborig
inals, gays and lesbians and prisoners. Except for prisoners, who 
will be mistreated and abused so long as there are prisons, all of 
these groups now have substantial power and impressive advo
cates. They are no longer, unequivjxally, ‘the oppressed’.

I get a tired deja vu feeling Reading the Alternative Law 
Journal. Now, in the 1990s, it is still pushing the claims of 
women against men, Aboriginals ^gainst whites, gays and les

bians against heterosexuals and children against their parents. 
There is, so far as I can tell, no critical analysis within the Journal 
of whether these politically correct polarisations still represent 
the oppressed.

Wake up, Alternative Law Journal! What about the inequities 
against men perpetrated through Family Law? What about the 
displacement of poor inner city whites by programmes to 
advance urban blacks? What about the injustices now evident in 
the health and welfare systems as a result of the promotion of a 
gay and lesbian agenda? What about the disruption to family life 
by the over-publicising of children’s rights vis a vis their par
ents? What about the abuses of psychiatric patients?

Get off your backsides and think critically again.

Hal Ginges 
Katoomba
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