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An election was held in the Northern Territory on 4 June 1994. Before the 
election, the conservative Country Liberal Party Government introduced 
the Sentencing B ill (NT) (the Bill) into Parliament. The Government ‘Law, 
Order and Public Safety’ election policy promised that the Bill would be 
passed as part o f an emphasis on tough new sentencing laws. The 
Government was returned to office. This article outlines the changes to the 
sentencing laws contained in the Bill.

Background
The Northern Territory has consistently recorded the highest imprison
ment rate, expressed as the number o f prisoners per 100,000 of the popu
lation, o f any Australian State. In 1992, imprisonment rates in descending
order were:1 

NT 387 Qld 89.4
NSW 165.9 Tas 77.3
WA 154.4 Vic 67.4
SA 103.2

Three statistical observations may be made in relation to the high 
imprisonment rate in the Northern Territory. First, the Northern Territory 
has among the highest non-Aboriginal imprisonment rates in Australia. 
The non-Aboriginal imprisonment rate in the Northern Territory, 
expressed as the number of non-Aboriginal prisoners per 100,000 of the 
non-Aboriginal population, is 134.4 compared to a national average of 
101.6 (1992). Second, a relatively high proportion of the population is 
Aboriginal and the Northern Territory has a high Aboriginal imprisonment 
rate. The Aboriginal imprisonment rate, expressed as the number of 
Aboriginal prisoners per 100,000 of the Aboriginal population, is 1431.2 
(1992 figures). Third, the Northern Territory imprisonment rates ‘are 
undoubtedly affected also by the youthfulness and the high masculinity 
ratio of the (NT) population’.2

The figures speak for themselves. The Northern Territory, proportion
ally, has many more people in prison than any other State in Australia.

Application of the Bill
The Bill collates the statutory law on sentencing into one piece of legisla
tion and follows a logical format. However, the Bill does not purport to be 
a complete ‘Code’ of sentencing law. The effect is that, to the extent that 
the Bill allows, common law sentencing principles will remain applicable. 
The Bill does not apply to the sentencing o f juveniles (s.4 o f the Bill).

Relevant factors in sentencing
The Bill provides that the sentencing court ‘shall have regard to’ ten spec
ified matters in sentencing an offender (s.5). The matters mentioned are 
unremarkable and include the maximum and minimum penalty, current 
sentencing practice, the stage at which the offender pleaded guilty, the 
offender’s previous character, effect o f the offence on the victim and ‘any
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aggravating or mitigating factor’.

The Bill does not require the court to have regard to the cul
tural background of the offender in determining an appropriate 
sentence. One possible reason for this omission is that the pro
ponents of the Bill may be anxious to avoid an accusation that 
the law treats Aboriginal people leniently when sentencing. It is 
a common misapprehension that aboriginality is a mitigating 
factor in sentencing. In fact in N eal v R  (1982) 42 ALR 609 at 
629, it was said that:

The same sentencing principles are to be applied, of course, in 
every case, irrespective of the identity of a particular offender or his 
membership of an ethnic or other group.

The proper approach to the fact that the offender is an 
Aboriginal has been described as follows:

The relevance of aboriginality is not necessarily to mitigate; rather 
it is to explain or throw light on the circumstances of an offence. In 
so doing it may point the way to an appropriate penalty. 
Aboriginality may in some cases mean little more than the condi
tions in which the offender lives. In other cases it may be the very 
reason why the offence was committed.3

As a result o f this approach, courts frame sentences with 
regard to evidence o f the effect o f Aboriginal law, culture and 
tradition. The evidence may reveal a fact that would be relevant 
to the sentencing disposition: the motivation for the defendant’s 
actions in committing the offence (R v Charlie L im biari 
Jagam ara, unreported, NT Supreme Court, 28 May 1984); the 
consequences (pursuant to Aboriginal law) for the defendant 
because o f the crime (R  v M inor  (1992) 79 NTR 1); and an indi
cation of the views o f the defendant’s community (Robertson v 
F lood , unreported, NT Supreme C okt, 29 October 1992). Each 
of these matters is clearly relevant to framing a ‘just’ sentence 
and was considered in detail by the Law Reform Commission 
in its reference on the Recognition o f Aboriginal Customary 
Laws. The Commission concluded that legislative endorsement 
of these principles was desirable in a ‘difficult and controversial 
area, (and) one in which the judges might fairly expect guidance 
from Parliament’.4 The relevance o f aboriginality is not con
fined to situations where there is evidence o f Aboriginal law. In 
a number o f cases, such as R  v H erbert an d  others (1983) 23 
NTR 22 at 31 and (on appeal) Sam pson an d  others 1985 68 
FLR 331, reference has been made to the emotional stress on 
the defendant arising from the economic, political, cultural and 
social deprivation endured by many Aboriginal people which is 
particularly evident in many Aboriginal communities. The rele

vance o f the fact that the defendant was under the influence of  
alcohol at the time o f the offence has been described in R  v 
Stanley E dw ard  Fernando  unreported, Supreme Court o f NSW, 
13 March 1992 as follows:

While drunkenness is not normally an excuse or mitigating factor, 
where the abuse of alcohol by the person standing for sentence 
reflects the socio-economic circumstances and environment in 
which the offender has grown up, that can and should be taken into 
account as a mitigating factor.
The Law Reform Comm ission Report No 57, 

‘Multiculturalism and the Law’ recommended the inclusion of 
‘the cultural background of the offender’ in a statutory list of 
matters relevant to the sentencing disposition.5 The omission of 
this factor in the Bill is surprising in light of the activity of the 
Northern Territory courts in developing a considerable jurispru
dence on the relevance o f cultural background in the sentencing 
disposition in order to meet the needs o f the Aboriginal com
munity o f the Northern Territory.6

Sentencing options
Once an offender is found guilty, the court is given specified 

sentencing options (s.7). The court may:
• without recording a conviction, dismiss the charge or release 

the offender and adjourn the hearing on conditions;

• with or without recording a conviction, release the offender 
and adjourn the hearing on conditions, impose a fine or make 
a community service order;

• record a conviction and order imprisonment. Imprisonment 
may be suspended wholly or partly (where the imprisonment 
term is not more than two years: s.46(l)) or it may be sus
pended on the offender entering a home detention order 
(s.7(l)). The court may combine any of the sentencing 
options (s.7(2)).

Recording a conviction
One welcome reform is that the Bill places an emphasis on the 
function o f recording (or not recording) a conviction as part of 
the sentencing disposition. In deciding whether or not to record 
a conviction, the court is required to have regard to the circum
stances o f the case including the nature o f the offence, the char
acter o f the offender and the impact o f a conviction on the 
offender’s ‘economic or social well-being’ or employment cir
cumstances (s.8).
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Adjournment on undertaking
One of the sentencing options open to the court is (with or with
out conviction) to adjourn the hearing of a matter for not more 
than five years on certain conditions (s.7). The ‘conditions’ take 
the form of an undertaking by the offender to be o f good behav
iour and to observe special conditions imposed by the court 
( s .l l) .

The court may impose as a condition a requirement that the 
offender undertake a prescribed treatment program (s.96). The 
offender’s consent must be obtained to the conditions (s.97).

The court must, before making the order, explain to the 
offender in language likely to be readily understood by the 
offender the purpose and effect o f the proposed order (s.98). 
This is an explicit recognition o f the communication difficulties 
of many offenders in the Northern Territory. These communi
cation difficulties are frequently attributable to the unavailabili
ty o f an interpreter of Aboriginal language.7 The reason for the 
unavailability o f interpreters is controversial. The reasons 
offered include the lack o f resources o f courts and Aboriginal 
legal services to pay the interpreters and the unavailability o f  
qualified interpreters. In an appropriate case, the unavailability 
of a qualified interpreter may found a successful application for 
a stay o f proceedings (N agatayi v R  (1980) 30 ALR 27).

Fines
When determining the level of fine, the court is required to take 
into account the financial circumstances o f the offender, the 
nature of the burden on the offender o f payment of the fine 
(s.17(1)) and may have regard to the level o f loss o f the victim 
and the value of any benefit to the offender (s.17(5)).

D efault in paym ent o f  fin e

An offender who is in default o f payment o f a fine for more than 
14 days is liable to be arrested and brought before the original 
sentencing court. The court may make an order for community 
service, imprisonment, sale o f property etc. (s.28(2). The court 
cannot order imprisonment unless satisfied that no other order is 
appropriate (s.28(4)). The court cannot order community ser
vice or imprisonment where the offender did not have the 
capacity to pay the fine or had another reasonable excuse for 
payment of the fine (s.28(3)). Where the court makes an order 
for imprisonment, the offender may apply to the Director of 
Correctional Services to perform community service in satis
faction of the fine (s.30).The provisions o f the Bill concerning 
assessing fines and the consequences o f default reflect recom
mendation no. 21 of the Royal Commission into Aboriginal 
Deaths in Custody.

Community service orders
The court may order a person found guilty to perform approved 
work for a period not exceeding 480 hours (s.39). This maxi
mum applies where the offender is being sentenced for more 
than one offence or is already serving a community service 
order (s.41).

Suspended sentence
Where an offender is sentenced to imprisonment for a term not 
exceeding two years, the court may suspend the sentence on 
such conditions as the court thinks fit (s.46(l),(2)). The two- 
year maximum applies to each proceeding so that a sentence 
cannot be suspended where the aggregate of sentences for 
offences exceeds two years (s.46(4)).

Home detention order
The court may order a term o f imprisonment be suspended if the 
offender enters a home detention order o f not longer than 12 
months (s.50). There are preconditions to the making of a home 
detention order: a suitable residence, no likely inconvenience or 
risk to other residents and the consent of the offender (s.51). 
The Bill makes it clear that in the case o f Aboriginal offenders, 
the order may be served by being confined to a geographical 
area rather than a residence (s.50(2)).

Whenever a home detention order is revoked (e.g. for breach 
of the order), the offender must serve the full period suspended; 
no regard is had to the time period served on home detention 
(s.54(6)).

Non-parole periods
The court must fix a non-parole period whenever it imposes a 
sentence o f 12 months or longer (s.59). However, the court need 
not fix a non-parole period where it would be inappropriate by 
reason o f the nature o f the offence, the history of the offender 
or the circumstances o f the case (s.59(l)).

F ixed non-parole period
The introduction of a fixed non-parole period for sex offenders 
was a specific promise contained in the Government election 
policy. In the case o f an offender convicted o f assault with 
intent to have carnal knowledge or commit gross indecency 
under s. 192(1) o f the Criminal Code (NT) (which also applies 
to the same offence where aggravating factors o f causing griev
ous harm or having carnal knowledge are present) the court 
must fix a non-parole period o f 70% of the term of imprison
ment (s.60). The court is not required to set a 70% period where 
‘exceptional circumstances’ exist (s.60(2)).

Remissions are abolished
All Northern Territory prisoners currently enjoy a one third 
reduction in their head sentence by way o f remissions. 
Remissions are to be abolished for all offenders except those 
sentenced to less than 12 months imprisonment (see below) by 
amendment to the P risons (C orrectional Services) Act. The Bill 
is silent on the manner in which courts are to take into account 
the abolition o f remissions. Having regard to the NSW experi
ence of abolishing remissions, the likely effect is that courts will 
not have regard to the abolishing o f remissions when determin
ing sentence (R v M acleay  [1990] 19 NSWLR 112; 46 A  Crim 
R 340). Offenders will simply serve longer periods in prison.

The abolition o f remissions was justified by the familiar 
catch cry of ‘truth in sentencing’. The immediate consequences 
of the Bill were not highlighted: the prison population will 
grow. An alternative is illustrated by the legislation introduced 
in Victoria.8 The goal o f ‘truth in sentencing’ was achieved by 
the abolition of remissions under the C orrections (Rem issions) 
A ct 1991  (Vic.). However, the legislation directed courts to take 
the abolition o f remissions into consideration when determining 
the length of the sentence (s.10 Sentencing A c t 1991 (Vic.)). 
The result is that offenders serve the period sentenced ( ‘truth’) 
and, all things beings equal, the prison population does not 
change. The Bill provides that an offender sentenced to less 
than 12 months imprisonment is to be released after serving 
50% o f the term on condition that the offender does not commit 
another offence punishable by imprisonment (s.63(l)). If the 
offender breaches this condition, he or she shall serve the 
remainder of the sentence (s.63(2)). I am not aware of any use
ful statistics on recidivism in the Northern Territory that will
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allow the effect of s.63(2) to be measured. Anecdotal evidence 
suggests that many young Aboriginal men commit offences at 
regular intervals o f 3-12 months for short periods (2-5 years) of 
their life. The effect o f this provision is that such offenders will 
be almost continually in prison serving the remainder o f their 
previous sentence!

Indefinite sentences
The Bill provides that the court may impose an indefinite term 
on an offender convicted o f a ‘violent offence’ where the court 
is satisfied that the offender is a serious danger to the commu
nity (s.71). A  ‘violent offence’ is defined to include, first, any 
crime that involves the use of violence that is punishable by 
imprisonment for life and, second, a range o f nominated sexual 
offences. In considering whether the offender is a serious dan
ger to the community, the court must consider the offender’s 
antecedents, character, age, health or mental condition, the 
severity of the violent offence and any special circumstances 
(s.71(7)). The onus is on the prosecution to prove, by acceptable 
and cogent evidence o f sufficient weight to justify the finding, 
that the offender is a serious danger to the community (s.76). 
Where the court imposes an indefinite sentence it must impose 
a nominal sentence o f a period it w^uld otherwise have imposed 
(s.71(4)). The court is required to review the sentence after the 
offender has served 50% of the nominal sentence and thereafter 
at two-yearly intervals (s.78). On such a review the court must 
discharge the indefinite sentence and re-sentence the offender 
unless the court is satisfied that the offender is still a serious 
danger to the community (s.80).

Conclusion
The Bill contains a number of welcome reforms, particularly in 
relation to the imposition of a conviction and the consequences 
of a default in payment o f fines. However, the Bill also con
forms to a national trend of legislative fettering of judicial dis

cretion in sentencing. The Bill creates a minimum non-parole 
period for sex offenders. The Northern Territory Government 
promises still more intervention. The Government ‘Law, Order 
and Public Safety’ election policy promises to:

[introduce compulsory imprisonment of 28 days for repeat offend
ers (including juveniles) for crimes such as, unlawful entry . . . 
stolen motor vehicle . . .  shoplifting and criminal damage.
There is much anecdotal evidence that mandatory sentences 

distort the operation of the criminal justice system and can lead 
to unjust results: more ‘not guilty’ pleas; the acceptance of pleas 
to inappropriate charges; and, in some instances, crushing 
penalties. Politicians are quick to respond to arguments in 
favour o f unfettered judicial discretion in sentencing with the 
irrefutable and unprovable observation that ‘the community is 
demanding that offenders go to gaol’.
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FEBRUARY 1995 
ALTERNATIVE LAW JOURNAL

The February issue next year will have a theme of 
Aborigines and the Law. Aijticles and briefs are 
invited. ;

To discuss your idea please contact the editor for 
the issue, Geoffrey Airo-Farulla, Faculty of Law, 
Griffith University, Nathan, Queensland 4111. 

tel 07 875 5159 
fax 07 875 5599
e-mail: g.airo-farulla@law.gu.edu.au

APRIL 1995
ALTERNATIVE LAW JOURNAL

The April issue next year will be on the theme of 
corporate responsibility. This is contrary to the 
information in the last issue which announced this 
theme for February.

Topics of interest include:
• corporations and schools
• corporations and youth employment
• lifestyles of directors of failed companies

Contributions on these or other subjects are wel
come.
Please write to 

NSW Editor 
Alternative Law Journal 
GPO Box 2143 
Sydney 2001
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