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I hear he is going to teach a course on gay rights. Great, just what this 
School needs — a refresher course on how to bugger your students. I mean, 
it’s bad enough that he set up a dating service/student group for baby fags, 
but why this. The whole bloody profession is now going to think we’re all 
fags. Who hired this man and what right does he have to ruin my law 
degree?

He’s my evidence lecturer. He’s ok, I guess. I mean, I don’t have anything 
against gays, but I don’t see how who he sleeps with is relevant to me 
learning evidence. I mean, sure there are some judges who hate gays but if 
gays weren’t so quick to tell everyone they were gay, the judges wouldn’t 
know and so the problem wouldn’t exist. I said that in class to him and he 
seemed really bothered. It’s just him though coz no one else was upset —  
not even the other gays. No one said anything. Just him, like always.

As an ‘out’ gay male, lecturing in law, statements like these neither 
surprise nor shock me. They do not silence me or make me less 
committed to expressing those ideas and concerns which have been 
denied full expression. This does not mean, however, that such state
ments should be dismissed as irrelevant, extreme (hence, not worthy 
of a response) or atypical.1 While the intended effect o f these and 
similar comments may be simply to discredit me as a law lecturer, the 
result is much more harmful and they reveal a problem not adequately 
addressed in legal education: an almost pervasive omission on the part 
of legal institutions to educate about and accommodate the particular 
needs o f lesbians and gay men and a failure to provide any safe spaces 
within which to identify, express and address those needs.

The above statements were made to two gay male students, one of 
whom is now quite legitimately afraid to be seen in my office or with 
students who publicly identify as lesbian or gay. On one level, the result 
for these students and many others, is a sense o f fear, ostracism and, 
perhaps even more damaging, an assumption that law schools do not 
need or want lesbians and gay m en— in sum, imposed silence resulting 
in invisibility. On another level, both quotations typify the views o f a 
legal profession still unwilling to commit to absolute equality. Given 
that they were expressed by students who will soon become part o f that 
profession, students who should be developing a constructive under
standing o f the role o f law and lawyer, their significance and likely 
impact are all the more apparent and troubling.

There is a general consensus that legal education needs to be more 
accessible to those groups traditionally denied participation. The hope 
is that this will contribute towards the achievement of social justice. It 
is clear, however, that much remains to be done. Indeed, the above 
statements serve as a timely reminder o f what it means to be a lesbian 
or gay male in our society —  a society which continues to ignore (and 
hence encourages) frequently blatant, too often violent, anti-lesbian 
and gay male discrimination and which denies the reality o f what it 
means to work within an often socially regressive and homophobic 
legal system. This is a reality based on stereotype, resulting in self-hate 
and non-acceptance.
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In 19961 w ill teach a course tentatively entitled ‘Law and 
Sexuality’. To my knowledge, this is the first time that an 
Australian law school has offered a course aimed at analysing 
the particular concerns o f  those who identify as lesbian, gay 
or bisexual in a society which continues to reject sexual 
‘difference’. That it has taken so long for law schools (as 
potentially persuasive forums for the communication o f  nec
essary progressive change) to recognise the need for institu
tional efforts sp ecifica lly  aimed at understanding the 
historical meaning and present significance attached to anti
lesbian and gay male discrimination, is both shameful and 
inexcusable. It is also, unfortunately, not surprising. In failing 
to do so, law schools give tacit support to the systemic 
oppression o f  those people most in need o f  legal protection 
and social progress.

Through the teaching o f  a course which focuses on the 
meaning and role o f  homophobia in both law and society, I 
aim both to educate the larger law school community about 
the need to eliminate all forms o f  systemic discrimination and 
create a space within which lesbian and gay male students 
might develop and express an otherwise silenced politic. This 
article outlines why I think this course is important, what I 
aim to teach and what I ultimately hope to accomplish.

Why this course
I am the only ‘out’ member on our faculty. I am thus easily 
identified/labelled and all too frequently made the target o f  
speculation about my perceived need to ‘recruit’ young men, 
my desire to destroy law school curricula with social policy 
‘nonsense’ and my general inability to teach students what 
they ‘really need to know’. Given that this is my  reality, a 
reality which others create for me, I consider m yself fortunate 
to be employed by an institution which is supportive o f  my 
work, my commitment to integrating lesbian and gay legal 
issues into legal education and my course offerings. The 
approval o f  one’s colleagues, something which all junior 
faculty hope for, is important. It is particularly important for 
those faculty members who, because they are the minority, 
are more likely to be perceived as ‘different’, hence inade
quate, hence less competent.

The need for support and acceptance, and the ever present 
fear o f  losing it, often makes it difficult for those o f  us who 
are ‘less orthodox’ to question decisions, procedures and 
attitudes which, in the law school environment, are not even 
seen as problematic. This is an issue for me now that I am 
proposing a course, one o f  the objectives o f  which is to 
provide a safe space within which students can finally speak 
—  the implication being that my colleagues do not offer this 
space. In many ways, this is what I am saying. It should not, 
however, be seen as a personal affront.

One o f  my key objectives in teaching this course is to 
ensure that those students who are lesbian or gay are provided 
a forum within which to speak about their reality and a locus 
within which to develop and understand what lesbian and gay 
male identity is and what it means in our society. I also hope 
to encourage non-lesbian and non-gay students to understand 
the role o f  the law in maintaining systemic inequality. The 
argument can be (and has been) made that many o f  the issues 
I raise in my course can be addressed elsewhere. I agree. They 
can be and should  be. Unfortunately, they are not, at least not 
sufficiently. Indeed, it has been my experience that while an 
effort is being made by a small number o f  feminist academics 
to integrate lesbian and gay male discourse into their courses 
and classroom discussions, the efforts o f  this still small, but
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committed group o f  (predominantly) women are not being 
followed by their (predominantly) male colleagues. While 
some law classes do peripherally address those social and 
legal issues relevant to the lesbian and gay male community, 
the majority do not.

My comments should not be seen as implying that this 
lack o f  effort is either deliberate or homophobic. ‘Silence’, 
or the mere failure to raise the issue, is not necessarily 
homophobic, in that no hatred or fear o f  lesbians and gay men 
is expressly stated. It is, however, ‘heterocentric’, in that it 
reinforces the view that only heterosexuals exist or matter in 
law. It is also slightly dishonest, as it excludes a given 
perspective without considering the consequences, generally 
and on one’s students, o f  this exclusion.

A colleague recently told me that whenever a student 
raises issues in her class that pertain to lesbians and gay men, 
she responds without hesitation. Upon being asked why she 
waits for students to raise issues before addressing them, my 
colleague stared at me with what has become an all too 
familiar ‘oh there you go again ... I am not homophobic!’ 
look o f  disapproval. I am well aware that most o f  my col
leagues are not homophobic and I was in no way suggesting 
that she was. Nevertheless, although her silence is not delib
erately exclusionary, its effect on those who have been told 
they should not speak, is to ensure that lesbian and gay male 
discourse remains muzzled.

Given what it means in our society to be labelled ‘queer’, 
it is not surprising that most students feel uncomfortable 
raising lesbian and gay male concerns in front o f  their peers. 
While harassment in the lecture theatre is uncommon (but 
does exist), verbal and physical abuse outside the lecture 
theatre is common. The onus, therefore, lies on those whose 
responsibility it is to speak and whose objective it should be 
to encourage learning and foster progress.

Those with privilege often fail to understand or accom
modate the fear and apprehension o f  those denied it. The 
result is that the concerns raised by women and minority 
groups are frequently dismissed as ‘extreme’, ‘hysterical’ or, 
worse, ‘irrelevant’. This in turn has a debilitating effect on 
those whose ideas are rejected and can result in apprehension 
on the part o f  those whose life experiences have given them 
little, i f  any, reason not to be apprehensive. Although this 
rejection is often neither deliberate nor intended, it is real.

The Murdoch Law Students’ Society recently advertised 
its annual Law Ball with a poster depicting a man and a 
woman slow dancing. I asked a colleague in passing whether 
the message conveyed was that same-sex couples need not 
attend. My colleague, a man whom I both respect and trust, 
laughed and exclaimed: ‘Don’t be ridiculous! The people on 
that poster are also thin and leggy. Does that mean that fat, 
short-legged people shouldn’t attend?’

My colleague’s rhetoric was overheard by a young woman 
who later explained that she would never again raise lesbian- 
specific issues in class for fear that she would be labelled 
‘ridiculous.’ What this means for this particular colleague is 
that his classes w ill remain unintentionally discriminatory. 
Rightly or wrongly, he, like so many others, is now seen by 
those students most in need o f  expression as insensitive to 
the issues that directly affect them. Although my colleague 
personally supports lesbian and gay rights, he is unlikely to 
effect change because his classes do not specifically address 
the unique ways in which his area o f  law negatively impacts 
on lesbians and gay men. The end result, again, is silence,
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non-communication, non-accommodation and an uninten
tional exclusion o f some rather urgently needed discourse.

Clearly, those vested with the responsibility of teaching 
also require a considerable amount o f education to provide 
the supportive environment that women and minority stu
dents need for full participation. Awareness, sensitivity and 
a commitment to change are essential. Inclusion is a must. 
Students must also be provided with a forum within which to 
develop the vocabulary and understanding necessary to speak 
on their own behalf and/or on behalf o f others —  a space 
within which to develop a progressive lesbian and gay poli
tics. It is this last issue on which the remainder of this article 
focuses. I believe that the most productive way to create such 
a space is to offer a course which provides students with an 
in-depth examination o f the social and legal realities of 
lesbian, gay and bisexual people and which evaluates the 
ways in which gender discrimination and homophobia are 
linked as systems central to the preservation o f heterosexual, 
male privilege and systemic inequality.

‘Naming’ (a course): please identify yourself
Normally, labelling and describing a course for the purpose 
of identification in curriculum syllabuses and on academic 
transcripts does not pose significant obstacles. The title ‘Evi
dence and the Litigation Process’, for example, is sufficiently 
clear. Employers and students generally know what the 
course covers and what will be taught. More importantly, 
however, students enrolled in the course do not tend to worry 
about whether or not people examining their academic tran
script will assume that they want to be litigators. The same 
cannot be said for those students considering enrolling in a 
course which uses the words ‘Lesbian’, ‘Gay’ or ‘Sexual 
Orientation’ as part o f its descriptive text. It is plausible, if 
not certain, that employers will make some kind o f assump
tion (probably negative) if  an academic transcript lists a 
course which may be seen as promoting ‘Homosexuality’ and 
as implying that the person taking it is ‘one’.

Since announcing that I intend to offer a course which 
focuses on lesbian and gay legal issues, more than a dozen 
students have approached me to discuss the implications of 
registering in the course. The concerns expressed are valid 
and merit consideration. Lesbian and gay students who do 
not identify publicly (at least not in the law school) as lesbian, 
gay or bisexual are concerned that they will be ‘outing’ 
themselves if they register in the course. Some feel that they 
will have to pretend more actively to be heterosexual. Non
lesbian and non-gay students express concern that, they too 
will be labelled lesbian or gay and will thus be required to 
‘boast’ about their heterosexuality in an attempt to ‘prove’ 
that they are not ‘not heterosexual’ —  an action which would 
only reinforce heterosexual privilege and further penalise 
those who refuse to promote compulsory heterosexuality.

These are significant problems. If one o f the objectives of 
my course is to provide a voice to those who are offered little 
or no space within which to speak, this objective is unlikely 
to be met if the mere name o f the course dissuades some from 
participating for fear of being identified or ensures that those 
who do participate are potentially confronted with discrimi
nation when seeking employment. Similarly, while it might 
be tempting to dismiss the concerns of heterosexual students 
as minor inconveniences when contrasted with the reality of 
lesbian and gay students (given that they at least have the 
option o f relying on their heterosexual privilege), it seems to 
me that there is much to be gained politically from teaching
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those who do identify as heterosexual (bearing in mind that 
some of them might not be) the merits o f not relying on what 
socially is deemed a privilege. This objective will not, how
ever, be achieved if heterosexual students are not willing to 
participate in a forum aimed at doing just this.

‘Sexuality’: is this another feminist-type 
thing? Well, yes actually
Obviously, there is no one solution to this concern. Similar 
American law school courses have adopted the title ‘Sexual 
Orientation and the Law’.2 1 have chosen not to use the term 
‘sexual orientation’ and have, instead, tentatively named my 
course ‘Law and Sexuality’. This addresses (albeit only 
slightly) the concerns expressed by some o f my students in 
that it does not use the words lesbian, gay or sexual orienta
tion. More importantly, however, the use o f the word ‘sexu
ality’ provides (and I emphasise that this is an individual, 
political choice) a better indication of the focus o f my course 
and how, historically and socially, I explain the possible 
reasons for the legal barriers and oppressions confronted by 
lesbian, gay and bisexual people. For many, the use of the 
word ‘sexuality’ attached to ‘law’ indicates an analysis more 
properly addressed in those classes labelled ‘feminist juris
prudence’ or ‘feminist legal issues’. This is not a mere 
accident on my part. If my course is seen as an extension or 
a companion course to ‘feminist jurisprudence’, then I would 
encourage such an interpretation and I make this focus quite 
clear in the syllabus available to students. I am convinced 
that if we are to develop a progressive lesbian and gay male 
jurisprudence, a politic which aims to address all forms of 
systemic discrimination, we cannot ignore the very real links 
between homophobia and sexism and gender inequality —  a 
fact which many gay male activists fail to acknowledge.3

The link or connection between sexism and homophobia, 
which must be acknowledged if homophobia is to be elim i
nated, is a theme which essentially dictates the scope and 
content o f my course. It is beyond the scope of this article to 
outline my analysis o f the role o f homophobia in our society.4 
Suffice it to say that my entire understanding o f (and my 
approach to teaching) lesbian and gay legal issues is gov
erned by my perception that the systemic abuse and overt 
discrimination directed at people who identify as lesbian or 
gay results from the fact that lesbian and gay male sexuality, 
politic and identity, once expressed, has the potential to 
undermine male gender privilege.5

Suzanne Pharr has written that homophobia is central to 
preserving sexism and ultimately patriarchy:

Patriarchy — an enforced belief in male dominance and control 
— is the ideology and sexism the system that holds it in place. 
The catechism goes like this: who do gender roles serve? Men 
and the women who seek power from them. Who suffers from 
gender roles? Women most completely and men in part. How 
are gender roles maintained? By the weapons of sexism: eco
nomics, violence and homophobia.6

Homophobia works to maintain strict gender roles be
cause it silences those men and women whose sexual identity 
and behaviour, it is believed, will bring down the entire 
system of male supremacy. Anti-lesbian and gay male stereo
types are thus an enforcement mechanism for appropriate 
gender role behaviour. They ensure that women and men do 
not violate those gender roles/hierarchies central to male 
power and that lesbians and gay men are punished to the 
extent that they do.
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As an ideology and a political institution, heterosexuality 
(legally, that sexuality deemed normal) embodies those so
cially defined sets o f behaviours and characteristics that 
ensure male dominance.7 ‘Sexuality’, per se, is not an issue 
legally unless the expression of that sexuality undermines the 
gendered power differences central to compulsory hetero
sexuality (compulsory because it is the ideology through 
which heterosexual male privilege and its corollary, female 
social and legal subordination, are maintained).

What one teaches and how one identifies the scope and 
content of one’s course is a personal and political choice. I 
am a pro-feminist, gay male committed to the elimination of 
both sexism and homophobia (indeed, to all sources o f sys
temic inequality). As such, I find it difficult to examine the 
social and legal sanctions against the expression o f same-sex 
relationships (monogamous or otherwise), ‘queer’ identities 
and lesbian and gay male politics without focussing on the 
links between sexism and homophobia and the extent to 
which ‘sexuality’ and the legal regulation of sexuality is 
defined by the historical and contemporary role o f gender 
differences/hierarchies.8 I have deliberately designed a 
course which does just that.

It is beyond the scope o f this article to explain how I 
structure my course. The types o f materials I use to teach and 
the topics I cover are designed to encourage an understanding 
of the role o f gender polarity in the legal regulation of 
sexuality. Those interested in developing law and sexuality 
units are welcom e to contact me for a copy o f my readings. 
Law libraries generally carry little material relevant to a study 
of lesbian and gay males in law and society and I have found 
the help o f others who are accumulating these materials to be 
invaluable. As well as the practical benefits derived from 
exchanging course materials, however, there is also much to 
be gained from the productive exchange of ideas among those 
determined to offer a more socially relevant, more accommo
dating legal education —  one in which social justice is 
actually promoted, rather than simply assumed. Opportuni
ties to do so, however, remain rare and more effort must be 
made to offer each other the personal, as well as academic, 
support required to effect change.

Conclusion
At a time when all legal institutions are attempting, at least 
superficially, to address the needs o f those members o f soci
ety historically denied social justice, it is clear that law 
schools must assume a central role in the development and 
implementation o f those ideas central to systemic equality. 
As educators, we have a responsibility to ensure that the 
voices o f those people denied expression are heard.

Although some progress has been made to ensure that 
tomorrow’s lawyers, judges and academics are more aware 
of the links between law and society and more sensitive to 
the realities o f those for whom the law is highly exclusionary, 
this task is far from complete. This is particularly evident if 
examined from the perspective o f people who identify as 
lesbian, gay or bisexual and who are legally and socially 
ostracised for so doing.

For many, the lesbian and gay male communities remain 
communities understood only through stereotype resulting in 
extreme prejudice. W hile some law-related courses acknow
ledge that anti-lesbian and anti-gay male discrimination ex
ists, few  provide an in-depth analysis o f  what this 
discrimination means and why it is unacceptable. The result 
for all students is a less than complete education. The result

for lesbian and gay male students is a legal education that 
remains hostile and exclusionary.

I hope my course, ‘Law and Sexuality’, w ill provide 
lesbian and gay students with an opportunity to express their 
concerns and develop a progressive politics in an environ
ment receptive to the reality o f their experiences. For others, 
I aim to provide a better understanding of the perspectives of 
those who do not benefit from compulsory heterosexuality, 
and all that it entails —  an opportunity that can only improve 
their lawyering and, perhaps more importantly, their inter
personal skills. I offer this brief essay in the hope that it will 
encourage others to do the same.

# A "Law and Sexuality’ course will be offered at 
Melbourne University in second semester. A  course 
called "Sex and the Law’ was offered in Legal Stud
ies at Flinders University in 1994. It may be offered 
again in 1996 or 1997.

•  The reading guide put together by Chris Kendall is 
available from the author (tel 09 360 6074;
fax 09 310 6671).
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