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The Court decides if  it should hear the complaint or if  it 
should be referred back to the Tribunal. The procedure thus 
necessitates a Court hearing and could potentially undermine 
the authority o f the Tribunal. It is also contrary to the original 
intention to create a costs-free jurisdiction. Some provision 
for costs has been made in relation to complaints against 
government agencies. However, other organisations will be 
able to seek transfer to the Court and ordinary costs may be 
awarded against complainants who lose the case. This new 
development could lead to complaints being dropped be
cause complainants cannot risk a costs order. In any event, 
proceedings in the Court will be more difficult and expensive 
than in the Tribunal.

In conclusion, the new Act opens up a number o f new 
grounds for anti-discrimination claims but defendants to 
such claims have also been provided with a significant set o f  
grounds on which they can seek to support discriminatory 
conduct. Unfortunately, neither the Victorian Opposition nor 
the media raised these issues effectively and the Bill was 
pushed through with little public debate. A close watch must 
be kept on the impact o f the new exceptions.
Miranda Stewart is a Melbourne lawyer

SOCIAL SECURITY

90s  relationships
CRAIG SEMPLE looks at the AAT’s 
interpretation of the concept of 
‘marriage-like relationship’.
A recent decision of the Administrative Appeals Tribunal 
(AAT) has criticised the concept o f ‘marriage-like relation
ships’ as employed in the S ocia l Security A c t 1991  (the Act). 
The AAT, in deciding to exercise a discretion contained in 
s.24(2) o f the Act, has proposed a way o f making the Act 
more relevant to the changing nature o f relationships in the 
1990s.

Cancellation of family payments
The facts o f the case, Secretary o f  the D epartm en t o f  Social 
Security  v Le H uray  (V 94 /667 ,15 March 1995) involved the 
cancellation by the Department o f Social Security (DSS) of 
the respondent’s family payments. The payments were can
celled when the respondent began cohabiting with her male 
companion on the basis that the relationship was ‘marriage
like’. Accordingly, the respondent and her companion were 
treated as ‘members o f a couple’ under s.4(2) o f the Act. 
Eligibility for the family payment was therefore assessed on 
the joint income of the respondent and her companion, which 
precluded the respondent from receiving the family pay
ment.

The decision of the SSAT
After an unsuccessful internal review o f the decision, the 
respondent was successful with her appeal to the Social 
Security Appeals Tribunal (SSAT). The decision of the SSAT 
(AM S 54521 :KM, 16 June 1994) relied on the non
traditional nature of the relationship between the respondent 
and her companion. As is becoming more common in rela
tionships in the 1990s, the respondent and her partner wished

to retain their financial independence from each other. The 
respondent was responsible for the financial expenses o f the 
household, and her companion paid her weekly board. In all 
other respects they were financially separate. The respon
dent’s children maintained a good relationship with their 
father, and the respondent’s companion assumed no parental 
role whatsoever.

The SSAT held that although the respondent and her 
partner were living in a ‘marriage-like’ relationship, the 
discretion contained in s.24(2) o f the Act should be exer
cised. That discretion allows the Secretary to determine that 
a person in a marriage-like relationship should not be treated 
as a member o f a couple for the purposes o f the Act if  there 
is a ‘special reason’ for doing so. The SSAT determined that 
this discretion be exercised because the respondent’s com 
panion assumed no responsibility for the children and that as 
a consequence, ‘the only people to be affected by the Tribu
nal’s decision are Ms Le Huray’s children’ (at 8).

The decision of the AAT
The DSS appealed the decision o f the SSAT to the AAT. The 
AAT, like the SSAT, found that the relationship between the 
respondent and her companion was ‘marriage-like’, but that 
there was a ‘special reason’ to justify the exercise o f the 
s.24(2) discretion.

The AAT exercised the discretion on a different basis to 
that relied on by the SSAT. The AAT rejected the SSAT’s 
conclusion that the ‘special reason’justifying the exercise of 
the discretion was that the respondent’s children would be 
the people who would suffer because o f the cancellation of 
benefits:

We are satisfied that, in all cases concerning family payment, 
there would be at least a direct connection between the child’s 
welfare and the family payment as there is in this matter. Thus 
we do not consider that the effect of a loss of family payment 
on the children of Ms Le Huray can be ‘a special reason in the 
particular case’, [at 26]

Rather, the AAT focused on the role o f the respondent’s 
companion with respect to her children:

[H]e does not in any way stand in the position of a father to her 
children, who are in frequent contact with, and supported by, 
their father. We think it would be inappropriate for the Tribunal 
or the Secretary of the Department of Social Security to interfere 
with the relationship between the boys and their father, by 
requiring another man to undertake financial responsibility for 
them, [at 27]

The Tribunal decided that although the relationship was 
‘marriage-like’, the lack o f responsibility assumed by the 
respondent’s partner was a ‘special reason in the particular 
case’justifying not treating the respondent as a member o f a 
couple.

Analysis and implications of the decision
The AAT acknowledged that the notion o f a ‘marriage-like 
relationship’ is an increasingly unsatisfactory standard to be 
applied to relationships:

There is such variation in relationships between couples that it 
is very hard to say which relationships are ‘marriage-like’ and 
which are not. [at 17]

The AAT made an unambiguous call for reform of the Act 
in this area, suggesting that, ‘some other formula should be 
developed’ (at 27). This is not a new position. Similar senti
ments can be located in Re Stuart and Secretary; D epartm en t
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o f  Social Security  (1985) 9 ALN 38 where the Tribunal stated 
that the test was ‘extremely difficult to apply’ and that:

the time is fast approaching when changes of lifestyle will 
require either individually means tested assessments of rate of 
benefit for all individuals, whether married or not, or a hard and 
fast rule that those who are married are assessed on a joint basis 
and those who are not are assessed as individuals. We recognise 
that these are two extreme views. It may be that a more accept
able compromise can be formulated, but if it relies on ‘marriage- 
type relationships’ being ‘recognisable’ it will continue to be 
fraught with difficulties, [at N39-40]

The importance o f the decision o f the Tribunal in Le 
H uray  is that it offers a means through which the application 
o f the Act can be adapted to make it more relevant to the 
various types o f relationships in Australia today —  what the 
Tribunal in Re S tuart referred to as an ‘acceptable compro
m ise’.

The process o f determining whether a relationship is 
‘marriage-like’ or not necessarily involves the balancing of 
many different factors —  particularly those identified in 
s.4(3) o f the Act. When such a process is adopted, situations 
will arise where, although the balance struck will be such that 
the relationship should be regarded as ‘marriage-like’, it 
would be inappropriate to regard the parties to that relation
ship as ‘members o f a couple’ for the purposes of the Act. It 
is unavoidable that, as relationships evolve away from more 
‘traditional’ forms, the number o f situ
ations to which the ‘marriage-like’ clas
sification will be inappropriate will in
crease.

In the absence o f more substantial 
legislative reform, the Tribunal has em
p loyed  the discretion contained in 
s.24(2) as the tool by which the chang
ing nature o f relationships can (at least 
partly) be accommodated.

The decision o f the AAT does not 
mean that all members o f a marriage
like relationship who retain their finan
cial independence will be assessed for 
benefits on the basis o f their income 
alone. The use o f the s.24(2) discretion 
ensures that such a universal precedent 
is not established. However, the deci
sion is important because it shows the 
willingness o f the AAT to adapt the op
eration o f the Act to relationships which 
move away from the traditional forms.

T he in creased  u n certa in ty  and 
greater administrative effort resulting 
from this approach would seem a small 
price to pay for a social security system  
that is more relevant to different forms 
of relationships. This is especially true 
when it is considered that a high propor
tion of the ‘90s’ relationships to which 
we are referring would arise from the 
experience o f failed relationships, and 
perhaps the individuals in those rela
tionships will have a greater potential to 
receive benefits such as family and sole 
parent payments.

The future
The DSS has appealed the decision o f the AAT in Le H uray  
to the Federal Court. The effect of the AAT’s decision will, 
therefore, depend on the outcome of that appeal and the 
balance struck between the need to have a social security 
system relevant to Australian society, and the need for cer
tainty and efficiency in the operation of that system. Even if 
the Federal Court affirms the decision o f the AAT, the impact 
of the decision will depend on the use o f the s.24(2) discre
tion by the DDS in respect to other relationships which do 
not fit the ‘norm’.

Indeed, it may be that any formula that uses the notion o f  
‘marriage-like’ will be unworkable. In that case, there will 
need to be legislative reform of the Social Security A c t to 
ensure that the provision o f social security remains relevant 
to the needs o f the community —  and in this context, the 
decision o f the Tribunal in Le H uray  is important in adding 
a loud and influential voice to the calls for such reform.
Craig Semple is a solicitor at Mallesons Stephen Jaques on second
ment to the Public Interest Law Clearing House. Mallesons Stephen 
Jaques will act pro bono for the respondent, Ms Le Huray, in the 
Federal Court appeal and its preparation.
The author thanks Caitlin English, Manager o f the Public Interest 
Law Clearing House, and Sandra McCullough o f the Consumer 
Law Centre, fo r their advice and assistance in the preparation o f 
this article.

TIM McCOY TRUST

1995 TIM McCOY 
DINNER

❖  Tim McCoy <1956-1987) ❖
Student radical; community worker; solicitor; political 

activist; law teacher; National Community lega l Centre 
representative; larrikin; inspiration and friend to all in the

The Trustees invite you to join them at the annua! dinner to commemorate 
the life and work of Tim McCoy. This year’s dinner is to be held at the 

Hawthorn Social Club on Friday. 10 November.

Guest Speaker: Joan KSrner (to be confirmed)

We have a limit of 150 places and each year is sold out, so it is vital that 
you book. Please phone Simon Smith on 95315278 (ah) or Sue Campbell 

on 9905 3352 (bh). If you are organising a table, please provide us with 
the names of each person on the table. A table seats 10. Vegetarian meals 
are available — tell us when booking. The club is fully licensed for bar 

and table service. If you BYO, corkage is charged.

Time: 7.30 p  m.

Date: Friday 10 Novem ber 1995  

Venue: Hawthorn Social Club, 3 7  Linda Crescent, Hawthorn 

Cost: $35

The Trustees will announce the winner of the Fifth ‘Tim McCoy 
Award* for a special contribution to the community and legal aid issues. 

The prize is $1000 awarded to an individual or organisation that the 
trustees feel best reflects the ideals that Tim McCoy worked for.
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