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Competition and co-operation 
in poverty law services.

In these days of economic rationalism and professional management, 
publicly funded activities, like private enterprise, must produce the 
goods.

What are ‘the goods’?
In free enterprise, the goods are normally profit maximisation, 

although they may also be, for example, increased market share, 
quality leadership, positive public profile and even (due to any dichot
omy between ownership and management) the aggrandisement o f top 
managers. In the case o f poverty law services, be they delivered 
through legal aid commissions (LACs), community legal centres 
(CLCs), Aboriginal legal services (ALSs) or private lawyers, the goods 
are access to improved justice in our society, especially for those most 
in need (the poor, the disabled, Aborigines, children etc.).

No matter what the primary corporate objective, long term survival 
and success depends on adding value that others in the industry don’t 
provide. This can be summarised in the following diagram:1

VALUE

PRICE

In economic and marketing theory, the firm produces a product or 
service the customer wants, the product/service is distinct from that of 
competitors, production costs are pushed down, prices are set at levels 
the market will tolerate and extra value or benefit is provided to the 
customer, thus ensuring the firm’s product is bought rather than the 
competitor’s. All this leads to profit maximisation.

In the 1970s and 1980s, poverty law services were largely insulated 
from such hard-nosed business analysis —  but no longer.

The welfare state is shrinking fast throughout the Western world, 
and the survival of institutionalised poverty law services depends 
primarily on understanding economic rationalist ideology and meeting 
it on its own terms. The motherhood statements of efficiency and 
effectiveness in Legal Aid Commission Acts are now life and death 
imperatives.

Poverty law service providers must now cut costs to the competitive
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client and community justice outcomes which can’t be as 
effectively provided by others.

The five forces of competition
All legal service providers live in a dynamic, changing envi
ronment. According to Porter, ‘Change is an unnatural act, 
especially in successful companies’.2 However, change all 
organisations must, if  they wish to survive and prosper in the 
current and future environment. Ignoring market opportuni
ties and the actions o f competitors will spell doom.

Critical factors can change fast, creating opportunities and 
threats. Management needs good knowledge o f the organisa
tion’s weaknesses and strengths, sound strategic planning 
and positioning, and an organisational structure and culture 
which allows adaptability and flexibility. Porter has devised 
a five-forces model o f competition:3

cross-party political support for a national competition 
policy in the legal services industry; 
strong competition from sectors offering substitute serv
ices, such as accounting, conveyancing, government and 
financial organisations;
cost cutting, such as through the heavy use o f paralegals 
rather than lawyers (although this is probably tapering off 
now);
greater expectations from clients, particularly corporate 
and government clients, in terms of price and quality of 
service;
technological change, particularly in the form o f comput
erisation, such as in practice management and the infor
mation superhighway o f the Internet; 
the nationalisation and globalisation o f the legal industry.

FIRMS IN OTHER 
INDUSTRIES 
OFFERING SUBSTITUTE 
SERVICES

Competive forces coming 
from the market attempts 
of outsiders to win buyers 
over to their services

T
Competitive forces coming 
from the threat of entry of 
new rivals

Competive forces arising 
from buyers' exercise 
of bargaining leverage 
and market power

BUYERS

POTENTIAL 
NEW ENTRANTS

The underlying principle of Porter’s model is that a busi
ness entity must be aware o f its turbulent environment so that 
it can produce a competitive strategy in order to achieve 
market success. Strategic analysis is ongoing and aimed at 
achieving and maintaining competitive advantage, usually 
through offensive m oves to secure market strength and de
fensive moves to maintain competitive strategy.

Lengthy, fertile analysis o f the Australian legal services 
industry can flow from an examination of this model, but it 
is not intended to do that in this paper apart from noting a few  
driving forces o f change:

recognition o f the severe cost, time and justice limitations 
of the one lawyer to one client, adversarial model of 
litigation;

broad acceptance o f alternative dispute resolution, includ
ing mediation, ombudsmen, and tribunals in which law
yers can’t appear;

as many law students presently in Australian universities 
as there are practising lawyers, which will result in a huge 
shake-out o f the industry, especially through price com 
petition;

Dollar value of the market and rival groups
The Australian legal services industry was valued at a 
whopping $5,105 billion a year in 1992-93.4 It is probably 
more like $7 billion now. The poverty law services compo
nent of this (that is, funding o f legal aid, CLCs and ALSs) 
was a relatively paltry $300m in 1994-95,5 that is, only some 
4% or 5% of the total expenditure on legal services in 
Australia.

This $300m was far from adequate in meeting the needs 
of justice and, moreover, State legal aid commissions are to 
have their total budget cut by some $33m a year following 
the 1996-97 Federal Government budget.6 But the poverty 
law budget is still far from chicken feed for disadvantaged 
clients, salaried workers relying on it for their livelihood, and 
cash-strapped governments. Competition for the poverty law 
budget is strong.

In competition theory, one technique for examining the 
comparative positions of rival players is strategic group 
mapping. When firms, companies or organisations employ 
similar competitive strategies and occupy similar positions 
in the market, they are said to be in the same strategic group.7
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STRATEGIC GROUP MAP OF COMPETITORS IN THE POVERTY LAW 
MARKET

Pric
and
int nsity 
of
service

HIGH

MEDIUM

LOW

LARGE PRIVATE FIRMS, EXPENSIVE. INTERSTATE - VERY LITTLE 
• POVERTY LAW WORK. ALTHOUGH THE OCCASIONAL FIRM MAY 

ASSIST A COMMUNITY LEGAL CENTRE

oooo Expensive, small/medium 
specialised private firms
doing no legal aid work, 
although possibly a little 
probono

MEDIUM SIZED AND PRICED. BROAD BASED, PRIVATE FIRMS DOING SOME 
(LARGELY BREAK-EVEN) LEGAL AID WORK AND SOME PRO BONO

ooo Small/medium sized, medium-priced, 
litigation firms doing a fair amount of 
legal aid work (although rarely 
achieving satisfactory economies of 
scale) and pro bono

Law Societies activities e.g. formalised pro bono, possibly 
contingency legal aid funds, some free advice, community education 
and law reform

Legal Aid Commissions (including any Public 
Defender's office) • broad case work, duty lawyer, 
legal advice, community legal education, preventative 
law, test cases, law reform, self-help

Community Legal Centres • advice, education, some 
case work, law reform

Aboriginal Legal Services - case work, test cases

Largely untapped market for no-frilis, low priced 
private firms - perhaps suitable for tendered legal aid 
case work, - e.g. USA law clinics

BREADTH OF SERVICES
CRIMINAL FAMILY CIVIL CORPORATE

COMMERCIAL

The strategic group map is not to scale, and has deficien
cies too many to explore here, but it does give a broad idea 
of where players lie in the provision of services in the poverty 
law market.

Competition by co-operation
Natural alliances tend to form, due to ideology and method 
of staff remuneration. These are seen more clearly through 
strategic group mapping.

On the one hand, it can be broadly argued that there are 
LACs, CLCs and ALSs banding together to provide mutual 
support and perspective. While still subject to a range of 
interesting competitive tensions among themselves, their 
services are to a large extent complementary and not dupli
cated. However, while recognising the unique philosophy 
and role o f each o f these main players, governmental desire 
for a co-ordinated, overall resource-allocation strategy, can 
be understood.

In apparent competition with the salaried block are the 
private law firms, o f varying size and expertise, which are 
driven by more orthodox business objectives, particularly 
survival and profit.

But are the differences between salaried and private provid
ers o f poverty law services really so great? Both provide case 
work services for disadvantaged clients (although private 
firms have a more limited range o f overall services), both are 
having to force costs down, both must come up with prices 
which are acceptable to an increasingly assertive client base 
(private, corporate or government), and both must provide 
quality services which effectively meet customer needs.

If any organisation does not achieve these objectives, the 
future competitive environment will see their demise, be it a

sole practitioner or a $50 million legal aid commission. In 
the not too distant future, all can be expected to tender 
competitively for the work, to a greater or lesser degree, with 
obvious implications for client solicitor o f choice, and raising 
issues of work quality and effectiveness. All players must 
also address increasing threats from government as to their 
independence.

Moreover, heavy competition in the open market, particu
larly on price, is not the only, nor necessarily the best, way 
to produce efficient organisations, quality services and low
est prices. Co-operation, collaboration and networking be
tween players can be fundamental to achieving individual 
corporate objectives (including reasonable profit and in
comes) and society’s well-being (access to justice).

Coalitions of those with common interests, including 
workers, managers, customers, kindred organisations, and 
even traditional market-place rivals, can be built, and can 
result in outcomes which increase benefits to all stakehold
ers.

Competition by co-operation8 in the poverty law market 
is important because, while maintaining the vibrancy and 
benefits o f competition, it:

•  allows a more comprehensive tackling o f increasingly 
complex justice issues, such as human rights transcending 
political borders, and

•  allows legal services, which are more and more knowl
edge-based, information-intensive and computerised, to 
be broadly shared. This leads to lower costs, such as 
generic research for test cases.
Internal co-operation in business entities is epitomised in 

practices such as total quality management. The ‘competing 
by co-operating’ concept extends the idea further, so that 
co-operation can occur among those who would otherwise 
be fierce rivals but who share common goals and interests 
and who can gain from working together.

The mixed model of poverty law service 
delivery
From my study o f Australian and overseas legal aid 
schemes,9 the ideal model o f poverty law service delivery is 
the mixed model, that is, involving LACs (including a Public 
Defender’s office), CLCs, ALSs and private lawyers, each 
with their own proven, cost-efficient and effective services 
and market niches, forming part o f a comprehensive, inte
grated strategy. When working properly, the mixed model 
achieves all the benefits o f competition by co-operation.

However, it has been advocated in powerful places that all 
Australian poverty law services should be put out 100% to 
competitive tender. If this* occurred, it would obviously de
stroy the mixed model of service delivery, and would most 
likely result in pure bottom-line price competition. That risks 
the whole poverty law scheme collapsing by precariously 
putting all the eggs in one basket (either private o r  salaried 
lawyers), by losing enormous in-house expertise built up 
over decades, and by forfeiting the inherent tautness of 
healthy (hopefully co-operative) competition achievable un
der the present system, to a possibly monopolistic one in the 
long run.

Moreover, a fully tendered out scheme would lose much 
of the added value of the mixed model o f poverty law service 
delivery in terms of justice outcomes for the community as a 
whole.

References on p.299
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Author’s reply
Mr Stewart seems to have fallen into the trap of failing to 
distinguish between what he wanted to see in my article and 
what it was about.

My article discussed the ABS survey o f the Australian 
Legal Services Industry for the period 1988-93.1 focused in 
particular on the survey data in relation to growth in employ
ment and income. But neither the ABS survey or my article 
discussed the period after 1993. It is possible that things have 
deteriorated dramatically since then as Mr Stewart suggests. 
In fact I commented towards the end o f the article that ‘This 
is not to say that the future may bring substantial change’. It 
is now up to Mr Stewart and others to demonstrate with hard 
data that things have deteriorated dramatically since 1993 as 
he suggests. But that was not the purpose of my article.

Goldie references continued from p.297

5. Huxtable, P, ‘An Examination of Some Foreign Legal Aid Schemes with 
Implications for Australia’, 1993.

6. Australian Law Reform Commission, ‘Reform’, June/July 1996 , p.26.
7. National Legal Aid Advisory Committee, ‘Legal Aid for the Australian 

Community’, July 1990, p.246.
8. Nilon, C., ‘An Evaluation of the Effectiveness o f the Child Support 

Forums operated by the Legal Aid Commission of Western Australia’, 
1988; LAWA: ‘Armadale Domestic Violence Intervention Project’, 
1994; LAWA: ‘Pilbara Community Legal Service Project’, 1994; 
LAWA: ‘Migrant Worker Legal Information and Referral Training 
Evaluation Report’, 1995; McKelvie, G. and O’Rourke, M., ‘An Evalu
ation Study of the Legal Aid Child Access Forum Western Australia’, 
1995; LAWA: ‘Community Legal Education in Tenancy Law’, 1995; 
LAWA: Domestic Violence Information and Referral Training’, 1995; 
Integra Pty Ltd: ‘An Evaluation of the Legal Aid Migrant Workers 
Program’, 1996.

9. This figure reflects staffing and disbursement gross costs associated with 
Legal Aid WA’s live CLE and publication production and distribution, 
as well as its networking and consultation activities.

10. Baghwati, P.N., ‘Legal Aid in Crisis —  The Present and the Future’, 
World Legal Aid Conference, 2-4 May 1995, Kuala Lumpur, Malaysia. 
Justice Bhagwati is known as the father o f the legal aid system in India, 
and is a recipient of the International Bar Association Award for his 
contribution to the field o f legal aid at a state and international level.

LEGAL AID CRISIS
The Federation of Community Legal Centres (Vic
toria) is looking at the impact ot changes to Legal 
Aid Guidelines on access to justice. If anyone 
knows of cases where the refusal of legal aid has 
led to an injustice, or exposed clients to risk, 
please write and teil the Federation about it. 

Contact: Liz Curran  
Federation of CLCs (Vic.)
G P O  Box 1139K  
M ELB O U R N E  3001

Mr Stewart also raises the question of profitability meas
ures. But perhaps he should read the survey rather than use 
the old line about ‘statistical interpretation’. I merely dis
cussed the ABS data that demonstrate conclusively that this 
was a very profitable industry in that period. On any profit
ability measure the profession was doing very well. Mr 
Stewart does not take issue with this overall conclusion. Even 
using the measure preferred by Mr Stewart (allowing for 
partners income to be subtracted from profits) the industry’s 
profit level was three times that o f non-farm businesses in the 
economy generally. The real issue here seems to be that Mr 
Stewart does not want readers to think that the profession is 
ever very profitable. He may like us to think this but the data 
does not support such a conclusion.

Francis Regan

Huxtable article continued from p.275
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1998 Churchill 
Fellowships 

for overseas study
The Churchill Trust invites applications from Australians, of 
18 years and over from all walks of life who wish to be 
considered for a Churchill Fellowship to undertake, during 
1998, an overseas study project that will enhance their 
usefulness to the Australian community.

No prescribed qualifications are required, merit being the 
primary test, whether based on past achievements or 
demonstrated ability for future achievement.

Fellowships are awarded annually to those who have 
already established themselves in their calling. They are 
not awarded for the purpose of obtaining higher academic 
or formal qualifications.

Details may be obtained by sending a self addressed 
stamped envelope (12x24cms) to:

The Winston Churchill Memorial Trust
218 Northbourne Avenue, Braddon,
ACT 2612.

Completed application forms and reports 
from three referees must be submitted by 
Friday, 28 February, 1997.
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