to a highly developed system of liaison between NEFA and
the police and to the formation of Lawyers for Forests.

But it does raise some interesting ethical dilemmas. How
far should officers of the court go in providing advice to those
who are probably breaking the law? Should these people be
lawyer-free in situations where they are at real risk and where
the presence of a lawyer seems to make a difference? How
can we effectively represent people when there is a real risk
of being a witness to the proceedings oneself?

Of course one can intellectualise some clever responses
— lawyers in such circumstances are not participating in a
criminal activity, just observing, communications are privi-
leged, representation and observation are assigned to differ-
ent lawyers. But in the end the personal, the political and the
professional are merged and a commitment to the environ-
ment overwhelms. If you would like to join Lawyers for
Forests and have some experience in criminal or environ-
mental law, contact Lawyers for Forests, c¢/- David Heilpern,
PO Box 157 Lismore 2480.

L4 * ¢

Day four at the blockade and the Minister has just ordered
a cessation of logging in the whole area pending an investi-
gation into how such a ‘tragic error’ could have been made.
NEFA has succeeded in protecting yet another stand of our
native forest — for now. So, back to the office to catch up.

David Heilpern teaches law at Southern Cross University. He is
also Solicitor for Nimbin HEMP and the founder of Lawyers for
Forests.

LEGAL AID |

When will lawyers
ever learn?

CASSANDRA GOLDIE examines the
threat to community legal education in
Western Australia.

In October 1995, the Commonwealth and State governments
commenced a joint review of legal aid in Western Australia.
Both the Law Society, as representative body for the private
profession, and Law Access!' made submissions. Each of
these bodies recommended to the Review that Legal Aid WA
should reduce, and if necessary, abandon its community legal
education (CLE) activities.? They argued that Legal Aid’s
core function should be to fund litigation.

The Commonwealth recently announced a $120 million
cut to national legal aid funding. Is this an opportunity for
these recommendations to be taken on board? Is CLE on its
way out?

This article warns against that approach. It argues that
CLE is critical to the success of an effective, more humane
and less costly form of access to justice for disadvantaged
people. It suggests that the recommendations from the pri-
vate legal profession are retrogressive, and contrary to cur-
rent international thinking.

The development of CLE

Traditionally, Legal Aid WA gave little emphasis to CLE.?
The reasons are complex, but are linked to the nature of the
legal profession as a whole, which has seen its role as
providing people with legal advice and representation, one
on one. The lawyer’s job was to take over the client’s prob-
lem, typically by negotiation, leading to litigation when a
settlement could not be reached. Legal Aid WA saw its role
as supporting that traditional approach by responding to
requests for advice and representation and providing assis-
tance when people could not afford to pay for it themselves.
Legal Aid WA did not actively seek out its clients but would
wait for them to apply for help.

This approach was similar to the traditional public health
system. People only went to the doctor when they got sick.
The doctor took responsibility for getting the patient better.
People had little awareness of how to keep healthy, and were
often kept in the dark about their illness and treatment.

However, there is evidence in public health that govern-
ment and the profession have taken on the challenge to find
a better way, recognising that it was not in the community’s
interest to spend public money supporting an expensive,
crisis-driven health system.

In the last decade, there has been a significant shift in the
nature and extent of public health awareness. There is public
education about iron counts, HIV/AIDS, eating better foods,
and the importance of exercise. People are encouraged to see
their doctor early, and to understand ill-health prevention.

The solution-oriented approach to legal aid
delivery

The previous Commonwealth Government commissioned
several enquiries into access to justice,* driven by a recogni-
tion of the failure of the existing system to meet community
needs. Broadly, these enquiries supported a paradigm shift in
the delivery of legal aid, analogous to that in public health.

In particular, the National Legal Aid Advisory Committee
(NLAAC), challenged legal aid bodies to help disadvantaged
people to avoid and resolve legal problems early and without
confrontation and litigation. This was also the recommenda-
tion of a 1993 Churchill Fellowship study into legal aid® and
remains a theme, it would seem, of the Federal Attorney-
General, Darryl Williams, QC.¢

In order to achieve this paradigm shift, NLAAC recom-
mended that legal aid intervene earlier through the provision
of timely legal advice. It also supported education directed
to ‘imminent or probable needs of individuals or people with
a common interest to protect or assert legal rights and inter-
ests’.’

Legal Aid WA has sought to implement early intervention
in a range of ways, including a CLE program targeted at
disadvantaged groups. The CLE program concentrates on
community workers, who are uniquely placed to recognise
legal problems early and support their clients in getting legal
help before they are in crisis. This approach can be demon-
strated by an example.

Legal Aid WA provided a training course for workers from
women’s refuges. The very next day, one of the workers
called Legal Aid — for the first time. One of her residents,
illiterate and petrified, was facing warnings about her chil-
dren being apprehended by the Department of Family and
Children’s Services. Legal Aid provided a grant of aid for
advice and negotiation with the Department. The advocacy
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for this woman (at an estimated maximum cost of $600) may
result in an early resolution of the issues. It has avoided the
woman coming to Legal Aid WA, after the event, in need of
expensive legal representation in formal court proceedings,
at an average cost of $1750-$2200 for a 3-5 day trial.

In 1995-96, Legal Aid WA involved about 3500 people in
its CLE activities, providing various courses for workers in
domestic violence, crisis and financial counselling, migrant
issues, disability and mental health.

Legal Aid WA has conducted a number of evaluations to
establish whether its program is on track.? As part of the 1995
review of legal aid in WA, external consultants evaluated a
sample course for migrant community workers. The results
confirmed that participants had increased their confidence in
assisting their clients, with improved knowledge of legal
issues, and effectiveness in dealing with legal problems. As
a direct result of the course, 85% of the participants had
referred clients to Legal Aid WA, with 70% having referred
clients to other legal services, as well. This direct referral
increases Legal Aid WA’s ability to intervene earlier and limit
the trauma — and cost — involved in providing assistance.

Another indicator of the effectiveness of Legal Aid WA’s
CLE program is the number of calls subsequently received
from participants regarding their clients’ legal problems. In
1995-96, Legal Aid WA provided legal advice to 671 com-
munity workers over the telephone about their client’s legal
problem, representing a 479% increase from 1993-94. This
increase indicates a growing legal awareness in the commu-
nity, directly attributable to the CLE activities. Importantly,
this trend improves Legal Aid WA’s ability to resolve client
problems early, ideally in the community setting, without the
client needing to come to Legal Aid at all.

But how much is CLE costing? In 1995-96, Legal Aid WA
spent less than 2% of its budget on CLE and development
activities.” By contrast, 89% was spent representing clients
in court or providing one on one advice and assistance. This
hardly represents a major shift away from traditional serv-
ices.

1995 World Legal Aid Conference

Justice Bhagwati delivered the keynote paper at the 1995
World Legal Aid Conference in Malaysia.!® He argues that,
at least in the developing country context: ‘The traditional
legal services program, which is confined only to giving legal
aid or advice to those who come for it, can never succeed’.
He points out that this kind of program relies on the false
assumption that people are aware that they have a legal
problem, and assertive enough to take action to deal with it.

Justice Baghwati calls for a ‘strategic’ legal services pro-
gram, which:

does not regard litigation as playing an important or even
significant role in the life of the poor and hence refuses to
consider the court as the centre of all legal activity.

He isolates a number of key features of the program,
including education, decentralised services, and public inter-
est litigation.

Justice P.N. Baghwati argues that a primary objective of
a legal aid system should be to increase the legal awareness
and assertiveness of the disadvantaged. He suggests that the
best method for achieving this is to provide education to
‘different classes of social workers who work among the
poor’.

This strategy is directly in line with the direction that
Legal Aid WA has taken with its CLE activities in recent
years. Legal Aid WA has recognised that, with the limited
funds available, it must be more strategic in how it provides
legal assistance, a lesson advocated by Justice Baghwati in
the developing world context where legal aid funding restric-
tions are extreme.

Conclusion

If the recommendation of the Law Society of Western Aus-
traliaand Law Access toreduce or abandon the CLE program
were followed, what would be the result?

Legal Aid WA would:
e return to the traditional legal service program;

e acceptitsrole as a passive bureaucracy, waiting for people
to come to it to ‘apply’ for help;

e reject any responsibility for increasing the legal aware-
ness and assertiveness of the disadvantaged; and

o ironically hear from the most aware and the most asser-
tive, rather than the most disadvantaged in our commu-
nity.

Most importantly, Legal Aid WA would turn its back on
the opportunity to minimise the costs — both human and
monetary — associated with resolving legal problems. A
CLE program is central to any early intervention strategy.

The position taken by the Law Society of Western Aus-
tralia and Law Access represents a disappointing lack of
recognition by the private legal profession of the critical role
of CLE to access to justice.

This article does not suggest that litigation assistance is
not important. Clearly it is critical. However, surely the issue
here is not whether Legal Aid WA should be — or should not
be — involved in education, but rather the wholesale inade-
quacy of the funding provided by government to support the
essential functions of a strategic legal aid system — and a
truly solution-oriented approach to access to justice.

That should be the real debate.

Cassandra Goldie is Community Resource Manager, Legal Aid
Western Australia. The views expressed in this article do not nec-
essarily reflect the views of Legal Aid Western Australia.
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LETTERS

Author’s reply

Mr Stewart seems to have fallen into the trap of failing to
distinguish between what he wanted to see in my article and
what it was about.

My article discussed the ABS survey of the Australian
Legal Services Industry for the period 1988-93. I focused in
particular on the survey data in relation to growth in employ-
ment and income. But neither the ABS survey or my article
discussed the period after 1993. It is possible that things have
deteriorated dramatically since then as Mr Stewart suggests.
In fact I commented towards the end of the article that ‘“This
is not to say that the future may bring substantial change’. It
is now up to Mr Stewart and others to demonstrate with hard
data that things have deteriorated dramatically since 1993 as
he suggests. But that was not the purpose of my article.

Mr Stewart also raises the question of profitability meas-
ures. But perhaps he should read the survey rather than use
the old line about ‘statistical interpretation’. I merely dis-
cussed the ABS data that demonstrate conclusively that this
was a very profitable industry in that period. On any profit-
ability measure the profession was doing very well. Mr
Stewart does not take issue with this overall conclusion. Even
using the measure preferred by Mr Stewart (allowing for
partners income to be subtracted from profits) the industry’s
profit level was three times that of non-farm businesses in the
economy generally. The real issue here seems to be that Mr
Stewart does not want readers to think that the profession is
ever very profitable. He may like us to think this but the data
does not support such a conclusion.

Francis Regan
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1998 Churchill
Fellowships
for overseas study

The Churchill Trust invites applications from Australians, of
18 years and over from all walks of life who wish to be
considered for a Churchill Fellowship to undertake, during
1998, an overseas study project that will enhance their
usefulness to the Australian community.

No prescribed qualifications are required, merit being the
primary test, whether based on past achievements or
demonstrated ability for future achievement.

Fellowships are awarded annually to those who have
already established themselves in their calling. They are
not awarded for the purpose of obtaining higher academic
or formal qualifications.

Details may be obtained by sending a self addressed
stamped envelope (12x24cms) to:

The Winston Churchill Memorial Trust
218 Northbourne Avenue, Braddon,
ACT 2612.

Completed application forms and reports
from three referees must be submitted by
Friday, 28 February, 1997.
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