
YOUTH AFFAIRS
The Children (Parental Responsibility) Act 1994 (NSW ) 

and the rights of the child

On 11 March 1997, NSW Premier, Mr 
Bob Carr, announced his Government’s 
intention to extend the operation of the 
Children (Parental Responsibility) Act 
1994 (NSW) (the Aqt). Part III of the 
Act allows police to remove any child 
under the age of 15 fifom a public place 
whenever that child is not under the 
direct supervision of control of a re­
sponsible adult. This power is limited 
only by the requirement that the police 
consider:

that to take that action would reduce the 
risk of a crime being committed or of the 
person being exposed to some risk 
[s. 12].
Under the legislation the police may 

request the names ahd ages of children 
and the residential address of the par- 
ents/carers of the children. The police 
may then escort the qhildren home or if 
a parent/carer is nof home, to a pre­
scribed ‘place of rbfuge’. Although 
places of refuge do pot include police 
stations, a child may be delivered to a 
juvenile justice detention centre. The 
child may be held uhder the Act, with­
out charge, for up to 24 hours. No pro­
vision is made for the young person to 
access legal advice qnd/or a court. It is 
an offence, punishable with detention 
and a $500 fine, for tne child to attempt 
to leave or to leave the place of refuge.

Operation of the Act
In its operation the §cope of this legis­
lation is enormous. Police become the 
monitors of the non-criminal behaviour 
of children and yourig people in public 
places. The legislation renders police 
officers the arbiters 6f whether or not a 
child or young person is at risk, or 
whether or not he of she poses a risk. 
Determination that a possible ‘risk’ ex­
ists is subjective and entirely discretion­
ary. Such a function is far outside the 
core business of policing and young 
people face the very real danger of be­
ing apprehended fbij behaviour which, 
although legal, offends police notions 
of appropriate behaviour and use of 
public space. The Capacity for racial, 
gendered and ageist stereotypes to im­
pact on the exercise Of police discretion 
in this context is significant.

This type of ‘preventative apprehen­
sion’ legislation represents state inter­

vention at its most extreme. Young peo­
ple often hang out together in groups as 
a form of free entertainment and for 
important social interaction. The Chil­
dren (Parental Responsibility) Act 
makes this behaviour the legitimate 
subject of police surveillance and inter­
vention. The activities of young people 
in public places are constructed as po­
tentially sinister and criminal and pub­
lic places are imbued with danger for 
young people, especially children. 
While it is acknowledged that groups of 
young people, especially young men, 
may disturb some adults and challenge 
traditional authority structures, legislat­
ing to control such activities is inappro­
priate.

First, this Act tacitly presumes that 
young people in public places are 
threatening or are threatened. This pre­
sumption alone underpins the enact­
m ent of the Children (Parental 
Responsibility) Act. Second, in quasi- 
criminalising kids and codifying no­
tions of parental responsibility the state 
fails in any way to acknowledge its role 
in contributing to the trend of young 
people gathering together and ‘looking 
for trouble’ (if indeed such a trend ex­
ists at all!). In particular, it ignores the 
reality that a dearth of community and 
youth services, particularly in rural 
NSW, may contribute significantly to 
the use of public spaces by young peo­
ple. The underlying social, economic 
and cultural issues which see young 
children on the streets, another oft cited 
justification for the existence and now 
the expansion of this legislation, are 
also conveniently ignored by this Act. 
The legislation also denies the fact that 
for some young people home and par­
ents do not provide a safe haven. In­
deed, for some kids, their residences 
expose them to a significant risk of 
harm.

To date the legislation has been op­
erating only in the towns of Orange and 
Gosford. In late 1996, in response to 
widespread community concern, an 
Evaluation Committee made up of rep­
resentatives from the Attorney-Gen­
eral’s Department, the Police Service, 
the Department of Community Serv­
ices, The Cabinet Office and the Local 
Government and Shires Associations

and Youth Justice Coalition was estab­
lished to consider the Children (Paren­
tal Responsibility) Act. The impact of 
the legislation on Indigenous young 
people and Vietnamese youths was of 
particular concern.

Critiques of the Act
The report of the Committee found that 
the legislation breached international 
law as well as the principle that appre­
hension by the police requires the com­
mission of a crime or a reasonable 
suspicion that a crime has been commit­
ted. It has been suggested that a com­
plaint about the Act to the United 
Nations’ Human Rights Committee on 
the grounds that the legislation breaches 
several articles of the International 
Covenant on Civil and Political Rights, 
to which Australia is a signatory, would 
be successful.1 The legislation also of­
fends certain articles of the Convention 
on the Rights of the Child and is in 
direct contravention of the recommen­
dations of the Royal Commission into 
Aboriginal Deaths in Custody, specifi­
cally recommendation 62 which states:

[t]hat governments and Aboriginal or­
ganizations recognize that the problems 
affecting Aboriginal juveniles are so 
widespread and have such potentially 
disastrous repercussions for the future 
that there is an urgent need for govern­
ments and Aboriginal organizations to 
negotiate together to devise strategies 
designed to reduce the rate at which 
Aboriginal juveniles are involved in the 
welfare and criminal justice systems 
and, in particular, to reduce the rate at 
which Aboriginal juveniles are sepa­
rated from their families and communi­
ties, whether by being declared to be in 
need of care, detained, imprisoned or 
otherwise.
The Evaluation Committee recom­

mended the immediate repeal of the 
legislation.

Despite the damning findings of the 
evaluation, the NSW Government pro­
poses to extend the application of the 
Act to other country towns. Communi­
ties wishing to have the legislation en­
forced in their local area will be 
required to apply to the Attorney-Gen­
eral. After consideration of the views of 
the Commissioner of Police, the lev^ 
and nature of crime in the area, local
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crime prevention planning and whether 
a Safer Community Compact has been 
developed, the Attorney-General will 
determine if the legislation will be ex­
tended to the community making the 
application.2

On top of its plans to extend the 
application of the Children (Parental 
Responsibility) Act the NSW Govern­
ment intends to amend the legislation. 
These changes were identified as neces­
sary by the report of the Evaluation 
Committee. Amendments will be made 
to ensure police inform a parent or 
guardian of a child’s removal under the 
Act; young people may be taken to an­
other relative if a parent/carer is not 
home; and the police must accompany 
a child into his or her home or the home 
of a relative if he or she has been picked 
up under the Act. It is envisaged that 
these amendments will be introduced 
during the coming parliamentary ses­
sion.

Given the ‘law and order’ rhetoric 
associated with the 1995 NSW election,

it is not surprising that the Labor Gov­
ernment has ignored the findings of the 
Evaluation Committee on this legisla­
tion and decided instead to extend its 
operation. Its approach to matters of 
juvenile justice has been characterised 
by ‘a get tough on crime’ strategy pos­
sibly even more extreme than some of 
those adopted in this and other jurisdic­
tions by Liberal governments. In late 
1996 the NSW Government proposed 
the enactment of anti-gang legislation 
which would allow police to break up 
groups of three or more young people 
on the suspicion that they may harass or 
intimidate others. Despite the moves to 
extend the Children (Parental Respon­
sibility) Act this legislation may yet re­
main on the drawing board.

The irony of extending the operation 
of the Children (Parental Responsibil­
ity) Act while simultaneously calling, in 
the wake of the Wood Royal Commis­
sion, for tough measures to address pae­
dophilia and the m istreatm ent of 
children within the NSW education sys­

tem is apparently lost on the Govern­
ment. While on the one hand the NSW 
Government relies on the status of chil­
dren as vulnerable members of our 
community to justify initiatives to pro­
tect them from the illegal actions of 
adults, it has failed to acknowledge that 
under the Children (Parental Responsi­
bility) Act it relies on this very vulner­
ability to justify its illegal incursions on 
the rights of children and young people 
and to threaten their freedom to use 
public space.
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