
ENVIRONMENTAL LAW

Polluting activities
CHRISTOPHER SYMES examines 
recent prosecutions of company 
directors and officers for offences 
against the environment.
Modern environmental legislation imposing liability for 
events such as unlawful disposal of waste, leakages or spill
age which pollute the environment and breaches of licences 
to pollute, is drafted in a way which includes directors, 
officers and insolvency practitioners who, along with the 
corporation, may be penalised. Corporations have been 
found liable and fined in the past but, more recently, the 
courts have imposed criminal liability (including gaol sen
tences) on individuals involved with polluting companies 
who breach environmental legislation such as Environ
mental Protection Acts. In Australia, the legislation for envi
ronment protection is State based and it appears that two 
legislative drafting techniques are used to include directors, 
officers and insolvency practitioners. The first example is 
s.10 of the Environmental Offences and Penalties Act 1989 
(NSW). The section applies to a person who is ‘a director or 
concerned in the management’ of a corporation. The second 
example is s.129 of the Environment Protection Act  1993 
(SA) where a person who is an officer of the company can 
be guilty of an offence. The word ‘officer’ is broadly defined 
to mean (a) a director of the body corporate, (b) a chief 
executive of the body corporate, or (c) a receiver or manager 
of any property of the body corporate or a liquidator of the 
body corporate.

In early 1995, when the Court of Petty Sessions of West
ern Australia sent a director to gaol, this was the first time in 
Australia that a person was imprisoned for an environmental 
crime. Across the Nullarbor this was followed by the NSW 
Land and Environment Court in 1996 when Talbot J in EPA 
v White (1996) 92 LGERA 264 was expected to impose the 
first custodial sentence in that State on a company director 
for an environmental offence. Instead, the defendant was 
fined $25,000 for the offence, $11,000 court costs and clean
up costs of $18,950. In addition, he was ordered to do 400 
hours community service.

This year, the net of environmental protection prosecution 
has successfully been cast over chief executive officers. 
Again in the NSW Land and Environment Court, Bannon J 
found that a case had been proven beyond reasonable doubt 
against Trevor Morgan, the Chief Executive Officer of 
McConnell Dowell, a major Australian company.1

It appears only a matter of time before insolvency practi
tioners, who are in the position of receiver or liquidator and, 
therefore, ‘concerned in the management’ of the corporation 
or an ‘officer’ under the particular wording of each Act, will 
be found liable.

These developments are good news for those concerned 
about the environment who have long felt that companies 
were not taking environmental protection seriously. Com
mentators writing for audiences of directors, officers and 
insolvency practitioners have been raising awareness for the 
last decade but the message is now clearer than ever due to 
these cases and their outcomes.

The decided cases so far have involved extreme facts and 
so are yet to have major repercussions on the day-to-day 
behaviour of directors, officers and insolvency practitioners 
across Australia. In Environment Protection Authority v 
McMurtry2 the company director was prosecuted under 
ss.49 and 118 of the Environmental Protection Act 1986 
(WA). McMurtry was a director of Gilfillan Pty Ltd which 
was fined $15,000 under s.49 of the Act for causing pollution 
by discharging toxic waste from its premises into a storm 
water drain which flowed into a local creek and ultimately 
into the Canning River. The director had told employees that 
he did not want to pay the cost of having a waste disposal 
company cart the waste away. The director instructed an 
employee to ‘drop’ the waste into the drainage system. One 
employee refused so the director got another employee to 
follow his instructions after 10.00 p.m. The director’s only 
attempt at a defence was his claim that the waste would have 
naturally diluted into the water and so he doubted if there 
would be any pollution damage to the river system. Experts 
at the trial testified that it was likely to cause serious damage. 
The magistrate applied a criminal standard of proof and 
concluded that he was satisfied by the defendant’s action that 
the defendant had consented to the pollution. The magistrate 
referred to the seriousness of the offence, the need for 
deterrence and indicated that he thought neither a fine or 
community order was appropriate. Even though the director 
had no prior criminal record, he received a gaol term of 12 
weeks. The case seems an extreme example of directors’ 
attitudes to the environment and surely not representative of 
most company directors’ behaviour but it was supported in 
court by the evidence of an employee of the company who 
told the court that two employees and the convicted director 
met at a nearby hotel after the incident to concoct a false story 
about the discharge arising from a punctured tank.

Again, in EPA v White, the behaviour of the director was 
somewhat extreme in illegally dumping over 200 tonnes of 
waste as land fill on a property, which caused local residents 
nausea, sore eyes and headaches.

In EPA v Trevor Morgan a company’s Chief Executive 
Officer was found guilty of committing an environmental 
offence. The behaviour is less extreme than the above cases 
in that the offence involved an officer of a company who 
contravened a condition of its pollution control licence. The 
Chief Executive Officer had signed a return which showed 
the company had only rarely contravened the licence’s per
mitted level when, in fact, there were many occasions of 
exceeding the level. The officer was fined $4000.

So, while the current trend is to prosecute directors and 
officers of companies for environmental offences, there is 
still room for further development of the case law so that it 
becomes a deterrent against all forms of polluting activities
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by those managing corporations, whether they are expressly 
named in the legislation (such as directors officers, receivers 
or liquidators) or implied by phrases such as ‘concerned in 
the management’.
Christopher Symes teaches commerce at The Flinders University 
of South Australia.
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PRISONS

Go to gaol
DAVID BROW N reports on the 1995 
N ational Prison C ensus w hich reveals 
current trends in  im prisonm ent rates.
In 1982 the Australian Institute of Criminology (AIC) began 
publishing a National Prison Census based on correctional 
returns from all jurisdictions taken on 30 June each year. 
They also published a monthly Prison Trends series. Both 
these publications were vital resources for those wanting to 
monitor trends in Australian corrections. With the restructur
ing of the Australian Institute of Criminology in 1994.1 these 
functions were taken over by the Australian Bureau of Sta
tistics (ABS). The ABS published the 1995 National Prison 
Census in May 1997. The ABS also publishes quarterly 
returns titled National Correctional Statistics: Prisons 
which provide more up to date figures. The latest of these 
published in May 1997 are those for the December Quarter 
1996. Both publications are from the National Correctional 
Services Statistics Unit located in the Victorian office of the 
ABS. The publications are well produced, fairly expensive, 
and can be ordered through Jacqueline Oddie on (03) 9615 
7673.

The following is a brief overview drawn from data con
tained in the Summary of Findings of the 1995 National 
Census.

Prisoners in 1995
• There were 17,428 prisoners in Australia on 30 June 1995, 

an increase of 2.9% since 1994.
• The Queensland prison population increased by 15.2% 

from 1994.
• NSW had the largest number of prisoners (7749);
• The national rate of imprisonment in 1995 was 127.3 

prisoners for every 100,000 adult population.
• The imprisonment rate for males was 245.9 per 100,000 

males and for females 12 per 100,000 females.
• The imprisonment rate for indigenous prisoners was 

1681.9 per 100,000 adult indigenous population.
• Males between 20-24 had the highest age specific impris

onment rate at 526.4.
• More than half the prisoners (56.3%) had been previously 

imprisoned, 73.1% for indigenous prisoners.

• There were 2985 indigenous prisoners, an increase of 
6.6% since 1994 (17.1% of total prison population).

• 84.6% of prisoners were serving fixed term or maximum- 
minimum sentences.

• 1.9% of prisoners were imprisoned for fine default.
• By most serious offence, prisoners were serving sen

tences for: sex offence^ (13.5%), break and enter (13.2%), 
robbery (12.5%) and assault (11.5%).

• 9.3% of prisoners had been sentenced for murder, man
slaughter, culpable driving or attempted murder.

• 11.1% of prisoners had a drug offence as their most 
serious offence.

• The average aggregate sentence in 1995 was 4.5 years 
(4.6 for men and 3 for women).

• The average time expected to be served was 3.5 years.
• There were 1999 prisoners on remand, an increase of 

2.7% since 1994.
• Unsentenced prisoners remanded by a lower court had 

spent on average three months in custody and by higher 
courts 9.3 months.

Comparison with 1985
• There has been a 60% increase in the number of prisoners 

in Australia from 1985-1995.
• This increase is over three times the adult population 

growth.
• The prison population is getting older, increasing in mean 

age from 29 in 1985 to 31.7 in 1995.
• The proportion of female prisoners has remained fairly 

constant since 1985 (5%).
• The proportion of indigenous prisoners is increasing, 

from 14.6% in 1987 to 17% in 1995.
• The proportion of prisoners held on remand has decreased 

from 13.3% in 1985 to 11.5% in 1995.
• The proportion of prisoners imprisoned for break and 

enter decreased from 18.6% to 13.2%, for assault in
creased from 6.1% to 11.5% and for sex offences in
creased from 9.1% to 13.5%.

Comments
The Australian prison population is continuing to grow 
steadily, well in excess of population growth, with an in
crease of 60% over the 10-year period 1985-1995 and a 2.9% 
increase since 1994. The rate of increase over the decade has 
been uneven across the States and Territories. NSW ac
counted for a big part of the increase in the years 1988 to 
1992 with a 60% increase. Queensland reduced its prison 
population significantly over the period 1989-1992, but has 
had an alarming 15% increase between 1994 and 1995 (and 
a further increase of the same magnitude to December 1996).

The rate of imprisonment of indigenous Australians is 
continuing to increase despite numerous reports on the dis
proportionate rates and the many damaging consequences. 
The 1996 December quarter ABS statistics show a rapid 
increase in indigenous imprisonment to 19% of the prison 
population. On average 1812.9 per 100,000 indigenous 
adults are in prison. An indigenous adult is 18.1 times more 
likely to be imprisoned than a non-indigenous adult. The 
latest figures provide yet fiither evidence, if any were needed,
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