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For independent centres the struggle to be born has turned
into the struggle for survival...If ever they lose their sense of
political purpose and their innovative tendencies they will die
and probably deserve to. But I see no signs of senility yet.

John Basten'

Australian Community Legal Centres (CLCs) are facing a mid-life
crisis. This is reflected in several recent developments discussed in this
article. The theme for the annual national conference of CLCs, ‘Defin-
ing our Future: the Challenge of Change’, held in August 1996, gives
a flavour of the current mood.

In the 1970s CLCs developed (like their counterparts in other
countries) a distinctive, alternative style of delivering legal services to
the poor and disadvantaged communities. But the 1990s are vastly
different from the period when CLCs first opened their doors; the
political, economic and social climate has changed dramatically.

Originally CLCs were considered radical in both their form and
content and were often in conflict with both governments and the legal
profession. Ironically, in recent years, CLCs have been embraced by
government in an attempt to solve the ‘legal aid crisis’ and now live in
harmony with the legal profession. Government support and funding
to CLCs has increased. CLCs are no longer on the fringe of the legal
aid system but are considered to be an essential element of the system
by both government and the legal profession. As a result CLCs in
Australia are at risk of losing ‘their sense of political purpose and their
innovative tendencies’: they are facing an identity crisis.

Even prior to the change of federal government in March 1996,
there were several indicators that the rationale of CLCs was under
threat. This is despite various reports and the previous Federal Gov-
ernment giving its seal of approval to CLCs on several occasions.? The
decline of the welfare state, the rise of neo-conservatism and economic
rationalism have altered the way government operates. More specific
changes are occurring within the legal system and legal aid arena which
also challenge the position of CLCs. In this article I begin to analyse
what these changes might mean for the future of CLCs.

Australian community legal centres

There are currently more than 160 CLCs in Australia. They include
both generalist and specialist centres. Generalist centres provide serv-
ices to a local geographically defined community, and specialist cen-
tres provide services to a community defined by a common
characteristic such as tenancy, welfare rights, women, mental health,
credit, immigration, environment. Almost half the CLCs are specialist
centres catering to groups of people with some common interest or
characteristic or interest in an area of law. CLCs are supported by both
the Commonwealth and most State governments.

25



RN

In 1992, Williams noted that substantial differences ex-
isted between the CLCs in various Australian States. In
particular he highlighted the differences in:

¢ the mix of types of centres within each State — specialist,
metropolitan-based generalist, or regional area-based
generalist centre;

e the extent and organisation of education and reform ac-
tivities; and
o the style of casework services.?

Williams recognised that the differences were interre-
lated. For example education and reform work is more easily
undertaken with a clearly identifiable group. Consequently
specialist centres do more of this type of work. Similarly the
differences between States reflect differences in client com-
munities and the range and availability of other legal aid and
related services.

The diversity amongst centres is usually portrayed as one
of the strengths of CLCs. It is justified by the need to respond
to differing needs of the various communities served by
CLCs. CLCs argue that they have developed an alternative
and distinctive model of delivering legal services to the
community. This mode of operation has been described as
‘solution oriented’ rather than ‘services oriented’. Strategies
used by CLCs include community legal education and law
reform activity as well as the traditional forms of legal
assistance.*

Current economic, political and social climate

Clearly a detailed analysis of the current political, social and
legal climate is beyond the scope of this article. Instead I
highlight particular aspects of significance to CLCs.

The ‘taken-for-granted’ assumptions that underpinned the mod-
ern welfare state...are under attack...The neo-conservatives are
more strictly laissez-faire and market oriented, and endorse an
‘enterprise culture’ which subordinates welfare to the rationality
of market forces. It is therefore a question of private individuals
securing their welfare by their own efforts. The ideology of the
‘neo-conservative’ New Right rejects the concept of the welfare
state, takes the rhetoric of individualism literally and downplays
the probable adverse social and political consequences of the
‘conflictual order’ it advocates.’

The economic, social and political framework has altered
markedly since CLCs first opened their doors. The welfare
state is in decline and some scholars argue that governance
with a view to the ‘social’ is declining if not dead.

The economy is no longer to be governed in the name of the
social, nor is the economy to be the justification for the govern-
ment of a whole range of other sectors in a social form. The social
and the economic are now seen as antagonistic, and the former
is to be fragmented in order to transform the moral and psycho-
logical obligations of economic citizenship in the direction of
active self-advancement. Simultaneously, government of a
whole range of previously social apparatuses is to be re-struc-
tured according to a particular image of the economic — the
market. Economic government is to be de-socialized in the name
of rrﬁlaximising the entrepreneurial comportment of the individ-
ual.

Those concerned for the social and economic well-being
of the poor and disadvantaged, including those involved with
CLCs, need to acknowledge these fundamental shifts and
assess how best to respond. In practice these changes affect
not only the lives of the clients of CLCs but also the way
government views and deals with CLCs.
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The prevailing government policy of economic rational-
ism and the imperative of a balanced budget has repercus-
sions for government expenditure and, consequently.
funding of legal aid and CLCs, for example, the an-
nouncement in June 1996 that the Federal Liberal Govern-
ment planned to cut $33 million from its spending on legal
aid in 1997/98.

The policy of economic rationalism applies irrespective
of the political persuasion of the party in power. The broad
effect of this policy has been to exacerbate the gap between
rich and poor in Australia: to further concentrate wealth in
the hands of a few. Approximately one-half of Australia’s
wealth is owned by 5% of the population, 22% is concen-
trated in the top 1% of the population, and the bottom half of
the Australian community owns less than one-tenth of the
wealth.’

One of the features of economic rationalism is the focus
on user-pays principles. This has already been applied in
welfare and more recently the legal system.® With the current
Liberal Government the principle will become more en-
trenched.

Recent changes to legal aid system

Since the Commonwealth Government established the Aus-
tralian Legal Aid Office in 1973, there has been ongoing
debate about the Commonwealth’s role in the legal aid sys-
tem. The innovative leadership begun under Attorney-Gen-
eral Lionel Murphy, was slowly whittled away during the
1970s and the States took on primary responsibility for the
development of the legal aid system.

In 1987, the Commonwealth Government created a new
legal aid body called the National Legal Aid Advisory Com-
mittee (NLAAC) to advise the Minister responsible for legal
aid. NLAAC undertook a review of Australian legal aid,
publishing a report in 1990. One of the recommendations of
‘Legal Aid for the Australian Community’ was that the
Commonwealth Government take a more active leadership
role in legal aid.®

In 1993 the Commonwealth Attorney-General and the
Minister for Justice formed an Access to Justice Advisory
Committee (AJAC). AJAC’s task was ‘to make recommen-
dations for reform of the administration of the Common-
wealth justice and legal system in order to enhance access to
justice and render the system fairer, more efficient and more
effective’. A principal task was to review and draw on the
various recent Commonwealth and State reports in the justice
and legal systems.

The AJAC’s report, titled ‘Access to Justice — an Action
Plan’, was published in May 1994. It covered a wide range
of issues related to the legal system. In the section on legal
aid it recommended that legal aid should be more broadly
based than just financial assistance for legal representation.

Legal aid should include such services as telephone advice
schemes (incorporating skilled interpreters where necessary),
training for community and social welfare groups, and commu-
nity education programs. [p.xxxvii]

In relation to the role of the Commonwealth it said:

the Commonwealth has and should have a clear responsibility,
as the major funder of legal aid to ensure that legal aid provision
operates efficiently and effectively and in accordance with the
objective of national equity. [p.238]
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The Justice Statement

In May 1995, the then Commonwealth Government released
the Justice Statement. This was the Government’s response
to the AJAC report and it contained strategies to be adopted
by the Commonwealth Government in relation to a range of
issues affecting access to justice. In particular, the introduc-
tion to the Justice Statement states:

The Commonwealth will also assert its proper role and authority
as the major provider of legal aid funding. It will ensure that
community needs regarding legal assistance are addressed fairly
and efficiently, and that legal aid policies and priorities are
oriented properly to meet community expectations. [pp.1,4]

The Justice Statement indicated that funding for legal aid
was to increase by $68.7 million over a four-year period
nationally.’® Funding was provided for more services in
civil and family law and more legal advice that is not
means tested.

Following the Justice Statement the Government estab-
lished a non-statutory body, the Australian Legal Assistance
Board (ALAB) to pursue a national approach to the delivery
of legal aid. Unlike its predecessor, NLAAC, ALAB has no
members from the private profession nor from CLCs.

Victoria Legal Aid

In the same month the Justice Statement was released, the
Victorian State Attorney-General, introduced the Legal Aid
Commission (Amendment) Bill into Parliament. Part One of
the Legal Aid Commission (Amendment) Act came into effect
on 14 June 1995, with the remaining substantial part of the
Act coming into effect on 14 December 1995. The Act turned
the Legal Aid Commission of Victoria (LACV), an inde-
pendent statutory body, into Victoria Legal Aid (VLA), a
‘new and more business like corporate body’.!

The VLA five-member board of directors is constituted
solely on the nominations of the State (3) and Common-
wealth (2) Attorneys-General. Unlike its predecessor, the
LACY, there are no nominees from the legal profession,
community legal centres, salaried legal aid staff, the Council
for Social Services or the community.

As aresult, the management of legal aid in Victoria altered
radically. The previous system relied on a partnership be-
tween various sections of the legal profession, the commu-
nity and both State and Commonwealth Governments. The
new legislation creates a legal aid system in which there is
little opportunity for input from either users of the system or
providers of the legal services.

Commonwealth support for the abolition of the LACV by
the Legal Aid Commission (Amendment) Act signals a sig-
nificant policy shift in the way the Commonwealth Govern-
ment wants the Australian legal aid system to operate.!? This
is a policy change that does not rate a mention in the Justice
Statement and appears inconsistent with other policies in that
statement, especially the sentiment that the Commonwealth
will ensure that community needs for legal assistance are
addressed fairly and efficiently, and that legal aid policies and
priorities are oriented properly to meet community expecta-
tions. The Statement provides no detail on how the Common-
wealth intends to implement this aim, but without genuine
input from the legal profession, community legal centres,
users of legal aid and staff of VLA, the VLA and the Com-
monwealth cannot ensure that community needs are met.

The change in the Victorian legal aid body indicates the
trend for legal aid nationally. It is most unlikely that the new
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Liberal Federal Government will revert to a more consult-
ative format.

Whatever the structure of legal aid, it seems certain that
the trends to privatisation and user-pays in the provision of
government services will transform the way legal aid is
delivered. Already in Victoria there is a compulsory contri-
bution for people granted legal aid and franchising is being
piloted.?

CLCs funding program

Most CLCs are funded through a combination of both State
and Commonwealth CLC funding programs. The Common-
wealth funding for CLCs reflects the developments in the
broader legal aid system. Up until 1996 the number of CLCs
has increased each year. In 1993/94, $10,808,000 was allo-
cated to fund 94 centres around Australia. The Common-
wealth contribution was 74%. Only one State contributed
more than the Commonwealth and in three States, there was
no contribution at all to the funding of CLCs.

In the Justice Statement, CLCs received substantial addi-
tional funding. This was used to expand the network of
generalist (nine new centres) and specialist community legal
centres. There was also a substantial injection of funds to the
Women’s Legal Resources Group to extend its services to
rural women and aboriginal women in particular.'

Implementation of the Justice Statement came to a halt
with the announcement of an election in March 1996. The
August budget phased out Justice Statement moneys to legal
aid commissions but continued funding to CLCs. The impli-
cations for CLCs of the funding cuts to legal aid commissions
is not clear at the time of writing.

Changes to CLC funding process and service agreements
Until recently the State legal aid commissions were solely
responsible for administering both the State and Common-
wealth CLC funding programs. This situation recently
changed with the distribution of the Justice Statement mon-
eys. The Commonwealth ignored or did not seek the assis-
tance of the legal aid commissions. The Commonwealth
sought submissions and allocated funds without referring to
the current funding guidelines or any published criteria.

The Commonwealth is preparing a National Funding and
Performance Agreement(‘Service Agreement’), in particular
for signing by those centres funded under the Justice State-
ment, with a view to having all CLCs sign for the 1997
financial year. Although CLCs recognise the need for appro-
priate service agreements and accountability, various con-
cerns have been expressed by the National Association of
Community Legal Centres (NACLC). These include that the
agreements are fundamentally flawed and lack clarity. The
role of the Commonwealth in the management of the CLC
funding program is unclear.!> However the Commonwealth
is pushing ahead requiring CLCs to sign.

Consequences of changes for CLCs

Economic rationalism and the threat to ‘community’

In the Study of Four Centres the common features were said
to include:

Each CLC has developed in response to communities that sought
to fill a gap in unmet legal need in their community. Each
Centre’s development has been dependent on a number of
factors including the persistent commitment and activism of
their community, the particular needs of that community, the
prevailing political climate and the availability of resources. !
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This indicates the emphasis placed on the importance of
‘community’ in the development of CLCs. Links with a
‘community’ are stressed as imperative. The fact that CLCs
respond to communities rather than being inflicted on com-
munities is perceived as relevant.

The concept of community was an essential element of the
original ideology underlining the opening of the Fitzroy
Legal Service (FLS) in 1972. It has been argued that Fitzroy
Legal Service was the manifestation of ‘New Left’ politics
in the legal arena.!” A common thread through the New Left
approach was a focus on community participation and con-
trol. FLS was used as a model for other centres both within
Victoria and in other States. The commitment to community
participation as espoused by FLS was endorsed in the ‘Law
and Poverty Report’ of the Commission of Inquiry into
Poverty in 1975.

Community participation is still presented by CLCs as
central to their mode of operation. As recently as May 1995,
the rhetoric was adopted by the then Commonwealth Gov-
ernment in its Justice Statement:

The Government recognises that community legal centres’ close
links to their communities are an important part of their effec-
tiveness and accessibility and will continue to support and foster
this fundamental characteristic through encouraging community
participation and development. [p.109]

However, given the new ideological force within which
CLCs have to operate, CLCs need to reflect on the concept
of ‘community’ and what it means to their mode of opera-
tion.

Previously a CLC would only receive government fund-
ing after proving local support and involvement by operating
as a voluntary service for a substantial period of time. Re-
cently the Commonwealth Government has decided that a
particular town or area should have a CLC, allocated funds
and then sought community involvement. This represents a
significant change in the importance the Commonwealth
Government places on community participation in the devel-
opment of CLCs.

Whilst the Commonwealth Government endorses com-
munity participation and involvement in CLCs it is increas-
ingly focusing on the ‘legal aid services it can purchase’. It
is irrelevant what sort of organisation provides the service.
In order to compete, CLCs need to analyse and present the
benefits of community participation in economic terms.

As the economic imperative of the market takes hold in
the legal aid arena, CLCs will have to compete with the
private profession to provide services, particularly as the
National Competition Strategy is applied to the legal profes-
sion.!® A local private practitioner could compete to provide
legal aid services to a geographic area. More disturbingly,
CLC:s will compete against other CLCs or welfare organisa-
tions. The basis of the CLC community involvement may
well be undermined.

When discussing the implications of the application of
competition principles to the legal profession to access to
justice issues and legal aid services, Sackville said:

The fundamental policy question is how best to allocate scarce
public resources to assist most effectively those who cannot
afford to purchase legal services in the marketplace...The [com-
petition] principles will be important in creating a condition in
which the legal aid agency can obtain legal services at the lowest
cost to itself and to the community. But the major point is that
in these contexts questions of equity loom larger than market
considerations.'®
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The challenge for CLCs is how to keep the question of
equity at the forefront of decisions in legal aid policy.

Equally, as the neo-conservative approach prevails, the
Government will no longer countenance CLCs acting in the
‘community’s’ interest to achieve improvements to the ‘so-
cial’ well-being of the poor and disadvantaged. This type of
governmental policy shift fundamentally attacks the ration-
ale of CLCs as they exist today.

Funding program and loss of control and
independence

A major concern arising from the changes in the funding
arrangements for CLCs is the increasing intervention of the
Commonwealth Government to the detriment of State-based
legal aid commissions. With this development, the control of
the funding program becomes centralised. The funding pro-
gram will be administered by an isolated bureaucracy which
is concerned with counting outputs rather than promoting
and planning efficient ways of addressing the legal needs of
the poor.?

In commenting on the diversity of CLCs amongst the
States, Williams concluded that:

attempts at planning on a natjonal basis, would impact not just
on the particular centres concerned, but will have effects on the
complex relationships that have developed between centres at a
State level...It strikes at the heart of the community basis of the
legal centre movement, and is another example of governments’
general inability to accept that communities can make rational
planning decisions about their need for services. [p.294]

The draft service agreements are an illustration of these
concerns. They concentrate on outputs and increased report-
ing requirements without setting out the responsibilities of
the State commissions or the Commonwealth.

These developments are a threat to the independence of
CLCs and an attempt to limit the type and style of work
centres engage in. Previously the Commonwealth Govern-
ment has not sought to exert this level of influence although
they required certain financial and statistical reports. The
new service agreement is the instrument which will be used
to exert this control.

Further, if the services that the Government wishes to
purchase from CLCs are traditional legal services, than the
financial viability of CLCs in their current form is threatened.
As Basten predicted in 1980, increasingly CLCs will have to
fight to maintain their unique approach to providing legal
services to the poor and disadvantaged.

Legal aid system and loss of influence

As referred to above, the preferred option in management
structures for the Commonwealth Government is smaller,
‘more corporate like’ legal aid commissions. The new na-
tional body NLAB and the new State body VLA are exam-
ples of this approach. The bodies exclude direct input from
CLCs as well as other interested parties. This is a significant
change from the recognition of the CLC contribution by legal
aid policy makers since the mid-1970s and reflects a possible
decline in their influence.

CLCs no longer have direct input into decisions made
about the broader legal aid system. As a consequence they
are not able to represent the views of those who use their
services. In particular, they do not have the direct opportunity
to advise on the practical results of certain policy decisions.
Additionally, with the loss of direct input into legal aid
bodies, the innovations in the delivery of legal services
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developed by CLCs will take longer to penetrate the broader
delivery of legal aid services. Nonetheless, CLCs have
mounted a significant campaign against the cuts to legal aid
funding.

Conclusion

In light of the decline of the welfare state, the rise of neo-
conservatism, changes to the legal aid system, the legal
profession and the economic imperative of market forces in
the way government operates, it is not surprising that CLCs
are facing an identity crisis. Much of the underpinning phi-
losophy of CLCs has been aimed at improving ‘the social’:
enhancing the lot of the disadvantaged and poor. Some
theorists argue that with the decline in the welfare state there
has been a ‘death of the social’.

A new analysis of the aims of CLCs, the role of ‘commu-
nity’ in the CLCs mode of operation and the mode of opera-
tion itself is warranted. This task will be difficult and possibly
divisive amongst CLCs within the current threatening envi-
ronment. But unless it occurs quickly, there is areal risk that
CLCs will have ‘their sense of political purpose and their
innovative tendencies’ trampled on and as aresult the senility
Basten feared may set in.
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Postscript

By amendments passed in late 1996, these powers have
effectively been transferred to the Corrections Act 1986
(Vic.) ss.104A-D. The amendments, not yet commenced,
introduce some important changes. The amendments extend
police powers of search and seizure to all people held in
police gaols, irrespective of whether they have been charged
with an offence (s.104A). They also enable the police to
conduct a ‘formal search’, using a hand-held metal detector,
presumably to find weapons on anyone who wishes to enter
or remain in a police gaol. A person who refuses to be
searched cannot enter or remain in the police gaol (s.104B).
Under the new provisions the grounds on which prisoners
may be serached, and property seized, are otherwise similar
to those in existing legislation (s.104C). As with the existing
regulations, these provisions make no specific reference to
lawyers or legal documents. Accordingly, it is not clear
whether they are intended to cover any legal documents held
by, or passed to, a person held in police custody. However,
the general language of the provisions indicates that they
appear to be designed to find weapons and evidence.



