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'BRINGING THEM HOME* 
REPORT
‘Bringing them Home’, the Human 
Rights and Equal Opportunity Com
mission Report of the National Inquiry 
into the Separation of Aboriginal and 
Torres Strait Islander Children from 
their Families presents the vivid and 
devastating testimony of some of the 
stolen children. The Inquiry received 
submissions from 535 Indigenous peo
ple. The report details the personal and 
cultural effects of child re
moval as well as rec- 
o m m e n d i n g  
p rincip les for 
making repara
tion.

In addressing the le
gal implications of their ex
perience, the report was careful 
not to evaluate Indigenous child 
removal through the ‘prism of con
temporary experience’ and legal val
ues. Early chapters documenting the 
long history of child removal in all 
jurisdictions amply demonstrate that 
past generations did know about 
child removal and in some instances 
were vehemently opposed to it: ‘[t]here 
have always been dissenting voices’ in -, 
eluding families themselves, Indige
nous organisations dating from the 
1920s, religious and humanitarian 
groups and MPs. This chronicle of dis
sent nullifies the Coalition’s contention 
that child removal was in line with the 
values of the time and for this reason 
somehow excusable.

In the early decades of this century, 
the Chief Aboriginal Protectors in West
ern Australia, the Northern Territory and 
Queensland propounded a theory of bio
logical and cultural assimilation which 
led to the wholesale institutionalising of 
‘half caste’ children in order to ‘breed 
out the colour’. The growing ‘half caste 
population would be stemmed and the 
children could be trained for white em
ployers as domestics and stockworkers. 
The institutions themselves, mission and 
government run, were, in the main, places

of abject misery. Abuse of all types 
appears to have been the norm. Food, 
bedding, education were of an appalling 
standard. As John McEwen, the Minis
ter responsible for the Northern Terri
tory, said of the Darwin homes in 1937: 
‘I know many stock breeders who would 
not dream of crowding their stock in the 
way that these half caste children are 
huddled’ (p.140).

Like all year zero fantasies, this pol
icy of assimilation by child removal 
was genocidal. It quite possibly only 
failed to succeed because governments 
were too miserly to allocate sufficient 
funds to see the vision through.

For those who persist in bleating that 
the policy was ultimately of benefit, the 
report lays to rest the myth of the high 
achieving removed child who is, for 
instance, less likely than other Indige
nous people to undertake^ post-secon
dary education. Far more likely results 
of removal are mental health problems 

as a result of die abuse 
experienced, higher 
rates of incarcera
tion, inability  to 

form close relation
ships and to parent 
properly. It’s a heart

breaking legacy.
The stolen children 

also lost their language, 
cultural belonging and knowledge 

when they were removed. Even if re
united with their communities, some are 
unable to speak for their country be
cause of the stolen years. Their ability 
to pursue or join native tide claims is 
virtually destroyed. If we believe the 
power of law is to ensure that there 
should be no wrong without a remedy, 
the stolen children’s claim for compen
sation is manifold. Some of the heads of 
damage the report canvasses include ra
cial discrimination, arbitrary depriva
tion of liberty (administrative removal 
powers in most jurisdictions were not 
subject to judicial scrutiny before the 
child’s removal into detention), and 
breach of guardianship duties, among 
others. It appears clear that the removal 
of Indigenous children was in breach of 
the Genocide Convention. Debates at 
the time of drafting the Convention con
template that a policy can still be geno
cidal even if it springs from mixed 
motives (i.e. the sincere belief that child

removal is good because it means a 
whiter lifestyle).

In some ways, Indigenous child re
moval has never stopped. The report 
highlights a contemporary variant, the 
disproportionate number of Indigenous 
children in care, mainly fostered to non- 
Indigenous families. As the Govern
ment now appears poised to enact 
significant legislation in reliance on a 
non-beneficial interpretation of the 
races power (s.51xxvi) to the detri
ment of Indigenous people, it is im
portant to read this report into what 
Mr Howard would have us believe is 
all in the past. •  HG
[See also article on this issue on p.192. 
Ed]

THE HIGH COURT DECISION 
IN KRUGER & BRAY
On 31 July 1997 — almost 18 months 
after hearing argument in the cases — 
the High Court handed down its 
judgments in Kruger & Ors v The Com
monwealth and Bray & Ors v The Com
monwealth.

There were 15 plaintiffs in the two 
cases. Thirteen claimed to be members 
of the ‘stolen children’, that is, Aborigi
nal children who were forcibly sepa
rated from their families at an early age 
and kept in the control of the state. The 
remaining two plaintiffs were mothers 
of children who (it was claimed) were 
forcibly removed.

The removals took place between 
1925 and 1949, when the Northern Ter
ritory was administered by the Com
monwealth. They were carried out 
pursuant to the Aboriginals Ordinance 
1918 (NT) (the Ordinance), which itself 
purported to be a law made pursuant to 
s. 122 of the Constitution (the territories 
power). By sub-section 7(1) of the Or
dinance the Chief Protector was — sub
ject to certain exceptions — the legal 
guardian of every ‘Aboriginal or half- 
caste child’ in the Northern Territory 
until he or she attained the age of 18 
years. Sub-Section 6(1) of the Ordi
nance provided (the whole Ordinance 
has long since been repealed):

The Chief Protector shall be entitled at
any time to undertake the care, custody,
or control of any Aboriginal or half-
caste, if, in his opinion it is necessary or
desirable in the interests of the Aborigi-
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nal or half-caste for him to do so, and for 
that purpose may enter any premises 
where the Aboriginal or half-caste is or 
is supposed to be, and may take him into 
his custody.
And sub-section 16(1) of the Ordi

nance provided:
The Chief Protector may cause any Abo
riginal or half-caste to be kept within the 
boundaries of any reserve or Aboriginal 
institution or to be removed to and kept 
within the boundaries of any reserve or 
Aboriginal institution, or to be removed 
from one reserve dr Aboriginal institu
tion to another reserve or Aboriginal in
stitution, and to be kept therein.
The plaintiffs in the Kruger & Bray 

cases alleged that these provisions 
(amongst others) were constitutionally 
invalid. The provisions were said to 
violate various Constitutional require
ments, guarantees and rights, namely 
(allowing for some simplification in the 
following summary):
1. the requirement inherent in Chapter 

in of the Constitution that, under 
Commonwealth law, a person may 
not be punitively detained except 
pursuant to an exercise of judicial 
power by a Chapter in Court;

2. an implied constitutional right or 
guarantee of legal equality;

3. an implied constitutional right to 
and/or guarantee of freedom of 
movement and association;

4. an implied constitutional guarantee 
of freedom from genocide;

5. the requirement that the Ordinance 
needed to be a law for the govern
ment of the Northern Territory ;

6. the prohibition against laws for the 
prohibition of the free exercise of 
religion (s.116 of the Constitution) 
It was further claimed that the breach

of these infringements gave rise to an 
entitlement to damages on the part of 
the plaintiffs.

The challenge was an ambitious one, 
and it failed in every respect. The rea
sons of the six justices who heard the 
case may be briefly (and crudely) sum
marised as follows:
1. Judicial power (challenge failed 

6- 0)
Brennan CJ, Dawson and McHugh JJ: 
s.122 of the Constitution was not sub
ject to the requirements of Chapter III 
of the Constitution so no Chapter III 
question arose;
Toohey and Gummow JJ: the Ordi
nance was directed to the welfare of 
Aboriginal people; it did not purport to 
bestow the judicial power to punitively
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detain, so no question of Chapter III 
arose;
Gaudron J: Chapter III in itself contains 
no prohibition against detention in 
custody.

2. Principle of legal equality: (chal
lenge failed 5-1)

B rennan CJ, D aw son, G audron, 
McHugh and Gummow JJ: no such 
principle exists (for Gaudron J there 
was a limited right of non-discrimina
tion to be found in Chapter III of the 
Constitution, but it was not applicable 
in this case).

Toohey J (dissenting): there is such 
a principle, but it is not yet possible to 
decide whether the Ordinance infringed 
it; an inquiry into the standards of the 
time in which the Ordinance was writ
ten is required first.

3. Freedom of movement (challenge 
faded 4-2)

Brennan CJ and Gummow J: the terms 
of the Ordinance did not infringe any 
constitutional guarantee of freedom of 
movement (which freedom is a corol
lary of the constitutional guarantee of 
freedom of political communications); 
whether such guarantee was infringed 
as a matter of fact in the cases of the 
plaintiffs is a matter for another day;

Dawson and McHugh JJ: no such free
dom exists in the Territories;

Toohey J: it is not yet possible to decide 
whether the Ordinance infringed the 
plaintiffs’ constitutionally guaranteed 
freedom of movement; an inquiry into 
the standards of the time in which the 
Ordinance was written is required 
first;

Gaudron J (dissenting): the Ordinance 
did infringe the plaintiffs’ constitution
ally guaranteed freedom of movement.

4. Genocide (challenge failed 6-0)
The Court, unanimously: the Ordi
nance, although it may have been mis
guided by the standards of today, did not 
have the intention of causing harm to 
Aborigines and therefore was not geno- 
cidal. (Their Honours did not pass upon 
the question of whether a prohibition 
against genocide is to be found in the 
Constitution.)

5. Not a law for the government of 
the Northern Territory (challenge 
failed 6-0)

The Court, unanimously: the Ordinance 
did have the necessary nexus with the 
Northern Territory to be within s. 122 of 
the Constitution

6. A law for the prohibition of the 
free exercise of religion (challenge 
failed 5-1)

Brennan CJ, Toohey, Gummow JJ: the 
Ordinance did not have the purpose of 
prohibiting the free exercise of religion
Dawson and McHugh JJ: s.122 of the 
Constitution was not subject to s. 116, so 
no question of prohibition of the free
dom of religion arose.
Gaudron J: it is not yet possible to de
cide whether the Ordinance infringed 
s.116: the Ordinance did interfere with 
the plaintiff’s free exercise of religion, 
but an inquiry into the standards of the 
time would be necessary before being 
able to determine whether the Ordinance 
was proportionate to a pressing social 
need, namely the protection of Aborigi
nal people. •  ACT Committee

ACT
CRIMINAL INJURIES 
COMPENSATION SCHEME
In June 1997 the ACT Government re
leased a discussion paper for public 
comment which makes recommenda
tions for ‘reform’ of the criminal inju
ries compensation scheme (the CIC 
scheme). The discussion paper makes it 
clear that the need for changes to the 
CIC scheme is stimulated by the in
creasing cost of the scheme and the 
perception that compensation is being 
paid for injuries of a kind not originally 
intended to be compensated under the 
scheme. The discussion paper makes 22 
recommendations. Although the rec
ommendations do not cut back the 
scheme to the extent that equivalent 
schemes in other States have been, the 
effect of the recommendations may be 
to reduce access to the scheme and to 
reduce awards at the expense of victims 
of crime.

In August 1993 the Community Law 
Reform Committee of the ACT pro
duced Report No. 6 on Victims of Crime 
which included recommendations for 
reform of the CIC scheme (the CLRC 
Report). The discussion paper does not 
place weight on the CLRC discussion 
and some of its recommendations con
flict with those of the CLRC.

The discussion paper recommends 
that two hours of free early counselling 
and further counselling up to a maxi
mum of 20 hours should be available for 
victims of crime. An entitlement to 
counselling for victims of crime is im
portant, but the process which is recom-
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mended just to obtain the two hours of 
early free counselling is formal and le
galistic and may deter victims of crime. 
It is recommended that the victim apply 
for early free counselling by affidavit to 
the Registrar who may authorise coun
selling by an approved counsellor. Fur
ther counselling can be ordered by the 
decision maker in the course of deter
mining an application. Financial as
sistance for pain and suffering would be 
available where an applicant establishes 
that, despite counselling, a psychologi
cal injury causing significant disability 
has persisted or is expected to persist.

The discussion paper recommends 
that the Territory is a party to proceed
ings. Conversely die CLRC report rec
ommended that the Government of the 
Territory should receive a copy of every 
application for compensation and should 
have the right to be heard if the Govern
ment believes on reasonable grounds that 
an application is falsely or fraudulendy 
made, or is exaggerated, or if the appli
cation raises a question of law of gen
eral importance. The involvement of 
the Territory in proceedings will neces
sarily increase die adversarial nature of 
the proceedings and potentially in
crease the distress suffered by victims 
of crime.

A further recommendation of the 
discussion paper is that the amount of 
financial assistance for pain and suffer
ing be assessed by the proportionate 
scaling method. This method sets a 
maximum award amount that can be 
awarded for non-financial loss and the 
total non-financial loss suffered by a 
claim ant is assigned a numerical 
number on the scale.

There are numerous other recom
mendations, for example:

• an extension of the time limit for an 
application for compensation to two 
years, extendable only in excep
tional circumstances;

• that the parties and the Government 
may enter into consent agreements;

• that no assistance be available for 
injuries resulting from criminal con
duct that amounts to no more than a 
regulatory offence; and

• that assistance should not be avail
able where the applicant has, without 
reasonable excuse, failed to report 
the offence causing the injury to the 
police within a reasonable time or 
failed to co-operate in the investiga
tion and prosecution of the offence 
unless special circumstances brought 
about that result. •  KW

NSW
A NEW DAWN IN NSW  
ADMINISTRATIVE LAW
The NSW Parliament has just passed 
the Administrative Decisions Tribunal 
Act 1997  and the Administrative Deci
sions Legislation Amendment Act 1997 .  
The legislation creates an Administrative 
Decisions Tribunal which will have both 
an original and an appellate jurisdic
tion.

The Tribunal has its genesis in a 
1973 report of the NSW Law Reform 
Commission which recommended the 
creation of an Ombudsman and a public 
administration tribunal.

NSW has had an ombudsman since 
1975 but creating a tribunal must have 
taken a bit more thought and it is a 
tribute to the skills of NSW bureaucrats 
that they were able to delay , its creation 
for so long.

The new tribunal will take over the 
existing work of the Community Serv
ices Appeals Tribunal, Legal Services 
Tribunal, Equal Opportunity Tribunal, 
School Appeal Tribunal, Boxing Ap
peals Tribunal and Veterinary Surgeons 
Disciplinary Tribunal.

In offering the Bills for the new Ad
ministrative Decisions Tribunal (ADT) 
to Parliament the Government said this 
was the beginning of a plan for the 
extension of the jurisdiction of the ACT 
to be carried out over the next three 
sessions of Parliament.

The Government had also identified 
a further 21 tribunals for possible inte
gration into the ADT.

There is an irony in the Attorney- 
General’s observation in his second 
reading speech that: ‘The Govern
ment’s commitment to administrative 
law reform stems from our belief in the 
need for open and accountable govern
ment’.

The irony is that at the same time as 
this legislation has been put forward, 
the NSW Government has obtained 
Special Leave to appeal to the High 
Court from a decision of the Court of 
Appeal (Egan v Willis) that upheld the 
power of Parliament to demand papers 
from the executive.

Yeah, sure they believe in open and 
accountable government. We shall 
watch the ADT with interest. •  PW
[For more details on the ADT see article on 
p.l82.Ed]

NT
MANDATORY SENTENCING 
BITES
As previously reported, mandatory gaol 
sentences apply to all ‘property of
fences’ committed in the Northern Ter
ritory after 7 March 1997 by anyone 
aged 17 or over, with 15 and 16 year 
olds going compulsorily into detention 
for their second or subsequent property 
offence.

The new Sentencing Act  really 
started to bite following the determina
tion of several questions of construction 
which had been stated to the NT Su
preme Court (Bradley; McMillan, unre
ported, 20 June 1997). Consequently, 
magistrates across the Territory are now 
being obliged to impose terms of imme
diate imprisonment for such heinous 
offences as breaking a light globe or 
stealing a can of beer.

The can-of-beer case itself (Wynbyne) 
has since become the subject of an ap
peal against the Act’s validity, to be 
heard by the Full Court later this month. 
In our April 1997 issue, Martin Flynn 
provided A ltU  readers with a sneak 
preview of the arguments which will be 
ventilated in that appeal. One ground is 
that the Act invalidly infringes the doc
trine of separation of powers. The re
cent High Court decision in Kruger & 
Bray, while bitterly disappointing to the 
stolen children, appears to have left ajar 
the crucial question of whether (and to 
what degree) this doctrine is applicable 
in the Territory. The matter seems des
tined for the High Court.

Apart from the fundamental issue of 
the Act’s validity, the question of what 
it actually means may also ultimately be 
determined in Canberra. Various seri
ous crimes including armed robbery are 
‘property offences’ as defined in the Act 
(although interestingly, the white-collar 
offence of obtaining property by decep
tion is not). Sentencers in the NT are 
now placed in the unprecedented posi
tion of having to set — in some cases 
lengthy— prison sentences without any 
of the discretionary options tradition
ally available to them: in Bradley, it was 
held that a court has no power to sus
pend any part of a prison sentence im
posed in respect of a property offence, 
or to set a non-parole period. Whether 
this stems from sloppy drafting or leg
islative vindictiveness is moot, but in 
any event the result, if allowed to stand, 
will inevitably be a radical restructuring
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o f  N T  s e n t e n c i n g  p r i n c i p l e s  a n d  p r a c 
t i c e .  A p p l i c a t i o n  f o r  s p e c i a l  l e a v e  t o  
a p p e a l  Bradley  h a s  b e e n  f i l e d  i n  t h e  
H i g h  C o u r t .

I n  t h e  m e a n t i m e ,  m a n y  o t h e r w i s e  
s t r a i g h t f o r w a r d  c a s e s  a f f e c t e d  b y  t h i s  
l i t i g a t i o n  a r e  b e i n g  s e t  f o r  h e a r i n g ,  a p 
p e a l e d ,  o r  a d j o u r n e d  o f f ,  c a u s i n g  s u b 
s t a n t i a l  a d d i t i o n a l  c o s t s  a n d  d e l a y s  t o  
t h e  a d m i n i s t r a t i o n  o f  j u s t i c e .  #  R G

Queensland
Q u e e n s l a n d  a p p e a r s  t o  b e  r e t u r n i n g  t o  

‘ o l d  f a m i l i a r  w a y s ’  w i t h  t h e  B o r b i d g e  
G o v e r n m e n t  t a k i n g  a c t i o n s  r e m i n i s c e n t  
o f  p r e v i o u s  N a t i o n a l  P a r t y  g o v e r n 
m e n t s .  T h e  k i c k i n g  o f  t h e  C a n b e r r a  c a n  
h a s  i n t e n s i f i e d ,  s i g n i f i c a n t  e x t e n s i o n s  
a r e  p r o p o s e d  t o  p o l i c e  i n v e s t i g a t i v e  
p o w e r s ,  c h a n g e s  h a v e  b e e n  p r o p o s e d  t o  
a b o r t i o n  l a w  a n d  M i n i s t e r s  h a v e  b e e n  
c r i t i c i s e d  f o r  t h e i r  o v e r s e a s  t r a v e l .  A n d  
t h e n  t h e r e ’ s  t h e  I n q u i r y  i n t o  t h e  C r i m i 
n a l  J u s t i c e  C o m m i s s i o n  ( C J C ) .

cjc INQUIRY 
COMMISSIONERS BIASED
T h e  Q u e e n s l a n d  S u p r e m e  C o u r t  h a s  
c l o s e d  d o w n  t h e  I n q u i r y  i n t o  t h e  o p e r a 
t i o n s  o f  t h e  C J C .  A f t e r  m o r e  t h a n  $ 1 1  
m i l l i o n  h a d  b e e n  s p e n t  o n  t h e  C o n n o l l y -  
R y a n  I n q u i r y ,  J u s t i c e  T h o m a s  f o u n d  
t h a t  t h e  t w o  C o m m i s s i o n e r s  l e a d i n g  t h e  
I n q u i r y  w e r e  b i a s e d  s u c h  t h a t  t h e y  
w o u l d  b e  u n a b l e  t o  b r i n g  d o w n  b a l 
a n c e d  f i n d i n g s .  I t  w a s  f o u n d  t h a t  t h e r e  
w a s  s t r o n g  o s t e n s i b l e  b i a s  o n  t h e  p a r t  o f  
I n q u i r y  h e a d ,  P e t e r  C o n n o l l y  i n  v a r i o u s  
p u b l i c  s t a t e m e n t s .  T h e s e  s t a t e m e n t s  r e 
l a t e d  t o  C o n n o l l y ’ s  f a v o u r i n g  o f  o n e  
s i d e  o f  p o l i t i c s  ( h e  i s  a  f o r m e r  L i b e r a l  
M P )  a n d  a l s o  t o  K e n n e t h  C a r r u t h e r s ,  t h e  
f o r m e r  h e a d  o f  a n  i n q u i r y  i n t o  t h e  
M e m o r a n d u m  o f  U n d e r s t a n d i n g  b e 
t w e e n  t h e  Q u e e n s l a n d  P o l i c e  U n i o n  a n d  
t h e  Q u e e n s l a n d  P o l i c e  M i n i s t e r  w h i c h  
w a s  s i g n e d  b e f o r e  t h e  M u n d i n g b u r r a  
b y - e l e c t i o n .  J u s t i c e  T h o m a s ’  j u d g m e n t  
i n c l u d e s  t h e  e x t r e m e l y  t e l l i n g  o b s e r v a 
t i o n ,  ‘ I t  w a s  i m p o r t a n t  t h a t  a n y o n e  a p 
p o i n t e d  t o  t h e  i n q u i r y  b e  s e e n  t o  b e  a  
c o m m i s s i o n e r ,  n o t  a n  e x e c u t i o n e r ’ .

S t r o n g  c a l l s  h a v e  b e e n  m a d e  f o r  t h e  
A t t o r n e y - G e n e r a l ,  D e n v e r  B e a n l a n d  t o  
r e s i g n .  I t  i s  o f  c o u r s e  u n l i k e l y  t h a t  s u c h  
c a l l s  w i l l  b e  h e e d e d .  I t  i s  d i s c o n c e r t i n g  
t h a t  t h e  P r e m i e r ’ s  r e s p o n s e  t o  t h e  j u d g 
m e n t  w a s  t h a t  t h e  G o v e r n m e n t  w i l l  n o t  
b e  s t o p p e d  f r o m  p r o d u c i n g  a  m o r e  a c 
c o u n t a b l e  a n d  m o r e  e f f e c t i v e  C J C .  T h e  
q u e s t i o n s  m u s t  b e  ‘ a c c o u n t a b l e  t o  
w h o m ? ’  a n d  ‘ e f f e c t i v e  i n  w h a t  s e n s e ? ’ .

MINISTERIAL TRAVEL
T h e  T o u r i s m  M i n i s t e r ,  B r u c e  D a v i d s o n  
c a m e  u n d e r  s u s t a i n e d  c r i t i c i s m  d u r i n g  
J u n e  a n d  J u l y  f o r  a  v i s i t  m a d e  t o  S o u t h  
A f r i c a  t o  i n v e s t i g a t e  i m p o r t i n g  w h i t e  
a n d  b l a c k  r h i n o c e r o s e s  f o r  a  N o r t h  
Q u e e n s l a n d  G a m e  P a r k .  T h e  M i n i s t e r  
n e e d s  n e w  a d v i s e r s  g i v e n  t h a t  t r a d e  o f  
t h i s  k i n d  i n  b l a c k  r h i n o s  i s  p r o h i b i t e d .  
W o u l d n ’ t  y o u  t h i n k  t h a t  D a v i d s o n  
m i g h t  h a v e  c o n t a c t e d  t h e  S o u t h  A f r i c a n  
H i g h  C o m m i s s i o n  f o r  a d v i c e  b e f o r e  
l e a v i n g  A u s t r a l i a .

PROPOSED CHANGES TO 
ABORTION LAWS
S t a t e  C a b i n e t  w a s  d i v i d e d  b y  a  m o v e  
f r o m  H e a l t h  M i n i s t e r ,  M i k e  H o r a n ,  t o  
f u r t h e r  r e s t r i c t  t h e  a c c e s s  o f  w o m e n  t o  
a b o r t i o n  s e r v i c e s  i n  Q u e e n s l a n d .  H o r a n  
s o u g h t  t o  c l o s e  Q u e e n s l a n d ’ s  p r i v a t e  
c l i n i c s  s u c h  t h a t  o p e r a t i o n s  w o u l d  o n l y  
b e  c o n d u c t e d  i n  h o s p i t a l s  i n  c i r c u m 
s t a n c e s  w h e r e  s u c h  a c t i o n  w a s  n e c e s 
s a r y  t o  s a v e  t h e  w o m a n ’ s  l i f e .  D e p u t y  
P r e m i e r  a n d  L i b e r a l  L e a d e r ,  J o a n  S h e l 
d o n  o p p o s e d  H o r a n ’ s  p r o p o s a l  o n  t h e  
b a s i s  t h a t  i t  c o u l d  s e e  t h e  r e t u r n  o f  b a c k 
y a r d  o p e r a t o r s  a n d  a l s o  c r i t i c i s e d  H o r a n  
f o r  f l o a t i n g  h i s  p r o p o s a l  w i t h o u t  f i r s t  
c o n s u l t i n g  C a b i n e t .

POLICE POWERS 
PROPOSALS
S i g n i f i c a n t  c h a n g e s  h a v e  b e e n  p r o 

p o s e d  t o  p o l i c e  p o w e r s  i n  Q u e e n s l a n d .  
A  1 1 0 - p a g e  d i s c u s s i o n  p a p e r  r e l e a s e d  
b y  t h e  M i n i s t r y  f o r  P o l i c e  a n d  C o r r e c 
t i v e  S e r v i c e s  p r o p o s e s  m a n y  c h a n g e s ,  
p a r t i c u l a r l y  i n  t h e  g r a n t i n g  o f  a  p o s t - a r 
r e s t  d e t e n t i o n  p o w e r .  T h e  p r o p o s a l  
w o u l d  e n a b l e  p o l i c e  t o  d e t a i n  a  s u s p e c t  
i n i t i a l l y  f o r  u p  t o  s i x  h o u r s  w i t h  t h e  
a p p r o v a l  o f  a  c o m m i s s i o n e d  o f f i c e r  o f  
t h e  r a n k  o f  I n s p e c t o r  o r  h i g h e r .  T h i s  
i n v e s t i g a t i o n  t i m e  c a n  b e  e x t e n d e d  t o  u p  
t o  a  t o t a l  o f  1 8  h o u r s  w i t h  a p p r o v a l  o f  
a n  o f f i c e r  o f  t h e  r a n k  o f  S u p e r i n t e n d e n t  
o r  a b o v e .  T h a t ’ s  r i g h t ,  s c o p e  f o r  u p  t o  1 8  
h o u r s  o f  i n t e r r o g a t i o n  w i t h o u t  r e v i e w  o f  
t h i s  p r o c e s s  b y  a  c o u r t .

T h e  d i s c u s s i o n  p a p e r  p r o p o s e s  t h e  
a d o p t i o n  o f  a  r a n g e  o f  ‘ o p e n - e n d e d ’  
p o w e r s ,  r e q u i r i n g  t h e  p o l i c e  t o  h a v e  

‘ r e a s o n a b l e  g r o u n d s ’  f o r  t h e i r  a c t i o n s .  
S u c h  p o w e r s  n e e d  t o  b e  a c c o m p a n i e d  
b y  s t r o n g  e x t e r n a l  m e c h a n i s m s  t o  e n 
s u r e  e f f e c t i v e  a c c o u n t a b i l i t y .  N o  s u c h  
m e c h a n i s m s  a r e  p r o p o s e d .  #  J G

South Australia

ADELAIDE'S PONG: 
SOMETHING SMELLS ABOUT 
PRIVATISATION

F o r  s o m e  m o n t h s  A d e l a i d i a n s  h a v e  s u f 
f e r e d  a  p u n g e n t  s m e l l  w a f t i n g  o v e r  t h e  
s u b u r b s .  A  b r e a k d o w n  i n  s e w e r a g e  
t r e a t m e n t  a t  B o l i v a r  c a u s e d  t h e  a i r 
b o r n e  p o l l u t i o n .  Advertiser  j o u r n a l i s t s ,  
r a d i o  b r o a d c a s t e r s  a n d  m o s t  o f  t h e  
p o p u l a t i o n  d e m a n d e d  t o  k n o w  t h e  
c a u s e ,  w h o  w a s  r e s p o n s i b l e ,  a n d  w h e n  
w e  w o u l d  g e t  f r e s h  a i r .  A t t r i b u t i n g  
b l a m e  a n d  f i n d i n g  a  s o l u t i o n  i s  t h e  s u b 

j e c t  o f  a n  u n f i n i s h e d  i n v e s t i g a t i o n ,  b u t  
t h e  p o n g  r a i s e s  i s s u e s  a b o u t  t h e  L i b e r a l  
G o v e r n m e n t ’ s  p r i v a t i s a t i o n  p r o g r a m .

I n  S o u t h  A u s t r a l i a ,  p r i v a t i s a t i o n  i n 
v o l v e s  t h e  G o v e r n m e n t  m a i n t a i n i n g  
o w n e r s h i p  o f  c a p i t a l  a n d  i n f r a s t r u c t u r e ,  
w h i l e  o u t s o u r c i n g  t h e  m a n a g e m e n t  o f  
p r i s o n s ,  t r a n s p o r t  s e r v i c e s ,  a n d  w a t e r .  
M o t i v a t e d  b y  e c o n o m i c a l l y  d e t e r m i n e d  
p h i l o s o p h y ,  a n d  w i t h o u t  a n y  l e g i s l a t i v e  
c h a n g e ,  p a r l i a m e n t a r y  d e b a t e  o r  p u b l i c  
s c r u t i n y ,  t h e  G o v e r n m e n t  c o n t r a c t e d  
o u t  A d e l a i d e ’ s  w a t e r  m a n a g e m e n t  t o  

‘ U n i t e d  W a t e r ’ ,  a n  A n g l o - F r e n c h  c o n 
s o r t i u m .  T h e  G o v e r n m e n t  p r o m i s e d  
s a v i n g s ,  a n d  a r g u e d  t h a t  t h e  c o n t r a c t  
w o u l d  b r i n g  e x p e r t i s e  t o  t h e  S t a t e  a n d  
c r e a t e  e m p l o y m e n t  o p p o r t u n i t i e s  i n  w a t e r  
m a n a g e m e n t  a s  U n i t e d  W a t e r  s o u g h t  
c o n t r a c t s  i n  t h e  A s i a  P a c i f i c  R e g i o n .

P r i v a t e  m a n a g e m e n t  a l s o  d i s t a n c e s  
t h e  G o v e r n m e n t  f r o m  p o t e n t i a l l y  p o l i t i 
c a l l y  d a m a g i n g  p o n g s .  A n  e l e c t i o n  i s  i n  
t h e  a i r  a n d  p o o r  m a n a g e m e n t  o f  s e w e r 
a g e  c o u l d  t h r e a t e n  t h e  L i b e r a l  P a r t y ’ s  
h o l d  o n  p o w e r .  I n s t e a d  o f  a n s w e r i n g  t h e  
p r e s s i n g  q u e s t i o n s ,  t h e  M i n i s t e r  f o r  I n 
f r a s t r u c t u r e ,  G r a h a m  I n g e r s o n ,  i m p l i e d  
U n i t e d  W a t e r  w a s  t o  b l a m e  a n d  e x 
p l a i n e d  t h a t  h e  c o u l d  i m p o s e  p e n a l t i e s  
o f  u p  t o  $ 1 . 5  b i l l i o n  u n d e r  t h e  c o n d i 
t i o n s  o f  t h e  c o n t r a c t ,  a n d  e n g a g e d  a n  
i n d e p e n d e n t  e x p e r t  t o  g e t  t h e  a n s w e r s .  
N e v e r t h e l e s s ,  t h e  s t r a t e g y  e n t a i l s  i n h e r 
e n t  d a n g e r s .  S u g g e s t i n g  m i s m a n a g e 
m e n t  r a i s e s  q u e s t i o n s  a b o u t  t h e  
G o v e r n m e n t ’ s  s h r o u d e d  d e c i s i o n  t o  
c o n t r a c t  o u t ,  a n d  w h e t h e r  U n i t e d  W a t e r  
w a s  t h e  b e s t  c h o i c e .

T h e  c o m m u n i t y  c a n n o t  t o l e r a t e  u n 
s c r u t i n i s e d  a n d  p o o r  d e c i s i o n  m a k i n g  i n  
t h i s  a r e a :  w a t e r  a n d  t h e  e n v i r o n m e n t  a r e  
t o o  v a l u a b l e .  U n i t e d  W a t e r  i s  s u p p o s e d  
t o  b r i n g  e x p e r t i s e  i n  w a t e r  m a n a g e m e n t  
t o  S o u t h  A u s t r a l i a .  Y e t  t h e  p o n g  l a s t e d  
f o r  m o n t h s  b e f o r e  t h e  G o v e r n m e n t  e n 
g a g e d  a n  i n d e p e n d e n t  e x p e r t  i n  s e w e r a g e
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t r e a t m e n t  t o  d e t e r m i n e  t h e  p r o b l e m  a n d  
p r o p o s e  s o l u t i o n s .  W i t h o u t  l o c a l  
k n o w l e d g e  h i s  s o l u t i o n s  i n c l u d e d  f l u s h 
i n g  p a r t i a l l y  t r e a t e d  e f f l u e n t  f r o m  l a 
g o o n s  i n t o  d i e  G u l f  o f  S t  V i n c e n t ,  a  f i s h  
b r e e d i n g  n u r s e r y ,  a l r e a d y  u n d e r  s t r e s s  
f r o m  a n  e a r l i e r  a c c i d e n t a l  d i s c h a r g e .

I n  a d d i t i o n ,  w a t e r  i s  t o o  i m p o r t a n t  t o  
b e  s u b j e c t  t o  e c o n o m i c a l l y  d r i v e n  m a n 
a g e m e n t .  F o r m e r l y  t h e  E & W S ,  a  g o v 
e r n m e n t  d e p a r t m e n t ,  m a n a g e d  
A d e l a i d e ’ s  w a t e r  w i t h i n  e c o n o m i c  r e 
s o u r c e s  a v a i l a b l e .  T h e  G o v e r n m e n t  e n 
v i s i o n e d  s a v i n g s  b y  a p p o i n t i n g  U n i t e d  
W a t e r ,  b u t  i n s t e a d  g a i n e d  t h e  a d d i t i o n a l  
f a c t o r  o f  a  b u s i n e s s  o p e r a t i n g  f o r  p r o f i t .  
T h e  q u e s t  t o  m a k e  s a v i n g s  a n d  p r o f i t  
h a s  r e s u l t e d  i n  t h e  r e d u c t i o n  o f  s t a f f  
o p e r a t i n g  t h e  p l a n t ,  a n d  t h e  u s e  o f  f e w e r  
c h e m i c a l s  t o  t r e a t  s e w a g e  a t  B o l i v a r .  
T h e r e  a l s o  a p p e a r s  t o  b e  a n  u n w i l l i n g 
n e s s  t o  p a y  f o r  e s s e n t i a l  o p e r a t i n g  c o s t s .  
T h e  f a i l e d  o p e r a t i o n  o f  G a t e  A ,  w h i c h  
a l l o w e d  p a r t i a l l y  t r e a t e d  e f f l u e n t  t o  
f l o w  i n t o  l a g o o n s ,  e m e r g e d  a s  a  c e n t r a l  
r e a s o n  f o r  t h e  p r o b l e m ,  a n d  U n i t e d  
W a t e r  d i s p u t e d  r e s p o n s i b i l i t y  f o r  p a y 
i n g  f o r  i t s  r e p a i r .

P r i v a t i s a t i o n  o f  m a n a g e m e n t  i s  
d r i v e n  b y  e c o n o m i c  d e t e r m i n i s m ,  a n d  a  
d e s i r e  b y  g o v e r n m e n t  t o  m a i n t a i n  
p o w e r .  A n a l y s i s  o f  i s s u e s  s u r r o u n d i n g  
t h e  p o n g  s u g g e s t s  s e r i o u s  p r o b l e m s  
w i t h  t h e  d e v e l o p m e n t .  I n  S o u t h  A u s t r a 
l i a  w a t e r  i s  a  p r e c a r i o u s  r e s o u r c e .  T h e  
G o v e r n m e n t  n e e d s  t o  r e c o n s i d e r  i t s  p o l 
i c y ,  a n d  e n g a g e  i n  o p e n  d e b a t e  t h a t  e n 
s u r e s  q u a l i t y  o f  w a t e r  f o r  A d e l a i d i a n s .  
•  M C
[ I t ’ s  a m a z i n g  h o w  f a r  t h e  C o n s e r v a t i v e  
s t i n k  s p r e a d s .  E d ]

Victoria

CROWNLAND
D o w n  h e r e  i n  C r o w n l a n d ,  t h e  f o r m e r  
C o u n c i l  f o r  C i v i l  L i b e r t i e s  ( n o w  k n o w n  
a s  L iberty Victoria) h a s  b e e n  h o l d i n g  
m e e t i n g s  a c r o s s  V i c t o r i a  i n  s u p p o r t  o f  
t h e  i n d e p e n d e n c e  o f  t h e  A u d i t o r - G e n 
e r a l .  S t a r t i n g  w i t h  a  2 0 0 0  s t r o n g  m e e t 
i n g  i n  M a y ,  o r g a n i s e r s  h a v e  b e e n  
t h r i l l e d  w i t h  t h e  n u m b e r  o f  V i c t o r i a n s  
w h o  h a v e  t u r n e d  o u t  t o  s h o w  t h e i r  s u p 
p o r t  f o r  C h e s  B a r a g w a n a t h  s i n c e  a  g o v 
e r n m e n t - a p p o i n t e d  p a n e l  r e c o m m e n d e d  
t h e  s i z i n g  d o w n  o f  t h e  A u d i t o r - G e n 
e r a l ’ s  p o w e r s .  S u p p o r t  h a s  b e e n  p a r t i c u 
l a r l y  s t r o n g  i n  t r a d i t i o n a l l y  L i b e r a l  s e a t s  
i n  t h e  i n n e r  e a s t e r n  s u b u r b s .

J o s e p h  O ’ R e i l l y ,  E x e c u t i v e  D i r e c t o r  
o f  L iberty V ictoria ,  s u g g e s t s  t h a t  t h e  
A u d i t o r - G e n e r a l ’ s  i n d e p e n d e n c e  r e p r e 
s e n t s  a  l i n e  i n  t h e  s a n d  f o r  m a n y  p e o p l e  
w h o  w o u l d  n o t  n o r m a l l y  b e c o m e  i n 
v o l v e d  i n  p r o t e s t s  o r  p u b l i c  m e e t i n g s .  A  
f i n a l  d e c i s i o n  o n  t h e  p a n e l ’ s  r e c o m m e n 
d a t i o n s  w i l l  g o  b e f o r e  t h e  P a r l i a m e n t  i n  
s p r i n g .  W h i l e  P r e m i e r  K e n n e t t  m a i n 
t a i n s  t h a t  a t  t h e  m o m e n t  h e  h a s  n o  p o s i 
t i o n  o n  t h e  i s s u e ,  i t  s e e m s  t h a t  ‘ A u d i t  
V i c t o r i a ’  i s  f a i r l y  w e l l  e s t a b l i s h e d  i n  t h e  
m i n d s  o f  a  g o v e r n m e n t  u n l i k e l y  t o  b e  
s w a y e d  b y  t h e  3 0 , 0 0 0  s i g n a t u r e s  o f  ‘ u n 
V i c t o r i a n ’ s ’  o n  a  p e t i t i o n  s u b m i t t e d  b y  
L iberty  Victoria.

M e a n w h i l e ,  m o r e  a n d  m o r e  r e s t a u 
r a n t s  a n d  e n t e r t a i n m e n t  v e n u e s  o n  ‘ t h e  
o t h e r  s i d e  o f  t h e  r i v e r ’  a r e  r e p o r t i n g  a  
l o s s  i n  t r a d e  —  s o m e  e s t i m a t i n g  a  5 0 %  
d r o p  o n  w e e k e n d s .  A n y  v i s i t o r  t o  M e l 
b o u r n e  w i l l  n o t i c e  t h a t  a l l  r o a d s  d o  i n  
f a c t  l e a d  t o  C r o w n ,  a n d  i t  h a s  c e r t a i n l y  
b e c o m e  i n c r e a s i n g l y  d i f f i c u l t  f o r  V i c t o 
r i a n s  t o  r e s i s t  t h e  t r a c t o r  b e a m s  o f  t h e

a f f e c t i o n a t e l y  d u b b e d  D e a t h  S t a r  —  s o  
m u c h  s o  t h a t  w o r d  o f  m o u t h  f r o m  o f f i 
c i a l s  a t  t h e  C o u n t y  C o u r t  r e p o r t s  t h a t  
o n e  i n  t h r e e  c r i m i n a l  m a t t e r s  b e f o r e  i t  i n  
t h e  l a s t  f e w  m o n t h s  h a v e  b e e n  g a m b l i n g  
r e l a t e d .  W h o  s a y s  t h e  C a s i n o  c a n ’ t  p r o 
v i d e  V i c t o r i a n s  w i t h  g a i n f u l  o c c u p a 
t i o n ?

PRESSURE POINT
O n  a  d i f f e r e n t ,  b u t  e q u a l l y  V i c t o r i a n ,  
n o t e ,  a  w o m a n  h a s  l o d g e d  a  W r i t  i n  t h e  
C o u n t y  C o u r t  a g a i n s t  V i c t o r i a  P o l i c e  
o v e r  t h e i r  u s e  o f  u p p e r  b o d y  p r e s s u r e  
p o i n t  t a c t i c s .  I n  a n  i n v e s t i g a t i o n  o f  t h e  
m a t t e r ,  w h i c h  i n v o l v e d  a  p r o t e s t  o u t s i d e  
t h e  D e p a r t m e n t  o f  C o n s e r v a t i o n  a n d  
N a t u r a l  R e s o u r c e s ,  t h e  D e p u t y  O m 
b u d s m a n  s a i d  t h a t  t h e  t a c t i c s  h a d  t h e  
p o t e n t i a l  t o  c a u s e  s e r i o u s  i n j u r y  o r  s u d 
d e n  d e a t h .  H e  e x p r e s s e d  s i m i l a r  c o n 
c e r n  o v e r  t h e  u s e  o f  t h e  t a c t i c s  i n  t h e  
R i c h m o n d  S e c o n d a r y  C o l l e g e  p r o t e s t s ,  
d e s c r i b i n g  t h e  t a c t i c s  a s  ‘ e x c e s s i v e  
f o r c e ’  u s e d  ‘ o u t  o f  a l l  p r o p o r t i o n ’ .  T h e  
m a t t e r  w i l l  b e  a  t e s t  c a s e  f o r  o t h e r  V i c 
t o r i a n s  i n j u r e d  b y  t h e  s e v e r e  t a c t i c s  
a d o p t e d  b y  p o l i c e  i n  r e c e n t  y e a r s  a n d  
p o l i c e  h a v e  n o w  a d m i t t e d  t h a t  t h e  u s e  o f  
p r e s s u r e  p o i n t  s t r a t e g i e s  h a s  b e e n  a  m i s 
t a k e ,  p a r t i c u l a r l y  w h e n  u s e d  a g a i n s t  
p r o t e s t e r s .  •  E C

D ownU nderAIIO ver w as com piled  by  
M argaret Cam eron , E lena C am pbell, 
JeffG iddings, R ussell G oldflam , H elen  
Griitzner, P e ter  W ilm shurst a n d  K irsty  
Windeyer.

Heilpem article continued from p.191.
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