
C f
L

The Commonwealth discovers clinical legal education

EGAL EDUCATION
The Federal budget handed down last 
month by Treasurer, Peter Costello in­
cluded a binding increase for Austra­
lian community legal centres (CLCs). 
A news release dated 13 May 1998 
from the Com m onwealth Attorney- 
General, Daryl Williams, outlined a 
19% increase in CLC funding.

One o f  the five components o f  this 
funding increase relates to an allocation 
o f  $ 1 .7 4  m illio n  over four years 
(1998-99 to 2002-2003) for ‘[d e v e l­
oping more and better Clinical Legal 
Education to maximise service delivery 
to disadvantaged clients and coopera­
tion with universities’. The develop­
m ent o f  m ore and better c .in ical 
programs is good news. The purpose o f  
this short article is to offer some sugges­
tions as to how that developmen t might 
best be fostered.

W hat the Budget 
announced
The clinical funding initiative is con­
tained in the section o f  the budgett relat­
ing to CLCs and states:

New clinics will be established and both 
the new and existing clinics will be sub­
ject to benchmarking to maximise legal 
service delivery to disadvantaged clients 
and cooperation with universities.

A project will be undertaken to de­
velop a performance model for all exist­
ing and new legal clinics to ensure best 
practice in service delivery and account­
ability. Upon finalisation of the model, 
tenders will be allocated.1

W hat prompted this?
This clinical funding announcement 
surprised many people involved in the 
small number o f  clinical programs op­
erating in Australia. In 1996, the Com­
monwealth provided significant funds 
towards the establishment o f  Murdoch 
University’s clinical legal education 
program.2 This program places sludents 
at the newly established Southern Com­
munities Advocacy, Legal and Educa­
t io n  S e r v ic e  (S C A L E S ). D a ry l 
W illiam s, a Western Australian, is 
understood to be a strong supporter o f  
SCALES and the Murdoch qlinical 
program.

The Com m onwealth’s interest in 
clinical legal education was without

doubt raised by the evidence given by 
various clinical teachers to the Senate 
Inquiry into the Australian Legal Aid 
System. In February 1997, the Inquiry 
heard evidence from five academics in­
volved in the clinical programs run at 
La Trobe, Monash and Murdoch Uni­
versities. The message to the Inquiry 
was clear: universities and their law  
schools are subsidising the provision o f  
legal services to the community, uni­
versities are under funding stress and 
they cannot be expected to fill the gap 
created by legal aid cuts. The Inquiry 
also heard from academics involved in 
the clinical programs at Griffith and 
Newcastle.

The state of Australian 
clinical legal education
A ustralia’s clin ica l m ovem ent has 
grown substantially during the 1990s. 
Until the early 1990s, there were only 
three clinical programs in Australia.3 
The G uide to C lin ical L ega l Education  
C o u rses in A u s tra lia n  U n ivers itie s  
1998  produced by the University o f  
N ew South Wales sets out clinical pro­
grams run by 12 Law Schools around 
Australia. While 11 o f  these programs 
are linked in some way to one or more 
CLCs, the programs are increasingly 
diverse.

Australia’s early clinical programs 
involved students working on cases be­
ing run by CLCs. The students were su­
p erv ised  by so lic ito r s /a c a d e m ic s  
employed by the universities involved. 
The newer clinical programs tend to be 
smaller and involve links with a wider 
range o f  legal service deliverers. Exter­
nal placements, where students are di­
rectly supervised by a member o f their 
host organisation rather than by a uni­
versity academic, have become more 
common. Such programs involve sig­
nificantly reduced start-up costs for the 
university but also raise significant is­
sues about quality control and the value 
o f  the educational experience for the 
students.4

There has also been a move towards 
establishing clinical programs in spe­
cialist areas o f  law. Apart from place­
ment arrangements which see students 
involved in a wide range o f  organisa­
tions, both Monash and Griffith Uni­
versities have established specialist

clinical programs. Monash operates a 
program for a small group o f  experi­
enced students to provide legal advice 
to victims o f  sexual assault.5 Griffith 
has established an alternative dispute 
resolution clinic with students being 
placed with the Alternative Dispute 
Resolution Branch o f  the Queensland 
Department o f  Justice.

Another major development in Aus­
tralian clinical programs has been the 
move by some N ew  South Wales law 
schools to merge their undergraduate 
law degree with the post-degree Practi­
cal Legal Training (PLT) requirements 
which must be completed before a law  
graduate can practise as either a solici­
tor or barrister. The law program at 
Newcastle University enables students 
to enter a ‘Professional Program’ which 
involves them in a more intensive de­
gree, with longer semesters and addi­
tional assessm ent tasks but w hich  
satisfies the PLT requirements without 
further post-degree study. University o f  
Technology, Sydney and Wollongong 
University both offer a Practical Legal 
Training program w ithin their law  
schools, in effect as an alternative PLT 
provider to the N ew  South Wales Col­
lege o f  Law.

Issues raised by the
Commonwealth’s
announcement
Perhaps the most important issue raised 
by the funding announcement is simply 
what role the Com m onwealth sees 
itself playing in relation to Australian 
c lin ica l program s. The A ttorn ey- 
General’s news release refers to both 
‘the new and existing clinics’ being 
‘subject to benchmarking to maximise* 
legal service delivery to disadvantaged 
clients’.

It will be important for the bench­
mark process to take account o f  matters 
such as:

•  the increasingly diverse nature o f  
Australian clinical programs. Clinic 
students take on a wide range o f  re­
sponsibilities in quite different or­
ganisations. This w ill increase the 
difficulty o f  establishing a set o f  uni­
versally appropriate benchmarks;

•  the range o f  objectives o f  the parties 
to clinical programs. While many
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clinical programs seek to address 
unmet needs for legal services, the 
primary objective which university 
law schools seek to achieve through 
clinical programs is an educational 
one. C lin ical legal education is 
clearly viewed by some Australian 
law schools as a valuable element o f  
their law programs. The motivations 
o f CLCs participating in clinical 
programs w ill vary.6 Apart from  
seeking to assist more clients, CLC 
m otivations may include matters 
such as a commitment to improving 
the education o f  future lawyers, es­
tablishing a pool o f  volunteers who 
will maintain their links with the 
CLC after completing the clinical 
program and gaining access to uni­
versity resources and expertise;

•  what types o f  services will be con­
sidered most important for clinical 
programs to deliver? Clinical pro­
grams are not about ‘bums [client or 
student] on seats’. The nature o f  
clinical teaching, emphasising close 
critiquing o f  student performance, 
means clinical programs cannot be 
offered to the same number o f stu­
dents as lecture-based subjects. 
Australian clinical programs are 
also increasingly emphasising the 
value o f  working on broad-based 
community service initiatives. Such 
initiatives will present a real chal­
lenge to the benchmarkers.
The news release refers to existing 

clinical programs also being subject to 
benchmarking. This raises questions 
regarding the autonomy o f  such pro­
grams which do not receive any o f  this 
new C om m onwealth funding. The 
Commonwealth may consider attach­
ing conditions to the funding provided 
to CLCs involved in clinical programs. 
Any such move might discourage the 
ongoing involvement o f  CLCs in such 
programs.

Who will receive the 
funding?
It is not clear at this stage whether the 
new funding w ill be provided to CLCs 
or to universities. I f  the Common­
wealth intends to allocate these funds to 
CLCs, this w ill be awkward given the 
nature o f existing clinical programs, 
w h ich  are run by u n iversity  law  
schools. This would also raise issues o f  
what is defined to be a CLC. Some Aus­
tralian c lin ica l program s7 in vo lve  
placement sites which are ‘controlled’ 
by the law school concerned while oth­
ers follow more o f  a partnership ap­

proach between the law school and an 
independent CLC. If the money is given 
to universities, what role will CLCs 
be able to play in the development o f  
each such program? It would appear 
that where possible, a ‘partnership 
approach’ is likely to be encouraged.

There is a further group o f  Austra­
lian clinical programs which are not 
situated in one CLC. Is a line to be 
drawn between those programs run in 
conjunction w ith CLCs and those 
which place students with legal aid 
authorities? Both La Trobe and QUT 
run programs with the legal aid authori­
ties in their respective States. What o f  a 
law school which runs clinical pro­
grams involving several CLCs? For ex­
ample, Griffith has students placed at 
Caxton Legal Centre for one clinical 
program and at Prisoners Legal Service 
and the Environmental Defenders Of­
fice as part o f  another program.

Supporting community legal 
education and law reform
Australian clinical programs have a 
proud heritage o f  being heavily in­
volved in work using alternative forms 
o f legal service delivery. The emphasis 
given to community legal education 
and law reform by Australian clinical 
programs is in part a product o f the 
strong links between those programs 
and CLCs. It w ill be important for the 
benchmarking process to take account 
o f this heritage.

The running o f  testcase litigation 
was a hallmark o f the Monash and 
UNSW  clinical programs during the 
1980s.8 Kingsford Legal Centre, the 
site o f  the UNSW  clinical program ran 
a series o f  anti-discrimination cases 
which were ultimately resolved in the 
High Court. Springvale Legal Service 
acted for members o f the Squatters Un­
ion in a 1983 case which prompted the 
first ever sitting o f  the Australian High 
Court on a Saturday morning.9 In more 
recent times, Newcastle Legal Centre 
has developed a formidable reputation 
for such testcase work. A  wide range o f  
law reform projects have also been pur­
sued by staff and students involved in 
clinics.

Community legal education has also 
been an integral part o f  some Australian 
clinical programs. At James Cook Uni­
versity, clinical students have worked 
closely with staff o f  the Townsville 
Community Legal Service on a range o f  
community legal education initiatives. 
Students placed at Springvale Legal 
Service as part o f  the Monash clinical

program work on on-going community 
development files as w ell as providing 
m ore conventional form s o f  legal 
advice.

Conclusion
Clinical legal education has great scope 
for enriching the education o f  law stu­
dents while at the same time providing 
a range o f  valuable services to members 
o f  the general community. Australian 
clinical programs have benefited from 
their links, whether formal or informal, 
with CLCs. Those links are likely to be­
come more important with the budget 
announcement o f  funding for such  
clinical programs ‘to further assist in 
the provision o f  legal assistance to 
those who most need it’.

Law schools are no different from 
the rest o f  the university sector in hav­
ing had their funding reduced in recent 
years. C lin ica l lega l education  is 
resource-intensive and this has placed 
pressure on established clinical pro­
grams, in particular. The availability o f  
new casework-driven funds from the 
Commonwealth designed to deliver le­
gal services to those most in need may 
make it difficult for those involved in 
running clinical programs to ensure that 
their law schools remain focused on the 
educational value o f  clinical legal edu­
cation.

Jeff Giddings
Jeff Giddings is the Director o f  Clinical 
Legal Education at the Law School, Griffith 
University, Brisbane.
Thanks to Mary Anne Noone for her com­
ments on an earlier draft of this paper.
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litigation. As Deemster O’Rourke said in General Products v 
Revenue Department o f  the Isle o f  Man (1725) Manx Rep 12...

KIRBY J. ‘Cause I’m the taxman, Yeah, Yeah I’m the taxman / 
And you’re working for no-one but me’: Re: The Taxman 
(1966) Revolver Side 2, per Harrison, G. When The Beatles 
sang these words, little did they realise they would be quoted in 
an Australian court in 1998. But they have been. By me. Surpris­
ingly, during the course of argument, counsel for neither party 
referred the court to pop music. However in tape-recorded sub­
missions exchanged following the hearing, both sides tendered 
some groovy examples of late 60s British Blues musicianship. 
Unfortunately the taxpayer here was not familiar with the warn­
ings of the Fab Four. But to turn to the matters raised by the 
pleadings in this case ...

HAYNE J. This is an appeal from a decision of the Full Court of 
the Federal Court of Australia, reversing a decision of a single 
judge of the Federal Court upholding an order of the Adminis­
trative Appeals Tribunal (Taxation Division) in part affirming 
and in part denying an appeal from a ruling by the Commis­

sioner of Taxation rejecting an application by the taxpayer- 
appellant for a ruling under section so on and so forth &c ...
CALLINAN J. This is an impudent little tax avoidance scheme, 
whose main redeeming feature is that it succeeds. However 
whilst finding for the taxpayer, I have taken note of the lack of 
corporate good-citizenship evinced by the company concerned, 
and propose penalising it by basing my next play around its 
dealings ...

Graeme Orr teaches law at Griffith University.
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For almost five hours, devotees of the 
Afros, Queen Latifah, Kid ‘n Play, 
Digital Underground, Big Daddy Kane 
and headliners Public Enemy were 
jerked into spasmodic movement by 
what seemed little more than intermit­
tent segments of a single rhythmic con­
tinuum. It was hypnotic in the way of 
sensory deprivation, a mind-and- 
body-numbing marathon of monotony 
whose deafening, pre-recorded drum 
and bass tracks and roving klieg lights 
frequently turned the audience of 6500 
into a single-minded movable beast.3

Unable to negotiate the relationship 
between young people and musical 
beat, the critic interprets the relation­
ship as dangerous and automatic.

The manner in which the media has 
interpreted young people’s behaviour 
as mindless and dangerous conveys 
the message and image that young 
audiences are threatening to the pub­
lic. Of course the media can shape the 
images by exacerbating the behaviour 
to make them ‘newsworthy’.4 But in 
doing so, the media and the general 
public are prevented from understand­
ing the appeal o f popular music to 
young people.

Claiming psychological 
space through sound
The availability o f Walkmans has ap­
peared as a godsend for some young 
people. The nature o f these personal 
sound systems allows young people to 
withdraw totally into the musical beat 
and create psychological space. En­
gulfing themselves in the beat, young 
people can escape the pressures and

lack of power which characterise their 
lives.

Many adults, however, have not 
recognised that music can contribute 
to the creation and maintenance of an 
alternative psychological reality for 
young people. Music can create an­
other world, which for many youth is 
essential in order to cope with their 
problems, to question their identity 
and sustain emotional wellbeing. In 
this sense many young people experi­
ence a feeling of empowerment be­
cause they have the apparent ability to 
question themselves and prevailing 
adult norms which affect their lives. 
Within this space, young people can 
control an environment and shape it to 
their needs.

Young people’s use o f music is 
more complex than many adults are in­
clined to accept. While it is easy for 
some to be fearful, those who choose 
to ignore the moral panic and take the 
time to analyse musical beat will in­
evitably understand how young people 
can use sound in a physical and psy­
chological manner to create space for 
themselves to understand and cope 
with their social exclusion. Acknowl­
edging m usical phenom enon as a 
youth culture would also give policy 
makers the opportunity to implement 
policies which truly reflect the issues 
and needs of young people. But if  
adults continue to invoke such panics, 
young people’s use of music will only 
become demonised.

Leanne McPhee
Leanne McPhee is a Legal Studies Post­
graduate at Flinders University O f South 
Australia.
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