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CAN NATIVE TITLE EXIST 
OFFSHORE?
Yarm irr a n d  o th ers  v  N o rth ern  Terri
to ry  a n d  oth ers
On 6 July 1998, Justice Olney handed 
down his reasons for judgment in Yar
mirr and Others v Northern Territory 
and Others. It is the first decision deal
ing with the question whether native ti
tle can exist offshore and one of the first 
native title claims to be dealt with under 
the Native Title Act 1993 (Cth) (or at 
all).

The application
The native title application was lodged 
in 1994 and referred to the Federal 
Court in 1996. The application was 
made in respect of ‘waters’ (the defini
tion of which includes the seabed and 
subsoil below as well as the airspace 
above) located in and near Mountnorris 
Bay (which forms part of the coastal 
waters of the Northern Territory).

The application was lodged on be
half of the members of seven yuwurru- 
mus (clans), although in the end it was 
pressed only on behalf of five yuwurru- 
mus. The incidents o f native title 
claimed in the application (the formula
tion changed a little during the course of 
the proceedings) were that the appli
cants:

• are the owners of the claimed waters 
and land;

• have the right to exclusive posses
sion of the waters and land;

• have the right of access to the waters 
and land;

• have the right to control the access of 
other people to the waters and land;

• have the right to hunt, fish and 
gather food and material in the wa
ters and land;

• have the right to prevent or control 
other people from hunting, fishing 
or gathering material from the wa
ters and land;

• are the exclusive owners of the liv
ing marine organisms found perma
nently, or from time to time, within 
the waters and land;

• have the right to speak for and make 
decisions about the use of the waters 
and land;

• have the right to receive and to pass 
on the cultural and religious knowl
edge associated with the waters and 
land;

• have the right and responsibility to 
care for and protect the sites of sig
nificance in the waters and land;

• have the right and responsibility to 
care for and protect the resources of 
the waters and land.
The respondents consisted of the 

Northern Territory, the Common
wealth, several fishing industry inter
ests, and Ms Henwood, an Aboriginal 
woman who was not a member of the 
claimant yuwurrumus. The respon
dents (apart from Ms Henwood) con
tended that there could be no native title 
offshore and, in the alternative, if native 
title could exist, it could not include any 
exclusive rights (being rights that em
power the applicants to exclude any 
person from the claimed area).

The arguments presented to support 
these two positions were detailed and 
complex (and ran into hundreds of 
pages of written submissions), includ
ing an analysis of the history of various 
maritime regions (such as the territorial 
sea) and the capacity (or otherwise) of 
the common law to apply to that area at 
various times. In essence, it was argued 
that:
• native title can exist only where it 

has been recognised by the common 
law;

• the common law did not extend be
yond the low water mark until 1985 
(when it was statutorily extended by 
the Northern Territory); and

• hence, native title could not have ex
isted beyond the low water mark un
til 1985, by which time a consider

able number of statutes had already 
come to regulate the area, with the 
result that the common law could 
not recognise native title that was in
consistent with those legislative re
gimes.

The reasons for judgment
Olney J handed down his reasons for 
judgment and a proposed determina
tion in order to allow the parties to pre
pare submissions and present argument 
on the form of the final determination. 
That process is still ongoing at the time 
of writing.

Olney J found that native title could 
be recognised in the claimed area, not 
by virtue of recognition by the common 
law alone, but because of the support
ing role played by the Native Title Act. 
In particular, he stated (paragraph 37):

In confirming the application of the Na
tive Title Act in relation to the coastal 
sea and extending its effect to all waters 
over which Australia asserts sovereign 
rights Parliament has indicated a spe
cific intention to recognise that native ti
tle rights, if proved, are capable of 
recognition in relation to those seas and 
waters.
His Honour provided the following 

summary of his conclusions at para
graph 161:

(i) The applicants are entitled to bring 
this proceeding as representing the Abo
riginal peoples identified as the yuwur- 
rumu members of the 
Mandilarri-Ildugij, the Mangalara, the 
Murran, the Gadura-Minaga, and the 
Ngaynjaharr clans. The peoples on 
whose behalf the proceeding is brought 
are a recognisable community of Abo
riginal peoples (the Croker Island com
munity) who are the descendants of the 
indigenous inhabitants of the islands and 
mainland within and adjacent to the area 
in respect of which a native title determi
nation is sought.
(ii) Under the traditional laws acknowl
edged and the traditional customs ob
served by the Croker Island community, 
the community has rights and interests 
which are recognised by the common 
law of Australia in relation to the seas 
and sea-bed of the claimed area by 
which rights and interests the commu
nity has a connection with the sea and 
sea-bed. (The word sea is used to refer to 
the water which washes the shores of the 
relevant land masses as distinct from
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waters, a term defined in the Native Title 
Act to include the sea-bed and subsoil). 
The applicants have not established na
tive title in relation to the subsoil or its 
resources.
(iii) In accordance with and subject to 
their traditional laws and traditional cus
toms and subject to all valid laws of the 
Commonwealth and the Northern Terri
tory and to the rights of the lessee under 
Crown Term Lease No 1034 the mem
bers of the Croker Island community 
have a non-exclusive native title right to 
have free access to the sea and sea-bed of 
the claimed area for all or any of the fol
lowing purposes:
(a) to travel through or within the 
claimed area;
(b) to fish, hunt and gather for the pur
pose of satisfying their personal, domes
tic or non-commercial communal needs, 
including the purpose of observing tradi
tional, cultural, ritual and spiritual laws 
and customs;
(c) to visit and protect places which are 
of cultural and spiritual importance;
(d) to safeguard their cultural and spiri
tual knowledge.
In essence, Olney J rejected the ap

plicants’ claims to exclusive rights over 
the claimed area. However, Olney J did 
recognise native title rights to access 
the claimed area. These would appear 
to be no more than co-extensive with 
the applicants’ public rights to navi
gate, hunt and fish in the region which 
they share with all Australians.

Stephen Lloyd
Stephen L lo yd  is a Sydney barrister

PROPOSED NEW OFFENCES 
RELATING TO SLAVERY AND 
SEXUAL SERVITUDE
On 1 July 1998 the Criminal Code 
Amendment (Slavery and Sexual Ser
vitude) Bill 1998 was introduced into 
the House of Representatives by the 
Attorney-General. The Bill aims to 
amend the Criminal Code Act 1995 
(Cth) to insert offences relating to slav
ery and sexual servitude.

The Bill implements Australia’s in
ternational obligations under a wide 
range of international instruments to 
prohibit servitude and the trafficking in 
persons for the purposes of sexual ex
ploitation. These include the Conven
tion on the Elimination of all Forms of 
Discrimination Against Women, 1979, 
the Convention on the Rights of the 
Child, 1989 and the Universal Declara
tion of Human Rights, 1948.

This initiative has the support of all 
Australian jurisdictions through the
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Standing Committee of Attorneys- 
General (SCAG). In April, SCAG ap
proved the release of a discussion paper 
that broadly endorsed a strategy to en
act a package of Commonwealth, State 
and Territory offences directed at 
trafficking in people for the purposes of 
sexual exploitation. The States and Ter
ritories are also expected to enact 
sexual servitude offences in accordance 
with the recommendations of the 
Model Criminal Code Officers Com
mittee of SCAG.

Current Commonwealth, State and 
Territory laws have not proved effec
tive to discourage the growth of this ac
tivity in Australia. Sex trafficking to 
Australia is part of a large and increas
ing international trade. Although exist
ing laws may address some aspects of 
the domestic activity, they do not ad
dress the international conduct. The 
primary focus of existing prostitution 
and migration offences is on the per
sons subjected to trafficking, such as 
the illegal immigrants or the sex work
ers, and not on the traffickers. Although 
existing State and Territory laws, such 
as assault and false imprisonment, may 
apply to the offenders directly in
volved, the organisers and recruiters are 
less vulnerable to prosecution because 
their involvement is remote from the 
exploitative prostitution.

The slavery offences in the Bill pro
hibit possessing a slave and engaging in 
the slave trade. The ‘slave trade’ of
fence includes ‘exercising control or di
rection over or providing finance for 
the trade’. The definitions of ‘slavery’ 
and ‘slave trade’ are based on the defi
nitions in the 1926 International Con
vention to Suppress the Slave Trade and 
Slavery and the 1956 Supplementary 
Convention on the Abolition of Slav
ery, the Slave Trade and Institutions 
and Practices Similar to Slavery, to 
which Australia is a party. To establish 
slavery, it must be shown that the ac
cused exercises a power of ownership 
over the victim.

The maximum term of imprison
ment for the slavery offences is 20 
years.

The Bill also includes a range of sex
ual servitude offences which will serve 
as a model for the State and Territory 
criminal provisions. The offences are 
intended to combat the growing inter
national trade in people for the pur
poses of sexual exploitation, which 
involves recruiting persons from one 
country and relocating them to another 
to work as prostitutes in servile or

slave-like conditions for little, if any, 
reward. Intelligence from Australian 
and overseas sources confirms that 
Australia is becoming an important 
destination for this trade. The recruits 
come mainly from South East Asia.

The sexual servitude offences of the 
Bill prohibit:
(a) causing a person to enter into or 

remain in sexual servitude in Aus
tralia;

(b) procuring a person to enter into an 
engagement of sexual servitude in 
Australia by deceiving the person 
about the nature or other aspects of 
the engagement;

(c) engaging in any trade in persons for 
sexual servitude in Australia; and

(d) exercising control or direction over 
or providing finance for conduct 
covered by the offences in (b) and 
(c).
The maximum term of imprison

ment for these offences is 7 years.
Sexual servitude falls short of own

ership but the domination over the vic
tim is such as to effectively deny her or 
his freedom in some fundamental 
respects. Because of the use of force or 
threats, the victim is not free to cease 
providing sexual services within a 
reasonable time or on reasonable terms; 
or to decline to provide sexual services 
to a particular person or persons; or to 
leave the place or area where they pro
vide sexual services.

Sexual servitude can only apply 
where the services are provided in a 
commercial context. However, it is 
not limited to prostitution but can 
apply to sex work generally, such as 
pornography.

The Commonwealth slavery and sex 
servitude offences apply to Australian 
citizens, residents and non-nationals, 
and may apply to conduct which occurs 
entirely or partly outside Australia. If 
the conduct occurs entirely within Aus
tralia, the corresponding State and 
Territory offences will operate. That 
conforms with the respective legisla
tive roles of the Commonwealth and the 
States and Territories.

In view of the international nature of 
the slavery and sexual servitude trade 
and the significant link that the conduct 
has with Australia, it is appropriate that 
the offences should have ex tra 
territorial application. The Attorney- 
General’s written consent must, how
ever, be obtained before a non-national 
can be prosecuted for a slavery or sex
ual servitude offence, if the relevant
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conduct occurs wholly or partly outside 
Australia. The Bill also includes a dou
ble jeopardy provision which provides 
that a person cannot be prosecuted for a 
slavery or sexual servitude offence in 
respect of conduct for which he or she 
has already been convicted or acquitted 
in another country for offences against 
the law of that country.

Since the offences in the Bill are all 
indictable, the provisions of the Pro
ceeds o f Crime Act 1987 will apply. 
That Act allows a court to order the con
fiscation and forfeiture of property used 
in, or in connection with, the commis
sion of a relevant offence as well as any 
profits derived therefrom.

There will, however, be consider
able difficulties in enforcing the slavery 
and sexual servitude offences against 
non-nationals abroad. These difficul
ties arise from the lack of coercive pow
ers and the associated cost for both the 
defence and the prosecution of present
ing a case involving overseas wit
nesses. It must be recognised that, in 
taking enforcement action under the 
Act, Australian agencies and courts 
may be dealing with conduct that is 
alleged to have occurred outside Aus
tralia, where the general body of other 
Australian laws does not run, and where 
Australian agencies have no enforce
ment powers. This has been the experi
ence with prosecutions to date under 
Australia’s child sex tourism legislation 
(contained in Part IIIA of the Crimes Act 
1914 (Cth). • ACT Committee

ACT

Supreme Court delivers on 
domestic relationships
The ACT’s Domestic Relationships Act 
1994 was in many ways path-breaking 
legislation. It applies to a wider range of 
relationships than similar laws in other 
States, including gay and lesbian cou
ples as well as carer relationships (pro
viding the carer was not being paid). It 
need not necessarily have been a sexual 
or a cohabiting relationship, as long as 
the relationship lasted at least two 
years, and one partner provided 
personal or financial commitment and 
support of a domestic nature fbr the 
material benefit of the other. It has been 
used by many separating couples — 
gay and straight — to help work out a 
settlement when they split up. Last 
year, the Magistrate’s Court approved 
58 agreements under the Act.

However, it was not until very 
recently that the courts had the opportu
nity to adjudicate on this law. On 
13 March 1998 the ACT Supreme 
Court delivered its decision in the first 
fully contested case under this law 
(Ferris v Winslade).

The claim was brought by Ms Ferris 
after her de facto relationship of 20 
years broke down. There was one child 
of the relationship, grown up but still in 
full-time education by the time of the 
hearing. At the time of trial Ms Ferris 
was 57 years of age and on a low 
income, while Mr Winslade was 40 and 
a well-paid public servant. The Court 
found on the evidence that they had 
contributed equally towards the proper
ties they owned and that Ms Ferris had 
made a moderately greater contribution 
as homemaker and parent. She had also 
supported Mr Winslade while he stud
ied for his PhD.

The judge said that he had walked 
away with ‘the most valuable asset 
which a party can take out of a relation
ship, namely a substantial income earn
ing capacity’, while her prospects for 
continuing employment were poor. 
After considering all the factors set out 
in the Act, the Court decided that Ms 
Ferris should receive 63% of the prop
erty. It also ordered that Mr Winslade 
should pay her costs because he had un
reasonably refused her offers of settle
ment.

The judgment confirms that there is 
scope under the Act to consider the par
ties ’ future needs as well as their contri
butions. It explicitly  prefers the 
approach taken under the Family Law 
Act in relation to property adjustment 
rather than the narrower approach 
adopted under the New South Wales De 
Facto Relationships Act. This is basi
cally good news for women in the ACT 
because the Family Court has devel
oped an understanding of, for example, 
women’s unpaid labour in the home and 
the extent to which that disadvantages 
women and advantages men in the 
workforce especially following rela
tionship breakdown.

The ACT Women’s Legal Centre 
has produced a timely Tip Sheet for 
women on their rights under the 
Domestic Relationships Act. • JE

Northern Territory
Jabiluka: Doin' time for 
ERA'S mine
The campaign to stop the Jabiluka ura
nium mine continues, with over 400 
people having been arrested. The police 
have dug deep to come up with some in
teresting offences, which are sure to 
keep Darwin lawyers busy for months 
to come.

At the lower end of the scale, pro
testers have been charged with the 
offence of Victimization as to Employ
ment and Delivery of Goods, contained 
in s. 11 of the Observance o f Law Act 
NT (m axim um  p en a lty  $100 or 
6 months gaol). The essence of the of
fence is interference through a physical 
act with the right of a person to carry on 
their lawful occupation —  in this case, 
contractors working on the proposed 
mine site. The interference alleged 
ranges from obstructing traffic by 
standing on the roadway waving arms, 
to ‘locking on’ to vehicles involved in 
construction.

Police have also laid charges of 
Forcible Entry under S.46A of the Sum
mary Offences Act (NT) (maximum 
penalty 12 months gaol), which makes 
it an offence to enter land in the posses
sion of another in a manner likely to 
cause a breach of the peace, or a reason
able apprehension of a breach of the 
peace. Of obscure 14th century origin, 
this offence will probably be tested out 
in a hearing in early August.

Also to be heard in early August is a 
case involving a charge of Failing to 
Cease to Loiter, under s.47A(2) of the 
Summary Offences Act (maximum pen
alty $2000 or 6 months gaol). The of
fence is alleged to have occurred while 
a number of people were walking down 
Oenpelli Road to the proposed mine 
site, chanting and waving banners.

More seriously, a limited number of 
protesters have been charged with 
property offences which carry manda
tory imprisonment under the Territory’s 
‘one strike and you’re in’ policy. The 
protesters concerned ‘locked on’ to a 
truck, and have been charged with Un
lawful Use of a Motor Vehicle (s.218 
Criminal Code) and Criminal Damage 
(s.251 Criminal Code). The damage al
leged is, first, damage suffered by ERA 
by way of lost production and earnings 
by reason of the delay in work on the 
mine, and second, it is alleged that the 
truck itself was ‘damaged’ in that it
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was, although only temporarily, ren
dered inoperative. If convicted of either 
of these offences, the protesters will 
serve a minimum of 14 days imprison
ment.

Many protesters have been charged 
with the offence of Damaging Mines 
(s.249 Criminal Code — maximum 
penalty 7 years gaol). The substance of 
the charge is an intention to damage or 
obstruct the working of a mine by un
lawfully obstructing the working of a 
machine appertaining to or used with 
the mine.

A number of people have refused to 
accept bail in protest, and have been re
manded in custody for a month, pend
ing hearings in mid-August. Another 
protester has been refused bail after al
legedly committing his fourth set of of
fences.

The cases o f traditional owner 
Yvonne Margarula and others charged 
with trespass offences (DownUnder
AIIOver, June 1998), have been partly 
heard and are currently adjourned for 
written submissions.
Postscript: At the time of going to 
print, negotiations between prosecution 
and defence resulted in the charges of 
forcible entry and victimisation being 
dropped for numerous defendants, and 
it is expected that these charges will 
not be laid in future. The charge of 
loitering also did not proceed after 
negotiations. • JH

Zero tolerance policing
Zero tolerance policing (see (1997) 
22(5) Alt.LJ 232) is squarely on the po
litical agenda in the NT. A delegation 
including the Chief Minister and the 
Police Commissioner visited Los An
geles and New York in May to examine 
the policies practised in these cities, 
which are said to have resulted in a sub
stantial decrease in crime.

The aspect of ‘ZTP’ most enthusias
tically received by the Chief Minister 
was the policy of concentrating large 
numbers of police in specified areas 
and arresting or questioning all people 
involved in ‘nuisance’ type offences. In 
the US this included ‘squeegee people’ 
and ‘turnstile jumpers’, most of whom 
were claimed to have criminal records. 
ZTP would be applied in the NT to the 
‘problem ’ o f public drunkenness, 
which would specifically target Abo
riginal people and may result in the re- 
criminalisation of public drunkenness.

Also on the agenda is the use of ZTP 
in Los Angeles against street gangs. Po

lice are able to take out injunctions to 
prevent gang members, amongst other 
things, from gathering in certain areas 
or associating with each other. The ap
plication of this law in the NT, where 
there is little evidence of LA-style 
criminal gangs, would provide a pow
erful new weapon for police against 
young people, Aboriginal people, or 
any other so-called ‘undesirables’ — 
without the bother of actually having to 
prove an offence. • SG

Tasmania
Less is m ore...
The Tasmanian Parliament has passed 
an historic law reducing the number of 
Parliamentarians from 54 to 40, amid 
protests from the minority party Tasma
nian Greens and a number of their sup
porters who invaded the floor of the 
House of Assembly.

The reform process had its genesis 
in a decision by the Groom Govern
ment in 1993 to award MPs a 40% pay 
rise, supposedly intended to be offset 
by a reduction in their numbers. How
ever, the move to reduce the number of 
parliamentarians was blocked by the 
notoriously conservative and powerful 
upper house, the Legislative Council. 
The subsequent public outrage resulted 
in the establishment of the Morling In
quiry, which recommended in 1994 that 
Tasmania move to a unicameral Parlia
ment but with no reduction in numbers, 
rather a mix of single and multi
member electorates.

The debate has continued to simmer, 
but came to the boil in April 1997 when 
Premier Rundle identified parliamen
tary reform as a key component of his 
vision for change in Tasmania. The 
Premier considered that the propensity 
of the electoral process to create minor
ity government (the balance of power 
has been held by the Tasmanian Greens 
for several years) presented an insur
mountable obstacle to progress in the 
State.

In late 1997, the Government intro
duced a Bill under which the numbers 
in the Assembly (the lower house) 
would be reduced from 35 to 28, and in 
the Council from 19to 12. The proposal 
for the Assembly was crucial, as the 
quota of votes required for election in a 
28-member Assembly would not have 
disadvantaged the Greens. However, 
the Labor Opposition countered with a 
25/15 model. This was adopted in a

modified form by the Legislative 
Council but later rejected by the House 
of Assembly. Since then Parliamentary 
reform has been on the backbumer. 
However, on 13 July, the Premier an
nounced that he was recalling Parlia
ment for a vote on the modified 25/15 
model, before calling a surprise elec
tion for 29 August. The Bill passed on 
23 July.

The clear message from the Premier 
was one of frustration with minority 
government processes and an unex
pected withdrawal of support for the 
Greens’ continued presence in Parlia
ment. While it is unclear whether the re
formed Parliament will actually deliver 
majority government, it is clear that 
with the new quota for election being 
16% of the vote, rather than the pre
vious 12%, the Greens will be the most 
affected party, despite having been a 
force in Tasmanian politics for 17 
years. There has consequently been 
much public discussion of the need for 
this issue to go to referendum, and on 
the implications of the decision for 
democratic process in the State.

Those supporting the right of minor
ity parties to representation in Parlia
ment have been somewhat challenged 
by a curious but not unpleasant side ef
fect of the early election. The surprise 
announcement has prevented another 
minority party, One Nation, from stand
ing in the election, as there has not been 
enough time for party registration. Any 
candidates planning to stand as One 
Nation will now have to do so without 
the benefit of the party banner.

An unfortunate consequence of the 
early election is the lapse of the Anti- 
Discrimination Bill currently in Parlia
ment. It is debatable whether the long
standing inability of Tasmanian Parlia
m ents to pass broad-based anti- 
discrimination legislation will be al
tered by parliamentary reform, as the 
conservatism of the Council is unlikely 
to be radically altered by a cut in num
bers. • HG

South Australia
New housing trust tenants 
to face six month probation
Recent changes to the Public Housing 
Act (SA) portray Housing Trust tenants 
as irresponsible and undisciplined. To 
ensure tenants treat housing in a fair 
and reasonable manner, all new Hous
ing Trust tenants will now be placed on
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a six-month probation period starting 
1 September 1998. According to Hu
man Services Minister Dean Brown, 
the amendments herald a major drive 
by the State Government to improve the 
standard of community behaviour by 
people in Housing Trust homes.

What is the rationale behind the 
introduction of a probationary period 
for all individuals entering a trust 
agreement? Apparently, a small minor
ity of housing trust tenants cause dam
age to trust homes, disrupt neighbours 
and default on their rent. But while the 
State Government has recognised the 
vast majority of Housing Trust tenants 
are ‘responsible’, the amendments 
ensure that the behaviour of all indi
viduals who apply for trust accommo
dation is controlled. New applicants are 
now stigmatised by the assumption that 
their behaviour may not be in line with 
the ‘accepted’ community standard.

The amendments follow a recent 
announcement by Minister Brown that 
regular inspections on Housing Trust 
homes are being reintroduced. Brown 
stated that all properties will be inspected 
before the end of the probationary peri
od to ensure that no breach has oc
curred. Those found to have breached 
their tenancy conditions — through 
property damage, rent defaulting or dis
ruptive behaviour — will be warned 
and arrangements made for the tenant 
or tenants to enter a second probation 
period. Tenants who have seriously 
breached their agreement will be 
evicted, with no guarantee that they 
will go back onto waiting lists. No 
exemptions are proposed because it is 
envisaged that the policy will oply im
pact on tenants who default on tenancy 
conditions. But for those who have sat
isfied the review requirements, auto
matic roll-over to a standard tenancy 
will occur. The Minister has also stated 
that where it is found that a tenant has 
mental health issues or other support 
needs, liaison with the appropriate 
agency will take place to ensure that 
alternative care is arranged before a 
tenancy is terminated. • LM

Queensland
Election result
Surprise, surprise, this Queensland 
contribution focuses on the State elec
tion resu lt. A lm ost one in four 
Queenslanders (23%) voted for Pauline 
Hansen’s One Nation Party which now 
has 11 MPs in the 89-member parlia

ment. We have a minority Labor Gov
ernment which has received a commit
ment of limited support from one of the 
two independents in the 89-member 
parliament. One Nation has more 
Queensland State MPs than the Liberal 
Party. The Labor Party won seats in 
Brisbane from the Liberals but lost pro
vincial seats to One Nation, partly be
cause both the Liberal and National 
Parties directed preferences to One Na
tion ahead of Labor. In the aftermath of 
the election, some National Party MPs 
wanted to align themselves more 
closely with One Nation while the Lib
erals rued their decision not to put One 
Nation last.

Labor will govern with the support 
of Sunshine Coast Independent, Peter 
Wellington. Wellington, a solicitor and 
former member of both the Liberal and 
National Parties, won a previously safe 
National Party seat and resisted sub
stantial pressure to side with the conser
vatives. Wellington is a strong advocate 
for citizen-initiated referenda and is 
also seriously concerned to improve the 
standards of conduct in the parliament. 
Peter Beattie’s Labor Government has 
already commenced a series of ‘comm
unity cabinet meetings’ to be held in 15 
regions throughout the State. Premier 
Beattie keeps emphasising that ‘Labor 
has listened’ and that parliamentary 
standards will improve. The substance 
of the Government’s legislative agenda 
is not as yet clear. Clearly, native title 
will be a very important issue. All will 
depend on the most slender voting ma
jority, so we are in for a very turbulent 
time in Queensland politics.

There was a protest by some 2000 
people at the opening of parliament. 
High school students were condemned 
for their attendance by One Nation MPs 
who suggested that the whole thing was 
organised by communists. Despite the 
adverse publicity received by anti-One 
Nation protests around the country, this 
protest did not involve any arrests with 
police quoted as saying that no one was 
even ‘spoken sternly to’. The October 
issue of the Alt U  will probably see us 
in the middle of a Federal election cam
paign. • JG

Victoria

Towards a relaxation of 
drug laws
A pilot scheme under which Victorian 
police are empowered to let first-time

marijuana offenders off with a stem 
warning is now to be extended to apply 
across Victoria. A second pilot pro
gram, which covers heroin and other 
hard chugs, is also to be implemented. 
The scheme is aimed at harm minimisa
tion and has an overriding philosophy 
not of prohibiting drug use but of limit
ing the damage it causes. This philoso
phy could produce a rem arkably 
different approach to policing and 
seems to represent a more realistic, and 
educative, approach to addressing Vic
toria’s chug problem. The pilot scheme, 
carried out in M elbourne’s poorer 
northern suburbs, was regarded as a 
success: 97 people were cautioned and 
only 8 re-offended. It will be interesting 
to see if similar figures are achieved 
with the broadening of the scheme.

Secret police files
The new Victorian Civil and Adminis
trative Tribunal recently heard a pre
lim in ary  a p p lica tio n  reg a rd in g  
Freedom of Information (FOI) requests 
made of Victoria Police by members of 
community organisations who suspect 
that secret police files have been kept 
about them. The response of Victoria 
Police to the FOI requests has been to 
neither confirm nor deny the existence 
of such ‘secret files’. Such a response is 
only allowed under the Freedom o f  
Information Act (Vic) if the documents, 
if they exist, would be exempt as Taw 
enforcement’ documents. The question 
before the Tribunal was whether it was 
reasonable in the circumstances for 
Victoria Police to claim that it could 
neither confirm nor deny the existence 
of the documents. The applicants were 
represented by Peter Hayes and Justin 
O’Bryan of Counsel, who acted pro 
bono for the 3-day hearing.

During the course of the hearing, it 
became evident that the Tribunal Mem
ber would need to inspect the docu
ments, if they exist. This raised the 
interesting question of how the Mem
ber could inspect the documents, if they 
exist, without the inspection in and of 
itself revealing that the documents do 
exist. The issue was resolved by Victo
ria Police giving the Member an enve
lope marked ‘Confidential’ and it was 
not known to anyone other than the 
Member and the relevant members of 
Victoria Police whether the envelope 
actually contained any documents.

The Tribunal decided that Victoria 
Police could not rely on the power un
der the Fol Act to neither confirm nor 
deny the existence of the documents.
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Victoria Police have been ordered to 
produce a schedule identifying each 
document and the exemptions relied on 
in relation to each document. The parties 
will then have to argue for release of the 
documents, including whether the 
documents should be released on public 
interest grounds, regardless of any ex
emption claimed over them. • MC

The right to silence
The ill-conceived Victorian parliamen
tary review of the right to silence by the 
Scrutiny of Acts and Regulations Com
mittee is now in full swing, with hear
ings taking place in August and a report 
planned for September. The review’s 
terms of reference and Issues Paper 
suggest that Victoria may adopt English 
legislative provisions which effectively 
abolish the right to silence. These pro
visions were introduced in the UK in 
1994 against all recommendations as a 
cynical law-and-order votewinner in 
the context of IRA terrorism. But all the 
empirical evidence from the UK, and 
from Australia, suggests that there is 
nothing to gain from the abolition of the 
right to silence, and everything to lose. 
This fact was recognised recently in a 
report of the New South Wales Law Re
form Commission. The potential for 
police abuse of power would increase, 
trials would become more complicated, 
and innocent people, particularly if 
they are children, Aborigines, migrants 
— or if they are simply nervous and in
articulate — would be more likely to be 
convicted. • JM

Western Australia
Obligations but still no rights
Western Australia remains the only 
state in Australia to allow discrimina
tion on the basis of sexuality. The dis
crim inato ry  im pact o f the West 
Australian government’s refusal to ex
tend basic human rights protections to 
lesbians and gay men has again been 
made apparent in light of the recent WA 
Supreme Court decision in Miller v 
Smith, handed down on 10 July this year.

Only weeks after the WA Govern
ment postponed indefinitely its com
mitment to hold public hearings on 
anti-gay discrimination, Wallwork J 
ruled that a recently separated lesbian 
couple must divide its property in the 
same way as a legally recognised het
erosexual couple would do upon the 
breakdown of a heterosexual de facto 
relationship. While the decision itself is 
not unduly problematic, in so far as it at 
least recognises that same sex relation
ships do in fact exist in WA, the possi
ble aftermath of the decision reveals the 
precarious position of all lesbians and 
gay men in WA.

Miller v Smith received considerable 
media coverage, with the result that 
both women were effectively ‘outed’ 
by the Court. One of the women, a 
schoolteacher, was outed to her em
ployer, hence placing her in the position 
of possibly being dismissed without re
course in a State where discrimination 
on the basis of sexuality is still permit
ted. While able to impose a legal obli

gation on this woman, Wallwork J was 
unable to offer her any legal rights once 
her obligations were made public -  a 
situation which again reveals the pre
carious situation of those who reside in 
a State where basic human rights re
main but a fiction.

Wallwork J ’s judgment asks that les
bians and gay men who form domestic 
partnerships be treated in much the same 
way as heterosexuals once these rela
tionships end. While His Honour was 
not required to do so, it is worth noting 
that those in same-sex relationships are 
not offered any protections or rights so 
long as they remain together. This 
means, for example, that (in WA) there 
are now penalties imposed on same-sex 
couples under the Stamp Act, no rights 
to adopt children, no guaranteed rights 
upon the death of one partner etc -  a fact 
which our legislators would do well to 
rectify given the now recognised legal 
validity of lesbian and gay relationships 
in other areas of the law.

Christopher Kendall
Christopher Kendall teaches law at Mur
doch University.
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DEFENDING THE DEFENDERS:
citizenship, participation, the environment and the law

M ark October 24 in your diary now! And join os for the 
first ever National Environmental Defender’s Office 
Network conference in Sydney.

Energetic debate is a building block o f die democratic 
process and features strongly in  any environmental 
campaign. Such debate and dissent is not only legitim ate, 
but also vital to healthy democracy under the rule o f law. 
U nfortunately, environm entally concerned citizens 
engaged in  debate and action are often subject to violence, 
harassment, and the abuse o f the legal process through 
frivolous litigation. Clearly, these measures are illeg iti
mate in  a democratic society. It  is in  this context that the 
EDO Network has convened a conference to assist those 
who seek to defend the environment to understand their 
legal rights and responsibilities so as to be able to better 
protect themselves from harm and abuse.

Conference themes w ill include: the strength and impor
tance o f public participation; tactics used against environ

mentally concerned citizens; strategies that can be employed 
against such tactics; an international and national view o f 
legal action against public participation, including defama
tion and SLAPP suits; and getting organised.

Speakers w ill include: Sharon B e d er  (author o f Global 
Spin) Bob Burton (researcher and activist) M C  M ehta, 
from India who has run the many test cases that have estab
lished Indian environmental law, P ro f John B onim , one o f 
the many founders o f the environmental law movement in  
the US and a number o f committed Environmental Law  
Alliance Worldwide public international lawyers from  
around the world.

To register your interest in this conference and ensure 
you receive a brochure call Ann on 02 9262 6989 or e-m ail 
edonsw@edo.com.au

The conference has been funded w ith assistance from  
the Law Foundation o f NSW  and the Australian Centre for 
Environmental Law.
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