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A u s t r a l i a n  

C o n s t i t u t i o n a l  L a w  

a n d  T h e o r y

Commentary and Materials

Tony Blackshield and George 
Williams; The Federation Press 
1998; 2nd edn; 1256 + xxxix pp; 
$90.00 softcover.

They’re back! And they’ve written 
back!

Only three years after the first edi­
tion o f their ambitious reimagination o f  
the ground o f Australian constitutional 
law studies was first reviewed in these 
pages, Blackshield and Williams have 
produced a second edition. Readers 
will get a sense o f the intellectual poli­
tics o f the volume when they read the 
cover blurbs: (Justice) Michael Kirby 
praised the first edition for reflecting 
on the big questions; (Professor) Neil 
R ees’ assessment is: ‘Brilliant! The 
best Australian casebook I have read in 
any area o f law’. For those with less 
knowledge o f the personalities of Aus­
tralia’s legal establishment but a sense 
of the ghosts that trouble our unhappy 
constitutional hybrid, there is the clos­
ing sentence of the preface:

The law is stated as at 11 November
1997.

There is also the epigraph —  what 
Foucault might have said about com ­
mon law constitutional jurisprudence if  
we had asked him in time.

And there is the fact that causes me 
—  as well no doubt as other profes­
sional commentators on the profoundly 
consequential drama that is the con­
temporary making o f Australians con­
stitutional im aginary —  to (se lf-)  
reflect both on recusance in all its 
forms and on the ethics o f judgment. 
Blackshield and W illiam s have re­
sponded, thoughtfully and imagina­
tively, to criticisms made o f the first 
edition by scholars and teachers, in­
cluding your reviewer. However, ac­
cepting that reviewing, like compiling 
casebooks or rendering judgments in 
constitutional cases, is a positioned  
phenomenon -  that w e write from  
where we stand, if  you like -  is som e­
thing that Blackshield and Williams 
and this writer have in common|

To the eyes o f an Australian teacher 
of law this is an exciting variation on 
the legal casebook genre. Its choice o f  
readings beyond the boundaries o f  
black-letter law and the reflectively 
pedagogical way it introduces materi­
als and discusses issues are ground­
breaking. T his tim e the range o f  
sources is often inspired, as in the inclu­
sion of work by the leading political 
theorist Wendy Brown and Cardozo’s 
M ichel R osenfeldt. Together with  
Yale’s Jack Balkin, represented in both 
editions, these are among the most ex­
citing contemporary thinkers on the 
broad question of national identity -  al­
though an extension further across dis­
ciplinary boundaries into writing by 
Benedict Anderson or Homi Bhabha, 
say, would have been a w elcom e  
stretching o f the envelope. To writing 
on legal categories by Reg Graycar and 
Margaret Davies on subjectivity has 
been added a piece by the late Mary Jo 
Frug on identity politics. Foucault is 
now offered as a counterpoint to Kelsen 
in the acute framing o f the constitu­
tional relevance of the sharpening con- 
f l ic t  b e tw e e n  tr a d it io n a l and  
poststructuralist conceptions o f knowl­
edge that marks our era in the history of 
ideas.

These are just part o f this text’s ap­
peal as a teaching and learning re­
source. The imaginative reworking of 
the early chapters on constitutional the­
ory and history enables students to con­
ceive of legal study as an intellectually 
and ethically engaging pursuit. The 
taking-up o f Mary Crock’s suggestions 
in adding a chapter on the immigration 
and aliens power to the sample powers 
e x p lo r e d  is  as c o n s t itu t io n a lly

J u s t  W o r d s

Joel Bakan’s nicely titled Just W ords 
provides an excellent introduction to 
the Critical Legal Studies critique of 
rights in the Canadian context. It also 
provides a salutary tale for those on the 
left who support the idea of a Bill o f  
Rights for Australia (myself, though 
som ewhat am bivalently, included). 
The book canvasses the cons (and pros)

significant to this volume as the chapter 
on ‘Indigenous peoples and the Ques­
tion o f Sovereignty’ was to the first -  
and critical to students’ understanding 
of the intimate connections between 
the study o f constitutional law and the 
crises of identity currently besetting 
our nation. The expansion o f the mate­
rial on implied rights and freedoms into 
three chapters enables students to view  
constitutional law from the cutting- 
edge. If the authors’ representation of  
and selection from cases does not al­
ways bear out their conviction that the 
contested and contingent nature of ju­
dicial decision making inevitably leads 
judges ‘to draw upon deeper and ulti­
mately more personal conceptions of 
the purposes, principles, values and 
practical impact to which a constitu­
tional system o f law and government 
ought to aspire (including ... a personal 
conception o f the appropriate scope 
and limits o f the judicial process)’, the 
effort makes this a marked innovator in 
the Australian legal casebook field.

US scholars and teachers o f consti­
tutional law are generally bemused 
when they register that teaching the 
subject in this country is not the glam­
our assignment it has traditionally been 
in theirs. With the new edition o f A us­
tralian  C onstitu tional L aw  & Theory: 
C om m entary & M ateria ls  their Austra­
lian counterparts have only ourselves 
to blame if  it remains the Cinderella of 
the Priestley 11.

PENELOPE PETHER
P en e lo p e  P e th e r  is  a  fe m in is t  c o n s titu tio n a l  
la w ye r  w h o  tea c h es  a t  u n ive rs itie s  in  A u s ­
tra lia  a n d  the  USA. A t  th e  tim e  o f  w ritin g  
sh e  w a s a  S e n io r  L e c tu re r  in  L a w  a t  the  
U niversity  o f  Sydney , a n d  a  v is itin g  sc h o la r

of the entrenchment o f rights in the Ca­
nadian Constitution by way o f the Ca­
nadian Charter o f Rights and Freedoms. 
Bakan is clearly a rights-skeptic, not­
withstanding his more moderate claims 
in the conclusion.

The book is divided into four pans. 
First is an analysis o f the legitimacy o f  
ju d icia l review  o f leg is la tio n  and

Constitutional Rights and Social Wrongs

Joel Bakan; University of Toronto Press 1997; 152 pp + notes, refer­
ences and index; softcover.
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constitutional interpretation. Bakan 
concludes that those who champion ju­
dicial review under the Charter have 
failed to demonstrate why such review  
is legitimate. The words of the Charter 
are indeterm inate and thus require 
judges to make political choices, yet 
there is no satisfactory account of why 
w e should entrust such ch oices to 
judges who, after all, are all lawyers, 
m ostly m ale, m ostly white, m ostly  
able-bodied and mostly straight. Not­
withstanding their good faith efforts to 
act im partially, Bakan argues that 
judges ‘cannot escape the personal and 
structural conditions that determine a 
partial and elite perspective’ (p.41).

In Part II, Bakan turns to a more sub­
stantive assessment o f particular Char­
ter provisions. He focuses on equality, 
speech and freedom o f association and 
then turns to an assessment of the use of 
the Charter by already powerful groups 
and entities. While Bakan sees the right 
to equality as offering some limited po­
tential as a tool for progressive social 
change, he is ultimately skeptical about 
its transformative potential and sug­
gests that in some cases it may have 
negative effects. Both gender and sex­
ual preference provide useful illustra­
tions here. Although women have won 
various Charter battles, on issues such 
as abortion (R v M orgen ta ler  [1988] 
1 SCR 30) and pornography (R v B utler  
[1992] 1 SCR 452), they have also 
lost ground gained in the legislative 
arena; for example, the striking down of 
‘rape-shield’ legislation, which pre­
vented the introduction of evidence of a 
woman’s past sexual history into a rape 
trial (R v S eaboyer  [1991] 2 SCR 577). 
For lesbians and gay men, there is a 
sim ilarly  m ixed  picture: although  
‘sexual orientation’ has been recog­
nised by the courts as a prohibited 
ground o f discrimination {Egan an d  
N esb it v C anada  [1995] 2 SCR 513), 
this has not always translated into actual 
defeat o f discriminatory laws.1 Further­
more, even where Charter victories are 
a ch ieved , they m ay not resu lt in 
‘positive effects in people’s daily lives’ 
(p.57).

Perhaps the most chilling area that 
Bakan discusses concerns union and 
labour rights under the Charter. While 
in other areas gains as well as losses are 
apparent, here the picture seems to be 
all one way -  losses for workers. Unions 
have taken seven freedom of associa­
tion cases to the Supreme Court and 
have lost every time. Although the right 
to form unions has been protected under 
the right to freedom of association, this

does not translate into a right to strike or 
a right to engage in collective bargain­
ing —  yet why else would one join a un­
ion? In Part III, where Bakan looks at 
the role o f dominant ideologies injudi­
cial decision making, we see that the ju­
d iciary  has portrayed  u n ion s as 
self-interested, picket lines as coercive, 
and workers who refuse to cross picket 
lines as irrational. In contrast, business 
advertising is portrayed as assisting 
citizens in making informed, rational 
choices, thus serving the public inter­
est. Furthermore, as Bakan illustrates in 
Chapter 6 , ‘Power to the Powerful’, 
corporations have been remarkably 
successful in bringing Charter chal­
lenges to legislative measures they find 
problematic —  again in marked con­
trast to the success rate of unions.

The final Part of the book addresses 
two somewhat disparate issues: first, 
the defeat o f the ‘Charlottetown Ac­
cord’ (which was to give Quebec and 
First Nations peoples some recognition 
as distinct cultures within Canada and 
to allow them some ability to override 
the Charter in order to protect their cul­
ture); and second, a critique o f argu­
ments for the addition o f social rights to 
the Charter. The first issue is peculiarly 
Canadian and, although some of the 
points Bakan makes are of broader rele­
vance, I will not discuss it here. The 
second issue, to which the final chapter 
is devoted, is more interesting. Social 
rights go beyond the traditional, nega­
tive conception o f rights (freedom from 
government interference) and attempt 
to place duties on government to pro  ̂
vide a range of benefits to citizens, such

We (particularly those who work, teach 
or do research in the area) might ask, 
‘What can yet another book on violence 
against women in Australia offer us?’ 
The answer is, ‘A great deal’. Sandy 
Cook and Judith Bessant have managed 
most successfully to bring together a 
variety of contributors who either pro­
vide discussion o f something rarely ad­
dressed in the literature (for example, 
the impact o f war; homeless young 
women) or who offer interesting and 
unique analyses (for exam ple, lan­
guage and bias in the court; construc­
tion o f masculinity and rape law). As 
one would expect, there is some varia-

as fo o d , h o u s in g , h e a lth  ca r e , 
education, social security, working 
conditions and so on. As Bakan points 
out, social rights ‘have been proposed 
by some as a solution to the Charter’s 
limitations’. Bakan dismisses this sug­
gestion, however, for two main rea­
sons: first, because these rights, like 
those already in the Charter, would be 
interpreted by an elite (be it judges or 
members o f parliament); and second, 
because social rights would address 
only the symptoms, not the compli­
cated causes, of social inequality.

Bakan is not entirely opposed to the 
use o f rights as a tool in the struggle for 
progressive change. Rather, he sees his 
critique as providing an insight into the 
limitations o f rights as such a tool, in 
the context o f a dominant ideology  
which sees rights, and the Charter, as 
the answer to all social ills. He is care­
ful to distance him self from those who 
conclude that the Charter is profoundly 
negative, with no redeeming qualities -  
although at times the book reads in 
such a way in its unrelenting critique. 
Ultimately Bakan expresses the view  
that ‘the day to day lives o f people in 
Canada would not be that much differ­
ent -  not much better, nor that much 
worse -  if  the Charter had never been 
en tren ch ed  in the C o n s t itu t io n ’ 
(p.145). Bakan’s careful analysis sug­
gests that we need to think carefully 
about whether the battle for constitu­
tional rights is really worth the effort.

KRIS WALKER
K r is  W a lk e r  is  a  M e lb o u r n e  a c a d e m ic  
s tu d y in g  in  N e w  York.

tion in quality. Most chapters do, how­
e v e r , sh are  a c o n s is t e n c y  in  
presentation style that speaks com ­
fortably even to those readers who do 
not have a background either in vio­
lence against women or in the law.

Preceded by an excellent introduc­
tory overview, the book is divided  
somewhat arbitrarily into three sec­
tions. Each o f these contains largely 
theoretical p ieces, juxtaposed with  
chapters of a more empirical nature. 
The juxtaposition is effective in illumi­
nating an array of feminist facets about 
the issues in a palatable form. My only 
criticism of the choice o f topics is

W o m e n ’ s  E n c o u n t e r s  w i t h  V i o l e n c e :

A u s t r a l i a n  E x p e r i e n c e s

edited by Sandy Cook and Judith Bessant; Sage Series on Violence 
Against Women 1997; 268 pp; $32.95.
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