
Legal recognition of 
same-sex relationships

Sotirios Sarantakos

T h e  v i e w s  o f  g a y s  a n d  

l e s b i a n s .

Sotirios Sarantakos teaches sociology at Charles Sturt 
University.

This article is about the views o f  cohabiting gays and lesbians on the le
gal recognition o f same-sex relationships, and on the appropriate legal 
form in which such a recognition should be accomplished. An explora
tion o f  these issues is topical for a number o f  reasons. In the first in
stance, it has been demonstrated1 that cohabiting gays and lesbians are 
being discriminated against, and deserve the attention and support o f  
the community and the state. Apart from this, some interest groups o f  a 
diverse ideology and background as well as legal experts and social sci
entists have been putting pressure on government not only to legalise 
same-sex relationships but to also allow gays and lesbians to marry:2 
they challenge the prohibition o f  homosexual marriages through the 
courts, and demand that same-sex couples be treated the same way as 
heterosexual couples.

The discussion o f the views o f  gays and lesbians on the legal recog
nition o f same-sex relationships is topical also because Australian 
governments have entered the first stage o f  a process o f  legal reform 
that could eventually lead to legal recognition. Examples o f  such 
attempts are the Significant R elationsh ips B ill 1997 , and the D e  F acto  
R elationsh ips (Amendment) B ill 1998  (both in NSW ), as well as the 
proposals generated by the Discussion Paper on Same-Sex Relation
ships published by the Victorian Equal Opportunity Commission .3 All 
proposals recommended or contemplated the legal recognition o f  same- 
sex relationships, proposed or outlined possible forms o f  legal recogni
tion,4 and invited public debate and community reaction. In all cases, a 
full understanding o f  all factors associated with the legal recognition o f  
this lifestyle is paramount.

Adding to the significance, topicality and urgency o f  state regulation 
o f same-sex relationships is the fact that international policy and prac
tice have taken a positive stance on this issue. A number o f  countries 
(for example, Norway, Denmark, Sweden, and Greenland)5 have 
already legally recognised same-sex relationships, while others are 
currently contemplating such recognition. Australia stands far behind 
international developments. Same-sex couples have not been legally 
recognised although issues relating to homosexual cohabitation have 
been addressed by some governments (for example, by providing gays 
and lesbians with immigration entitlements, relocation benefits, travel 
allowances, insurance benefits, workers compensation, and property 
rights after death o f  the partner, or even by equating them to heterosex
ual couples —  as in F am ily P rovisions A c t 1994  (ACT). Australia is, 
therefore, under pressure to consider seriously the legal recognition o f  
same-sex relationships.

Despite the seriousness o f  the proposed changes and the wide- 
ranging effects they are expected to have on the lives o f  cohabiting gays 
and lesbians, knowledge o f the views o f  gays and lesbians on the 
proposed changes is very limited. Preliminary research has produced 
mixed results6 combined with considerable mistrust, d isbelief and scep
ticism, even within the gay community. Critics suggest, for instance, 
that moves to legally recognise same-sex relationships do not reflect the
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views and opinions o f  cohabiting gays and lesbians; instead, 
they are driven by governments which are interested in gain
ing control over the lives o f  homosexual couples, and by a 
few activists and extremist militants who are pursuing 
personal ambitions rather than the rights o f  gays and lesbi
ans. How valid are these views? Are gays and lesbians in 
favour o f  legal recognition, and, if  so, in what form do they 
think such a recognition should be introduced? These ques
tions w ill be addressed in this article.

The study
The fieldwork that provides the basis 
for this analysis was conducted in Aus
tralia between the years 1995 and 1997 
and included 316 sam e-sex couples 
(153 gay and 163 lesbian couples), o f  
which 264 resided in Australia (all 
States and Territories) and 52 in New  
Zealand. The respondents were selected 
by means o f  snowball sampling and 
quota sampling procedures. The ages o f  
the respondents range from the late 
teens to the over 50s, with 10% being 
below 20  years o f  age, 41 % between 21 
and 30, 33% between 31 and 40, and 
16% over 41 years o f age. The age dif
ference between the partners o f  the 
same-sex couples ranged from nil to 21 
years; the highest difference was among 
lesbians. Large differences were most 
common among couples with children 
in the relationship, with the biological 
parent usually being the younger part
ner. The respondents came from all 
walks o f  life, were o f  a low or middle 
class status, and from all levels o f edu
cation. Finally, o f  the 316 couples, 128 (50 gay and 74 les
bian couples) had children below the age o f  18 living in the 
same-sex relationship; 39 (26 gay and 13 lesbian) had chil
dren living outside the same-sex relationship, and 149 (73  
gay and 76 lesbian) had no children.

Data collection was accomplished by means o f  inter
views conducted individually with each partner, and in the 
context o f  the Delphi technique,7 where preliminary findings 
were handed to key informants for comments and explana
tions. R evised  versions o f  the findings were further 
subjected to additional reviews by key informants, to assure 
that the findings were interpreted within the parameters o f  
the culture o f  the respondents, and that deviations were suffi
ciently explained and justified.

Legal recognition
The first question addressed in this study was whether re
spondents believed that same-sex relationships should be le
gally recognised. The answer obtained was as follows: 506 
o f  the 632 respondents (about 80%) stated that same-sex re
lationships should be recognised. Only 126 (about 20% o f  
the respondents) were against recognition. There were about 
as many gays as lesbians against recognition (18.9% and 
20.85% respectively). Most likely to be in favour o f recogni
tion were respondents in long-standing relationships, in cus
tody o f  young children, and over 30 years o f  age.

The respondents who were against recognition justified 
their position by arguing that legal recognition will:

not bring any advantages to the relationship, and will not 
enhance the quality o f  life o f  the couple;
disadvantage gays and lesbians because it means expan
sion o f  state control over homosexuals;
result in shifting responsibility for care o f  gays and lesbi
ans from the state to the partner, and reducing benefits and 
pension entitlements accordingly; 
restrict freedom and privacy o f  cohabiting partners, par
ticularly those in clandestine relationships;

result in ‘establishing and maintaining 
a central reg istry  o f  co h a b itin g  
homosexuals’;
empower public officials to enter in, 
interfere with and investigate relation
ships o f  gays and lesbians at will; and
force all cohabiting gays and lesbians 
to come out, after a certain period o f  
cohabitation ( if  recognition is accom
plished in the form o f the ‘de facto’ 
model).

The preferred option
Having established that the vast ma
jority o f  gays and lesbians are in fa
vour o f  legal recognition o f  same-sex 
relationships, the question about the 
form in which such recognition should 
be implemented was addressed. The 
options offered to respondents were 
those which emerged from preliminary 
work, and literature review ,8 namely 
‘marriage’ (gays and lesbians to be 
allowed to marry), ‘de facto relation
ships’ (gays and lesbians to be legally 
recognised as a couple after a set 

period o f  cohabitation), ‘registration o f  domestic partner
ships’ (gays and lesbians to receive legal recognition as a 
couple after they register their relationship with the 
authorities), ‘individual law adjustments’ (no change o f  the 
status o f  the relationship, but laws to be adjusted to include 
same-sex relationships); and ‘no legalisation’ (the status o f  
the relationship to remain as it is). The relevant responses 
can be summarised as follows.

1. The most popular option is ‘registration o f  domestic part
nerships’, with 39% o f the respondents (41% o f gays and 38% 
o f lesbians) choosing this option,9 followed by ‘marriage’ 
and ‘no legalisation’ both being supported by 2 0 % o f the re
spondents, and ‘de facto relationships’ chosen by 14% o f the 
respondents. Finally, 7% o f the gays and lesbians surveyed 
were in favour o f ‘individual law adjustments’.

2. To test further the position o f  our respondents to mar
riage, the questions were put to them (a) whether they per
ceived their current relationship as marriage, and (b) whether 
they would marry if  that were possible and permitted. The 
answers to the first question show that only 15.5% o f the re
spondents thought their relationship was a marriage; 31.5% 
stated that their relationship was similar to marriage (they 
were like married persons in that they lived together and 
shared life, and residence, but did not consider each other as 
husband and wife, and did not adopt any patterns o f life 
which married couples usually share). Fifty-three percent o f  
the couples did not see their relationship as marriage. With 
regard to whether they would marry if  this were possible and
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permitted, the responses show that less than one quarter o f  
gays and lesbians stated that they ‘might marry’ or ‘will 
marry’. A further finding emerged through this questioning: 
in most cases, when gays and lesbians spoke o f  marriage as 
an option o f  legalising their relationship, they saw it as a 
quick and easy way o f  obtaining rights and benefits rather 
than as becoming married p e r  se.

3. The respondents were further asked to list the three 
strengths and weaknesses o f  the four options given to them. 
The three most common strengths and weaknesses for each 
option are listed in Table 1.

Table 1. Strengths and weaknesses of options 
according to those surveyed

Weaknesses Strengths
L e g a l  R e c o g n i t i o n

allows state interference assigns rights and obligations

may force gays out o f the 
closet

regulates relationships

increases state control over offers social recognition o f
gays relationships

M a r r i a g e

is a lifestyle for heterosexuals offers full equality for gays

is culturally biased offers full legal rights

is too strict discourages discrimination

D e  f a c t o

offers no freedom o f choice equates them to heterosexual 
couples

forces gays out o f  the closet offers rights even if  the partner 
objects to it

may encourage blackmail and 
exploitation

is closest to marriage

D o m e s t i c  p a r t n e r s h i p

has low status (2nd-rank 
marriage)

offers freedom o f choice

is worthless if  partner disagrees offers sufficient legal support 
and protection

leaves out adoption, 
maintenance

offers easy entry —  easy exit

I n d i v i d u a l  l a w  a d j u s t m e n t s

may not cover important regulates what needs regulation
aspects o f life only

is too cumbersome (so many allows independence o f
laws) partners

is least popular overseas leaves marriage ‘intact’

Main objections: marriage as an option
As shown above, for the vast majority (80%) o f  surveyed 
gays and lesbians marriage is not the preferred option. The 
reasons for this are many, for instance, many gays and lesbi
ans argue that:

•  marriage is an institution for heterosexuals and not for ho
mosexuals;

•  marriage is an ‘antiquated’ institution. Even heterosexu
als have often expressed their discontent with it and tried 
to modify it or eliminate it, often with some success;

•  marriage is an institution that ‘oppresses and brutalises 
wom en’ and a system that imprisons women and exploits 
them .11 Simply, marriage has nothing valuable to offer;

•  same-sex marriage is not a step to liberation but to subju
gation. The expectation that among gays and lesbians 
marriage will work better than it does among heterosexu
als is not supported by respondents, many o f  whom re
ported that in same-sex marriage suffering is expected to 
be as common as in heterosexual marriages;12

•  same-sex marriage is a way o f  instituting state control 
over same-sex relationships, and an oppressive bureauc
racy which can only lead to further deterioration o f  gay 
and lesbian relationships. As one respondent put it: ‘Next 
thing w e’ll see is a central registry o f  homosexuals, and 
maybe a huge ID number on our forehead ... ’;

•  what same-sex marriage promises can be achieved, with 
more dignity and fewer costs and risks, through other le
gal devices, particularly those which strengthen their 
identity as homosexual persons. As one young lesbian put 
it ‘why accept somebody else’s national anthem if  you  
can have your own?’;

•  a same-sex marriage w ill be only second to other-sex 
marriage, a second-rank marriage, a ‘queer marriage’, or 
an inferior marriage, and one that will not be accepted by 
the heterosexual community;

•  same-sex marriage would be an imposition o f  existing 
structures on same-sex relationships, where the state will 
dictate its boundaries, control and determine its possibili
ties and outline its options;

•  same-sex marriage does not promise an economic im 
provement o f  the relationship. The costs o f  such a reform 
will outweigh its benefits;13

•  same-sex marriage will ‘ domesticate ’ and assimilate gays 
and lesbians in the heterosexual community;

Main objections: de facto relationships as an 
option
As shown above, although the option to award same-sex 
couples the status o f  de facto relationships was proposed by 
the Lesbian and Gay Legal Rights Service in its revised rec
ommendation to the government, 14 many gays and lesbians 
have expressed serious concerns with this option. The two 
most frequently mentioned concerns are:

•  de facto relationships are a form o f  marriage. People liv
ing in a de facto relationship are regarded as spouses, and 
have the same responsibilities as married spouses. If the 
majority o f  gays and lesbians reject legal marriage why 
should they accept a de facto marriage? and

• same-sex relationships w ill be recognised legally after a 
period o f cohabitation, no matter whether gays and lesbi
ans are closeted or out, and whether they wish to have 
their relationship legalised or not. This w ill deprive gays 
and lesbians o f  their right to decide whether to enter a le
gal relationship or not, w ill lead to a compulsory ‘outing’, 
and will subject them to government scrutiny and control.
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Main objections: registration of domestic 
partnerships as an option
Although the majority o f  our respondents are in favour o f  
registration, there are many others who believe that this form 
o f  recognition is ineffective. Their main concern is that this 
model leaves the decision to register the relationship to the 
cohabiting persons, and therefore to the most powerhil part
ner. Simply, the partner who may be against accepting re
sponsibilities arising from their relationship, who has the 
power to put in effect his views, and who sees advantages in 
living in a non-committing unrecognised relationship may 
not agree to register. The weak partner, and the one most 
needing state assistance w ill have no say in the matter, and no 
legal avenue to obtain the rights they deserve.

Summary and conclusion
The purpose o f  this article was to explore the views o f  cohab
iting gays and lesbians on whether same-sex relationships 
should be legally recognised and if  so in what form. The re
sults offer two clear and convincing answers. First, the vast 
majority o f  respondents are in favour o f legal recognition. 
This overwhelming support o f legal recognition is consistent 
with popular beliefs and philosophical and ideological prin
ciples o f  the gay liberation movement, and is by no means 
surprising. Second, the views o f the gays and lesbians on 
how recognition should be accomplished vary considerably. 
There is no one main form o f recognition but many, each o f  
which is supported by a substantial number o f  respondents. 
Although the ‘registration o f  domestic relationships’ is most 
popular, still 61% o f the surveyed gays and lesbians were in 
favour o f  other options. This permits no definite conclusions 
on this point and certainly no conclusion that gays and lesbi
ans support same-sex marriage, or want to marry.

These findings have implications for social policy. If the 
views o f  cohabiting gays and lesbians on legal recognition o f  
their relationship were o f  any value for the outcome o f this 
debate, then three points are particularly relevant here:

•  same-sex relationships should be recognised but such 
recognition should not be compulsory for all cohabiting 
homosexuals. Although the findings o f this study demon
strate that the majority o f  the respondents are in favour o f  
recognition, they only refer to open homosexuals and not 
to members o f  clandestine unions, who are reported to be 
in the majority, and most o f  whom are against publicity, 
state involvement in their relationship, and against recog
nition .14 It may be that the proportion o f  gays and lesbians 
who are against legal recognition is much larger than that 
reported in this study. Hence, legal recognition should 
proceed in a manner that allows personal choice. The ‘de 
facto’ model, where the relationship o f  cohabiting gays 
and lesbians becomes recognised after a set period o f co
habitation, and without the consent o f the cohabiting part
ners, offers no such choice and is, therefore, the least de
sirable model;

•  legalisation —  if  implemented —  should proceed in a di
verse format. Given the plurality o f  views o f cohabiting 
gays and lesbians about the appropriate form o f legal rec
ognition, it is advisable that government adopt a number 
o f  options (such as ‘ registration o f  domestic partnerships ’ 
and ‘adjustment o f  individual law s’) and not one option 
only;

• it is not advisable to institute same-sex marriage. Apart 
from the fact that marriage is constituted by cultural con
ventions and legal prescriptions (rather than personal

preferences), the results o f  the study suggest that the ma
jority o f cohabiting gays and lesbians are against marriage, 
do not consider their relationship as marriage, and would 
not marry if  such an option became available to them. 
Considering the trends identified in this study as well as 

the cultural and political climate o f  our times, and the fact 
that adjustments to existing legislation have been made and 
are currently being considered, one could argue that if  only 
one legal option were to be adopted, ‘registered domestic 
partnerships’ would be the right option. This is the most 
popular option among gays and lesbians, the one adopted by 
most countries that have legalised sam e-sex relationships, 
and the one which is more likely to be accepted by the 
Australian community. Despite its shortcomings, this mode 
o f recognition offers cohabiting gays and lesbians many 
advantages over their current status, and can be seen as a 
stepping stone to other options in the future.
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