
THE MYTH OF THE

‘supermax solution’
Karen Fletcher

The growth o f maximum 
security units in our prisons: 
political expediency at what 
cost?

Deprivation of liberty is considered, by most, to be a very serious 
matter. At law school we learned that fair legal process must be 
scrupulously applied to determine an accused person’s guilt or 
innocence and the appropriate sentence, if any, to be applied.

As a prison lawyer in Queensland I feel as though I have stepped 
through the prison gate into a parallel universe where accused prisoners 
are guilty until proven innocent, given no information on the charges 
against them and given no forum in which to make their case anyway.

This is a universe in which senior bureaucrats cheerfully explain that 
the reason they have few or no criteria to guide prison officials in their 
decisions about prison discipline, transfers, solitary confinement, 
parole or cancellation of parole is that those officials have told head 
office that they need ‘flexibility’. Rules would evidently cramp their 
ability to ‘manage prisoners effectively’.

Perhaps the most confronting example of this has been the 
experience of prisoners placed in indefinite solitary confinement at the 
Maximum Security Unit (MSU) at the Woodford Correctional Centre in 
the Sunshine Coast hinterland which opened in April 1997.

‘Life’ in supermax
Imagine someone places a narrow bench and plastic mattress in a 
soundproof bathroom and locks you in there, indefinitely. Once or twice 
a day three big guys come in, shackle you at the wrists and order you to 
strip, squat and cough. They escort you down a featureless corridor and 
into an enclosed yard about the same size as your bathroom/cell for one 
hour of ‘exercise’. When they take you back they watch you strip and 
squat again. Food is shoved through a slot. You eat it sitting on your bed. 
You are woken every two hours during the night when an officer shines 
a torch in your face for the ‘headcount’. Once a month you can see 
immediate family in a tiny cubicle through reinforced plastic. 
Occasionally a prison doctor calls through the slot to ask you if you are 
ill. A camera in the comer follows your every move. Prison guards in a 
computerised control room watch you while you sleep, while you use 
the toilet or have a shower or sit weeping on the bed.

You ask why you are there. After three months of asking the same 
question every day you are given a piece of paper which states: 
‘Intelligence information has been obtained which indicates that you 
pose a substantial threat to prison security and good order’. The unit 
manager advises that this is all the information you will be given. 
Intelligence gathering cannot be compromised. The source is 
confidential. The content is confidential.

You ask what you must do to get out. After six months of asking the 
same question every day you are given a piece of paper headed 
‘Management Plan Number One’ which states:

No assaults or threats, major outbursts or disruptive behaviour during the
_______________________________________________ operational period of this plan. Compliance with lawful instructions and
Karen Fletcher is the Coordinator o f  the Queensland requests from staff. No deliberate damage to buildings, furnishings or
Prisoners' Legal Service Inc. fittings.
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You think you are going mad. You are hearing voices. You 
are listless, depressed and disoriented and can’t even read the 
one book someone put through the slot or watch the 
television behind the perspex screen. The words swim before 
your eyes and echo disturbingly in your brain. You pace 
endlessly the three steps between the door and the toilet, 
constantly aware of the electronic eye above you. Finally 
you lie naked and motionless on the plastic mattress. Day 
after week after month after year. You struggle with a strong 
urge to do violence to yourself and the men who force you to 
strip in front of them twice a day. You manage to stay calm. 
You can’t risk ripping the sink from the wall and throwing it 
across the room: 'no deliberate damage to furnishings or 
fittings'.

After a year you point out that you have complied with the 
plan for a year. Can you get out now? You are handed a piece 
of paper headed ‘Management Plan Number Two’ which 
states:

No assaults or threats, major outbursts or disruptive behaviour 
during the operational period of this plan. Compliance with 
lawful instructions and requests from staff. No deliberate 
damage to buildings, furnishings or fittings.

Welcome to the MSU, hi-tech solution to the problem of 
prisoner management, home to the worst of the worst 
(although we can’t tell you why) and last stop before the 
death penalty.

Stakeholder consultation: National Party style
In October 1996 the then coordinator of the Prisoners’ Legal 
Service Laurie Cullinan heard on the prison grapevine that 
the new Woodford Correctional Centre (then under 
construction) would contain an ‘intractables unit’. She wrote 
to the then Queensland Corrective Services Commission 
(QCSC) seeking information about the unit and an 
opportunity to provide stakeholder input, considering the 
disastrous history of intractables units both in Australia 
(Katingal and Jika Jika) and internationally (Alcatraz in the 
US and Parkhurst in England). Four months later a copy of 
the proposed ‘Special Management Unit Policy’ arrived in 
the post together with an invitation to provide feedback 
within four working days.

In the time available there was little opportunity for 
research or reflection. Nevertheless PLS wrote to the QCSC 
pointing out that the Corrective Service Act 1988 (Qld) 
(CSA) contained a ‘Special Treatment’ provision (s.39) 
which set out a procedure by which prisoners could be 
segregated for finite periods along with safeguards such as 
regular medical examinations and reviews by official 
visitors. We asserted that the indefinite segregation powers 
in the new policy, which were not accompanied by the 
necessary procedural and human rights safeguards, were not 
authorised by law.

In response to this objection the QCSC notified us that 
they had decided to change the name of the unit from 
‘Special Management’ to ‘Maximum Security’. In their 
opinion the name change would obviate the need to comply 
with the provisions of s.39 and enable them to introduce 
indefinite solitary confinement without the need for 
legislative change.

Eventually, in response to further submissions from the 
PLS, the Catholic Prison Ministry and other stakeholders the 
policy was amended to allow for a special (internal) review 
of the status of prisoners who remained in the unit for an 
‘extended’ period of six months. We were assured that the

intent of the unit was to provide intensive rehabilitative 
treatment for prisoners who posed long-term, serious 
behaviour management problems in the mainstream and that 
it was envisaged that six months would be the longest period 
any prisoner would spend there.

Smoke signals from the Woodford 
Correctional Centre
The Woodford Correctional Centre and its MSU opened in 
late March 1997. On 1 April a food fight erupted in the high 
security 50-man units over commissioning problems with 
the new centre: cold food, no employment or programs, 
computerised electronic doors that staff couldn’t operate and 
a total ban on smoking. Matters escalated when the prisoners 
used toasters to melt the hi-tech plastic separating them from 
the computerised control centres and made their way into the 
low security residential area of the gaol. Prison Officers 
retreated to the administration block, following warnings 
from prisoners to ‘get out’ for their own safety, but returned 
to lock the prisoners in their cells when the riot squad fired 
shots to quell the disturbance. No-one was seriously hurt and 
the ‘riot’ lasted a total of three hours.

First customers
Prisoners identified as ‘instigators’ of the disturbance, many 
of whom were office-bearers of the Prisoner Advisory 
Committee which had been negotiating with prison 
m anagem ent over poor cond itions at the hastily  
commissioned gaol, quickly became the first inmates of the 
20-man MSU. Many of them were very young prisoners who 
had not displayed the long-term, serious behaviour 
management problems the ‘Special Management Unit’ had 
originally been designed to treat.

Twenty-year-old Michael Adams was serving a five year 
sentence with a recommendation for parole after 18 months. 
When I saw him in May he had spent 44 days in solitary in the 
MSU. He thought it was because he had smashed the 
window in his air-conditioned cell in the aftermath of the 
riot, so he could get a cigarette, but he wasn’t sure. He hadn’t 
been charged with any criminal offence or any breach of 
prison discipline.

Michael was distraught throughout our interview. He said 
he couldn’t read or write and couldn’t find out exactly why or 
for how long he was going to be in solitary. He was still 
wearing the same, dirty, clothes he had been wearing for 44 
days and his shoes had been taken away from him. He had 
been allowed one phone call and one non-contact visit with 
his family. All his meals were cold and he was not allowed a 
television. He feared he was going mad with loneliness and 
isolation. He was pale grey and his eyes were dead.

When I got back to my office I faxed an urgent letter to the 
General Manager of the prison about Michael and another 
young man I had seen in the MSU. I advised that I feared for 
their mental health and I asked for a Statement of Reasons 
under the Judicial Review Act 1991 (Qld) (JRA) for their 
placement in indefinite solitary and copies of the orders and 
management plans that purported to authorise their 
detention there. I received no reply to these requests.

In July 1997 Michael was transferred to a high security 
unit at the Sir David Longland Correctional Centre at Wacol 
on Brisbane’s outskirts and at 6 pm on 11 September he was 
found dead, hanging from ventilation bars by a knotted 
sheet.
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I wrote to the QCSC Investigator assigned to investigate 
Michael’s death and asked him to consider the psychological 
effect of the solitary confinement Michael had been 
subjected to before his death. The investigator advised that 
his investigation would not encompass a period as ‘far back’ 
as two to three months before the death.

In the aftermath of the April Fools Day riot, Jimmy 
Kreutzer, like all high and medium security prisoners at 
Woodford, was locked in his cell for several weeks. A 
prisoner in an adjacent cell became very distressed during 
the lockdown and Jimmy became concerned that he should 
be seen by a doctor. In his attempts to get attention for the 
prisoner Jimmy says he ‘went off at a screw’ (from behind 
his locked cell door) and before he knew it he was on his way 
to the MSU.

I first saw Jimmy in the MSU on 17 July 1997, three 
months after he had first been placed there. Like Michael, he 
was denied a TV and he couldn’t find out why he was there or 
for how long. He had been offered no rehabilitative or 
counselling programs.

PLS obtained a Statement of Reasons on 12 August which 
stated that Jimmy had been placed in the MSU following his 
‘continuing agitation’ in the aftermath of the April Fools 
Day riot which, together with previous offences and 
disciplinary breaches, indicated that he ‘represented a 
demonstrated immediate and severe threat to the security of 
the Woodford Correctional Centre’.

We filed an Application for Statutory Order of Review 
under the JRA seeking an order that the decision to place 
Jimmy in the MSU was not authorised by the CSA and 
therefore beyond power.

Break out
As the wheels of justice slowly began to crank, documents 
were drafted, further and better particulars requested and 
delivered, five prisoners (including Brendan Abbott) broke 
out of the Sir David Longland Correctional Centre on 
Brisbane’s southside and all hell broke loose in the mass 
media.

Brisbane was a city under siege last night as five prison 
escapees, three of them convicted murderers, remained on the 
run ... Police appealed to residents to lock themselves in their 
homes, travel only in pairs and keep a check on their relatives 
and friends. [Courier Mail, 6 November 1997]

It wasn’t long before National Party Prisons Minister 
Russell Cooper was in the hot seat fielding embarrassing 
questions as to why multiple escapee Brendan Abbott had 
not been held in the Maximum Security Unit at Woodford. 
Instead of explaining that the unit was, in fact, a ‘special 
management unit’, supposedly designed to treat and modify 
the behaviour of prisoners who were exhibiting behaviour 
problems, Cooper pledged that Abbott would be captured 
and placed in the MSU ‘forever’.

In response to ministerial directives the QCSC removed 
the six month upper ceiling on Maximum Security Orders 
and declared that the unit would now, officially, house ‘the 
worst of the worst’ in indefinite solitary. All talk of 
behaviour modification and ‘treatment’ ceased.

The recapture of the SDL Five and a further breakout and 
recapture of three escapees from the Borallon Correctional 
Centre in February 1998 sealed the fate of the MSU. The 
Minister was adamant — the MSU was to become the 
Alcatraz of the Queensland prison system.

Hunger strike
Meanwhile Jimmy and the others had taken matters into their 
own hands. On 5 April 1998, 16 prisoners in the MSU 
refused their evening meals and declared that they were on a 
hunger strike. An unsigned list of grievances was forwarded 
by the prisoners to PLS for release to the public, including a 
request for an independent inquiry into the lawfulness of the 
regime of indefinite solitary confinement and the failure to 
comply with the requirement for ‘substantiation’ of 
allegations leading to placement in the MSU.

PLS issued a press release containing the list of prisoner 
grievances and repeating our long-held legal opinion that the 
unit was not authorised by the CSA and was in breach of 
U nited Nations Standard M inimum G uidelines on 
Corrections. We stated that we had made these opinions clear 
to the Minister and the QCSC, in writing, on many occasions 
both before and after the unit was opened, and that we felt 
that unless the government acted to reform the unit the 
‘presently non-violent protest may escalate into riots’.

Russell Cooper was reported in the Courier Mail of 8 
April 1998 as saying that the prisoners would starve before 
he would ‘give in’ to their demands.

In spite o f the public stance, W oodford prison 
management undertook to install exercise equipment and 
other facilties in the MSU and to arrange a meeting between 
representatives of the striking prisoners and the Queensland 
Ombudsman. After just over a week the hunger strike ended.

On 9 April the Courier Mail reported that Cooper had 
threatened to ‘charge the Prisoners’ Legal Service with 
inciting a riot’ if tensions escalated in Queensland gaols. 
Neither the Minister, the police nor the QCSC would return 
our calls when we tried to confirm the threat.

In the Queensland Parliament on 22 April 1998, Prisons 
Minister Cooper accused the PLS and the Queensland 
Council of Civil Liberties of ‘whipping up trouble’ and 
‘inciting a riot’ by publicising the hunger strike and 
questioning the legality of the MSU. PLS Management 
Committee issued a press release supporting the staff and 
asserting that Minister Cooper’s ‘let them starve’ response 
was far more likely to spark prison riots than anything we 
had said.

Stakeholder consultation: Labor Party style
In the June 1998 Queensland State election the Coalition lost 
office and Cooper was replaced by Labor’s Tom Barton as 
Minister for Corrective Services. At the first stakeholders 
meeting with the new Minister we attempted to raise the 
issue of the MSU and were told by Minister Barton that he 
knew what we were going to say and didn’t want to discuss 
‘going soft on rapists and murderers’. We tried to explain 
that there were prisoners in the MSU who were neither 
rapists nor murderers, and that even rapists and murderers 
should be treated lawfully, but he refused to enter the 
discussion. We advised him that we would persist with 
litigation as we believed that the unit was unlawful.

In August 1998 we filed a Notice of Motion in Kreuzer v 
QCSC, finally bringing on the application for hearing after a 
year of exchanging documents and attempting to settle the 
matter by negotiation. Two days after we filed the Notice of 
Motion we received a telephone call from the QCSC 
advising that our client was to be transferred out of the MSU 
within days. The action was rendered hypothetical. Costs 
were awarded against the QCSC.
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Convinced that litigation was now the only avenue open 
to us to challenge the unit, we spoke to a number of MSU 
inmates about launching an action on behalf of a group. We 
reasoned that the QCSC would be unlikely to transfer a large 
num ber o f inm ates out sim ply to avoid ju d ic ia l 
determination of the legality of the unit. Nine prisoners 
‘signed up’ for the new action.

In January, 1999, we filed a writ on behalf of the nine 
seeking declarations that they had been unlawfully 
segregated for the duration of their time in the MSU and 
injunctions for their immediate desegregation. The matter 
was listed for hearing on 16 March 1999.

A week before the hearing, on 9 March 1999, a journalist 
contacted us for comment on a press release issued by 
Minister Barton announcing that he had that day introduced 
into the Parliament a bill to amend the CSA by providing a 
‘head of power for the management of maximum security 
prisoners’:

The proposed changes allow for 6-month maximum security 
orders to be put in place for the management of prisoners in 
maximum security units ... Previously the QCSC had been 
advised that their practices involving maximum security 
prisoners were satisfactory within the terms of the legislation. 
However, recent legal advice to the Commission raised 
questions on the sufficiency of the current practices and these 
amendments are designed to solve these possible problems ... 
We are determined to ensure that these prisoners who have 
consistently shown to be the most dangerous in our prisons are 
properly managed to ensure the safety of our community. 
[Media Release, Tom Barton MLA, Minister for Police and 
Corrective Services, 9 March 1999]

We obtained a copy of the Bill from the Queensland 
Parliament web site. While the Bill was an improvement on 
the existing policy in that it provided for a maximum of six 
months for a Maximum Security Order, in our opinion it 
remained deficient, at law, in a number of important respects. 
On 17 March 1999, we wrote to the Minister setting out our 
concerns (below) and seeking a meeting to discuss them.

Insufficiently defined inclusion criteria and 
no natural justice
Under the new provisions, among the three ‘inclusion 
criteria’ for the MSU is the belief, on ‘reasonable grounds’ 
that ‘generally, the prisoner is a substantial threat to prison 
security and good order’. We submitted that such a 
formulation does not require any proven, or even serious, 
misconduct on the part of the prisoner and that it should be 
clarified by reference to a criminal conviction, or at least a 
breach of prison discipline, during which process the 
individual subject to the order has the opportunity to answer 
the allegations against him or her.

A prisoner could still be referred to the MSU on the basis 
of intelligence information which may never be revealed to 
them, their legal representative or to any person or body 
external to the Department of Corrective Services.

Any ‘review’ of a Maximum Security Order would be 
conducted internally, with the Director-General empowered 
to make the initial order, review that order and to make a 
new, consecutive six-month order for the continued 
segregation of the prisoner indefinitely. We submitted that a 
panel of experts, with external, independent members, 
should oversee the making of the orders.

Breach of Royal Commission 
recommendation
We submitted that the Bill disregards Recommendation 181 
of the 1991 Royal Commission into Aboriginal Deaths in 
Custody which provides:

that Corrective Services should recognise that it is undesirable 
in the highest degree that an Aboriginal prisoner should be 
placed in segregation or isolated detention.

What is ‘practicable’?
Under the new provisions, an MSO must set out ‘to the 
extent it is practicable’ the degree to which a prisoner is to be 
segregated, the extent of the privileges they are to receive 
and whether they will be permitted contact visits. Reviews 
by medical officers and official visitors are also mandatory, 
‘to the extent it is practicable’. We submitted that the use of 
the phrase ‘to the extent it is practicable’ renders these 
important safeguards ambiguous and unenforceable.

Human rights law
We submitted that the Bill purported to authorise acts in 
breach of a number of Australian and international human 
rights instruments including:
• Article 7 of the International Covenant on Civil and 

Political Rights (ICCPR):
No one shall be subjected to torture or to cruel, inhuman or 
degrading treatment or punishment.

• Article 10 of the ICCPR:
All persons deprived of their liberty shall be treated with 
humanity and with respect for the inherent dignity of the human 
person ... The penitentiary system shall comprise treatment of 
prisoners the essential aim of which shall be their reformation 
and social rehabilitation.

• The United Nations Standard Minimum Rules for the 
Treatment of Prisoners, which prohibits:
corporal punishment, punishment by placing in a dark cell, and 
all cruel, inhuman or degrading punishments.

• The Australian Standard Minimum Guidelines on 
Corrections which provides that:
Prolonged solitary confinement, corporal punishment, 
punishment by placement in a dark cell, reduction of diet, 
sensory prevention and all cruel, inhumane or degrading 
punishments must not be used.

• The Bill o f Rights 1688, which forms part of the 
Australian constitutional fabric and which prohibits the 
infliction of cruel and unusual punishment.
The late Justice Lionel Murphy in his 1981 judgment in 

the High Court case of Sillery v The Queen (1994) 180 CLR 
353 said:

The Constitution and written laws are superimposed on a fabric 
in which ‘silent constitutional principles’ operate. Important in 
this fabric are the principles which emerged from the 
revolutionary struggles carried on by various classes in England 
against arbitrary government which culminated in the English 
Bill of Rights 1688 (UK). The Bill of Rights set out the 
conditions on which constitutional monarchy was permitted to 
continue. Many, such as those dealing with religion, are relevant 
only to circumstances of the United Kingdom. Others have 
become the inheritance of former British colonies.
One is the provision ‘excessive baile ought not to be required 
nor excessive fines imposed nor cruell and unusual punishments 
inflicted’.
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As this provision of the Bill of Rights 1688 forms part of the 
Australian constitutional fabric it would be improbable in the 
extreme that Parliament would attempt to require or permit the 
infliction of cruel and unusual punishment. Therefore an 
extremely heavy presumption arises that it has not done so, so 
heavy that only unmistakable language could displace it. In the 
Act under consideration a word such as ‘mandatory’ would be 
needed.
If Parliament purported to require the infliction of cruel and 
unusual punishment, there would be a question of its competence 
to pass such a law.
On 25 March 1999, the Bill was passed in the Queensland 

Parliament. On 13 April we received a letter from the Minister’s 
Executive Officer in response to our submissions:

In view of the fact that the Corrective Services Legislation 
Amendment Bill 1999 has been passed by the Parliament... it 
appears that the need for a meeting has now been overtaken by 
events. Mr Barton has asked that I convey his apologies to you.
A response to queries from the Parliament’s Scrutiny of 

Legislation committee was somewhat more fulsome. The 
Minister’s office prepared a briefing paper emphasising that 
the regime was for adm inistrative segregation, not 
punishment, and that adequate food and natural light would 
be provided. The crux of the briefing was that ‘The MSU is 
not a ‘black hole’ like the infamous ‘black hole’ at Boggo 
Road’. It did not address the majority of the concerns raised 
in our submission.

Unlawful segregation
On 28 July 1999, Justice Moynihan of the Queensland 
Supreme Court held that the segregation of our clients in the 
MSU from their placement in the unit until 2 April 1999, 
when they were placed on Special Treatment orders under 
s.39, was unlawftil. The prisoners are now exploring their 
options in relation to potential claims for damages.

Minister Barton has called it an ‘empty’ victory and said 
that he makes ‘no apology’ for being tough on the ‘worst of 
the worst’. He and the Queensland government seem 
unperturbed that they and their predecessors have acted 
without any lawful authority whatsoever.

Four of our clients have been moved back into the 
mainstream following the ruling. The remainder have been 
placed on Maximum Security Orders under the new legislation 
and new litigation is already underway in relation to these 
new orders.

What next?
Minister Barton has indicated that there will be a review of 
the new Maximum Security provisions as part of an overhaul 
of the entire Corrective Service Act in 2000. We remain ever 
hopeful that input from prisoner advocates may be considered 
relevant to that process.

In order to satisfy the demand for solitary confinement 
facilities from jittery prison managers concerned about 
sensational escapes and riots two new Maximum Security 
Units are currently under construction at the Sir David 
Longland and Arthur Gorrie Correctional Centres and will 
open next year. No information about their design or construction 
has been made available to stakeholders.

In California the supermax craze has developed to such an 
extent that 1500 supermax cells have been constructed at the 
Pelican Bay Special Housing Unit (SHU), dedicated to the 
indefinite solitary confinement of prisoners suspected of 
affiliation with ethnic gangs. These cells are designed to

reduce human interaction with the inmates to nil through the 
use of mechanisation. Uncooperative prisoners are subject to 
standard ‘cell extraction’ techniques which employ gas and 
stun guns and batons because prison officers are too terrified 
to interact with prisoners who have nothing left to lose.

Many people ask us why we have sunk so many resources 
into providing legal assistance to the ‘worst of the worst’ in 
Queensland prisons and one important answer is: Pelican Bay.

The ‘supermax’ solution is a slippery slope. Prisoners who 
have been in solitary for long periods can become extremely 
dangerous because of their disorientation and loss of 
emotional control. Having created these prisoners the prison 
administration is forced to continue to segregate them because 
no prison manager will accept them back into mainstream.

The demand by prison officers and managers for more 
and more security is apparently insatiable. Every ‘management 
problem’ becomes a candidate for supermax and each new 
supermax facility fills to capacity as soon as it is opened. We 
believe that unless the myth of the ‘supermax solution’ is 
challenged today we will be faced with Pelican Bay tomorrow. * 1 11

Lake article continued from p.268
might have been rather more cautious. To this day the 
mother remains one o f the few figures not to be 
acknowledged as a rights-bearing political subject; unlike 
the worker, the child, the indigenous person, the national 
minority, the woman, ‘the mother’ has no rights recognised in 
international covenants or conventions.

The challenge for activists and law makers interested in 
advancing the rights of women remains a philosophical as 
well as a political challenge. It is a challenge posed by 
paradox, that is, the necessity o f refusing sexist 
discrimination, while demanding acknowledgment of 
sexual difference, but in such a way as to prevent sexual 
difference becoming the ground for the political 
subordination that defines relations of protection.
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